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DISPOSED OF WITHOUT OPINION 


January and September 1982 Terms 


No. 44373: Jordan v. Starks. Stipulation for dis- 
missal of appeal allowed; appeal dismissed; each 
party to pay own costs. 

No. 44464: Karstens v. State. Stipulation for dis- 
missal of appeal allowed; appeal dismissed at costs 
of appellants. 

No. 44465: Buffington v. State. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 44526: Tripp v. Washington County Bd. of Su- 
pervisors. Stipulation allowed; reversed and re- 
manded for new trial by order of the court. 

No. 81-571: Pribil v. Pribil. Stipulation for dis- 
missal of appeal allowed; appeal dismissed without 
prejudice at costs of appellant. 

No. 81-600: Rogers v. Kaminski. Stipulation for 
dismissal of appeal allowed; appeal dismissed with 
prejudice; appeal bond of appellant to be released 
and discharged; each party to pay own costs. 

No. 81-605: Rubin Development Co. v. Trump, 
Inc. Stipulation for dismissal of appeal allowed; ap- 
peal dismissed at costs of appellant. 

No. 81-606: Fraternal Order of Police v. County of 
Sarpy. By order of the court, the judgment of the 
District Court is vacated and the appeal herein is 
dismissed at costs of appellant. 

No. 81-673: State v. Verzani. Motion of court- 
appointed counsel for leave to withdraw appear- 
ance sustained; judgment affirmed; see Rule 
20-A(8). 

No. 81-681: State v. Martinez. Affirmed; see 
Rule 20. 
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Cases Disposed of Without Opinion 


No. 81-697: State v. Rolling. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed. 

No. 81-742: State v. Miller. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 81-759: State v. Robinson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 81-789: State v. Johnson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 81-815: Darling v. Asplundh Tree Expert Co. 
Stipulation for dismissal of appeal allowed; appeal 
dismissed at costs of appellant. 

No. 81-830: State v. Stewart. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 81-862: State v. Buckner. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 81-874: County of Douglas v. Local No. 2088, 
AFSCME. Motion of appellants for dismissal of ap- 
peal sustained; appeal dismissed at costs of appel- 
lants. 

No. 81-888: 5103 Leavenworth, Inc. v. Nebraska 
Liquor Control Comm. Motion of appellee for dis- 
missal of appeal sustained; appeal dismissed as 
moot at costs of appellant. 

No. 81-889: Hobrock v. Hobrock. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 81-920: State v. Gibbs. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed. 

No. 81-926: Bain v. Bain. Motion of appellee for 
summary affirmance sustained; judgment affirmed; 
see Rule 20-A(2). 

No. 81-928: State v. Tucker. Affirmed; see Rule 
20. 

No. 81-930: State v. Hand. Motion of court- 
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appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-011: In re Interest of Shearer, Shearer v. 
Lancaster County Board of Mental Health. Motion 
of appellant for dismissal of appeal sustained; ap- 
peal dismissed. 

No. 82-020: Brown v. Immanuel Medical Center. 
Motion of appellant for dismissal of appeal sus- 
tained; appeal dismissed. 

No. 82-032: State v. Randall. Affirmed; see Rule 
20. 

No. 82-047: Schoneboom v. Schoneboom. Motion 
of appellant for dismissal of appeal sustained; ap- 
peal dismissed at costs of appellant. 

No. 82-048: State v. Pena. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8); 
motion of appellant for leave to proceed pro se over- 
ruled. 

No. 82-051: State v. Johnson. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-061: State v. Little. Affirmed; see Rule 20. 

No. 82-072: State v. Towne. Affirmed; see Rule 
20. 

No. 82-083: State v. Wallingford. Judgement af- 
firmed; see Rule 20. 

No. 82-086: State v. Burgess. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-089: State v. Auger. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-091: State v. Hipple. Affirmed; see Rule 
20. 

No. 82-094: State v. Rath. Affirmed; see Rule 7A. 

No. 82-103: Griffin v. McFarland. Motion of ap- 
pellee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2). 
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No. 82-106: State v. Dickson. Motion of appellees 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-110: State v. Bahrs. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-111: In re Interest of Karr, Doran v. Karr. 
Judgment vacated and case remanded by order of 
the court. 

No. 82-114: State v. Jones. Affirmed; see Rule 
20. 

No. 82-118: White v. White. Stipulation for dis- 
missal of appeal allowed; appeal dismissed; each 
party to pay own costs. 

No. 82-141: State v. Clark. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-158: State v. Hackett. Motion of court- 
appointed counsel to withdraw sustained; judgment 
affirmed; see Rule 20-A(8). 

No. 82-164: State v. Pettite. Affirmed; see Rule 
20. 

No. 82-167: State v. Knowles. Affirmed; see Rule 
20. 

No. 82-171: State v. Lee. Judgment affirmed; see 
Rule 20. 

No. 82-172: Long v. Village of McCool Junction. 
Dismissed for failure to file briefs. 

No. 82-173: State v. Dickson. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed. 

No. 82-183: State v. McClintic. Affirmed; see 
Rule 20. 

No. 82-185: Caffrey v. Dutton. Motion and stipu- 
lation for dismissal of appeal allowed; appeal dis- 
missed with prejudice at costs of appellants. 

Nos. 82-193 & 82-194: Hooker v. Medlin; Heft v. 
Medlin. Stipulation for dismissal of appeal allowed; 
appeal dismissed at costs of appellant. 
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No. 82-196: State v. Kowalski. Judgment af- 
firmed; see Rule 20. 

No. 82-198: State v. Charter. Affirmed; see Rule 
20. 

No. 82-199: DFG Leasing Co. v. Beefmaker Cattle 
Co. Motion of appellants for dismissal of appeal 
sustained; appeal dismissed at costs of appellants. 

Nos. 82-202, 82-203: State v. Hoemann. Affirmed; 
see Rule 20. 

No. 82-205: State v. Mann. Affirmed; see Rule 
20. 

No. 82-209: State v. Kahler. Motion and stipula- 
tion to dismiss appeal sustained; appeal dismissed. 

No. 82-210: State v. Archer. Affirmed; see Rule 
20. 

No. 82-211: Ristow v. School District of Battle 
Creek. Motion for dismissal of appeal sustained; 
appeal dismissed at costs of appellant. 

No. 82-212: State v. Meier. Affirmed; see Rule 
20. 

No. 82-219: State v. Robinson. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-220: Fritzler v. Employers Mutual Casual- 
ty Co. Stipulation for dismissal of appeal allowed; 
appeal dismissed at costs of appellant. 

No. 82-228: Homan v. Homan. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 20-A(2). 

No. 82-234: State v. Lengyel. Affirmed; see Rule 
20. 

No. 82-237: State v. Howland. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-238: State v. O’Neal. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-241: State ex rel. Myers v. Peterson. Mo- 
tion of appellant for dismissal of appeal sustained; 
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appeal dismissed at costs of appellant. 

No. 82-244: State v. Moyer. Motion of court- 
appointed counsel to withdraw sustained; judgment 
affirmed; see Rule 20-A(8). 

No. 82-247: Christopher’s Landing, Inc. v. Deter- 
man. Stipulation for dismissal of appeal allowed; 
appeal dismissed with prejudice; each party to pay 
own costs. 

No. 82-251: State v. Samuels. Dismissed for fail- 
ure to file briefs. 

No. 82-254: State v. Brengelman. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-255: State v. Brown. Dismissed for failure 
to file briefs. 

No. 82-259: State v. Witt. Motion of court-appointed 
counsel for leave to withdraw appearance sustained; 
judgment affirmed; see Rule 20-A(8). 

No. 82-262: State v. Tyson. Affirmed; see Rule 
20. 

No. 82-266: Leisy v. Larson. Dismissed for fail- 
ure to file briefs. 

No. 82-267: Smith v. Smith. Affirmed as modi- 
fied by order of the court. 

No. 82-268: State v. Haynes. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-269: State v. Barrett. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-278: State v. Vetro. Motion of appellee for 
summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-279: Revitch v. Carl A. Anderson, Inc. Mo- 
tion and stipulation for dismissal of appeal allowed; 
appeal dismissed with prejudice at costs of appel- 
lant. 

No. 82-282: State v. Hrbek. Motion of court- 
appointed counsel for leave to withdraw appearance 
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sustained; judgment affirmed; see Rule 3B(4). 

No. 82-283: State v. Byrd. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-288: State v. Anderson. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. 82-294: State v. Fentress. Affirmed; see Rule 
20. 

No. 82-295: State v. Biesecker. Affirmed; see 
Rule 7A. 

No. 82-296: State v. Clark. Affirmed; see Rule 
TA. 

No. 82-297: State v. Venable. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-298: State v. Spencer. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-300: State v. Branch. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-307: State v. Welles. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-309: State v. Davis. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-314: Tallant v. Tallant. Affirmed as modi- 
fied by order of the court. 

No. 82-317: Flott v. City of Omaha. Motion of ap- 
pellant to dismiss appeal sustained; appeal dis- 
missed. 

No. 82-318: State v. Mikulecky. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-319:. State v. Coleman. Dismissed for fail- 
ure to file briefs. 

No. 82-320: Brewer v. Brewer. Motion of appel- 
lant for dismissal of appeal sustained; appeal dis- 
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missed at costs of appellant. 

No. 82-324: In re 1981-82 County Tax Levy, Iske v. 
County Bd. of Equalization. Motion of appellant for 
_ dismissal of appeal sustained; appeal dismissed at 
costs of appellant. . 

No. 82-328: State v. Mata. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-334: State v. Swift. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-338: Cleveland v. Cleveland. Affirmed as 
modified by order of the court. 

No. 82-342: Heitman v. Huss. Dismissed for fail- 
ure to file briefs. 

No. 82-343: Valadez v. Valadez. Affirmed as 
modified by order of the court. 

No. 82-346: Huse Publishing Co. v. Hanlon. Mo- 
tion of appellant for dismissal of appeal sustained; 
appeal dismissed. 

No. 82-350: Zerbe v. Schaefer. Motion of appel- 
lants for dismissal of appeal sustained; appeal dis- 
missed with prejudice at costs of appellant. 

No. 82-353: Jensen v. Owens. Motion and stipula- 
tion for dismissal of appeal allowed; appeal dis- 
missed with prejudice at costs of appellant. 

No. 82-358: Sherwood v. Brown. Motion of appel- 
lees for summary affirmance sustained; judgment 
affirmed; see Rule 20-A(2). 

Nos. 82-363 & 82-364: State v. Murry. Motion of 
court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
20-A(8). 

No. 82-365: State v. Connerly. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-367: State v. Ebberson. Dismissed for fail- 
ure to file briefs. 

No. 82-370: Schwenck v. Western Electric Co. 
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Motion of appellant for dismissal of appeal sus- 
tained; appeal dismissed at costs of appellant. 

No. 82-372: State v. Gray. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-373: State v. Minshall. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-374: Bichlmeier v. Lower Elkhorn NRD. 
Stipulation to dismiss appeal sustained; appeal dis- 
missed. 

No. 82-381: State v. DuFour. Motion of court-ap- 
pointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-384: Fenimore v. Sorensen. Stipulation for 
dismissal of appeal allowed; appeal dismissed; each 
party to pay own costs. 

No. 82-386: State v. Quandt. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 20-A(2). 

No. 82-387: Bauer v. Bauer. Affirmed as modi- 
fied by order of the court. 

No. 82-388: Determan v. Christopher’s Landing, 
Inc. Stipulation for dismissal of appeal allowed; ap- 
peal dismissed with prejudice; each party to pay 
own costs. 

No. 82-391: State v. Lyncook. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-392: State v. Kellogg. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed. 

No. 82-393: State v. Tunstall. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-395: Bowers v. Bowers. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 82-396: In re Estate of Cavett, Johnson v. 
Reddish. Stipulation for dismissal of appeal al- 
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lowed; appeal dismissed at costs of appellant. 

No. 82-398: State v. Fitzgerald. Dismissed for 
failure to file briefs. 

No. 82-401: Stuhy v. Gustav Thieszen Irr. Co. Dis- 
missed for failure to file briefs. 

No. 82-402: Schlecte v. Gustav Thieszen Irr. Co. 
' Dismissed for failure to file briefs. 

No. 82-407: State v. Vore. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-410: State v. Byrd. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-413: State v. Cox. Affirmed; see Rule 7A. 

No. 82-415: State v. Friend. Affirmed; see Rule 


No. 82-418: State v. Ebert. Affirmed; see Rule 


No. 82-419: State v. Paul. Affirmed; see Rule 7A. 

No. 82-420: State v. Yakle. Affirmed; see Rule 
7A. 

No. 82-425: State v. Kissack. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-426: Dantes v. Brentwood Homes, Inc. Mo- 
tion of appellant for dismissal of appeal sustained; 
appeal dismissed at costs of appellant. 

No. 82-427: Haynes v. Lively. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-428: Slangel v. Slangel. Motion of appel- 
lant for dismissal of appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 82-430: Stiefel v. Copeland. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 82-431: Milbank Mutual Insurance Co. v. Uni- 
versal Underwriters Insurance Co. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
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costs of appellant. 

No. 82-432: Baker v. Hinky Dinky. Motion of ap- 
pellant for dismissal of appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 82-434: Irvington Industrial v. Raymond. Mo- 
tion of appellants for dismissal of appeal sustained; 
appeal dismissed with prejudice at costs of appel- 
lants. 

No. 82-436: In re Interest of Betz, State v. Betz. 
Motion of court-appointed counsel for leave to with- 
draw appearance sustained; judgment affirmed; 
see Rule 20-A(8). 

No. 82-439: Diers v. Bituminous Fire and Marine 
Insurance Co. Stipulation for dismissal of appeal al- 
lowed; appeal dismissed; each party to pay own 
costs. 

No. 82-443: Raffety v. Raffety. Motion and stipu- 
lation for dismissal of appeal allowed; appeal dis- 
missed at costs of appellant. 

No. 82-444: State v. Krutilek. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-445: State v. Larsen. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-446: State v. Bennett. Affirmed; see Rule 
20. 

No. 82-447: State v. Kennedy. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-451: Cornette v. Massey-Ferguson, Inc. 
Motion of appellees for summary dismissal sus- 
tained; appeal dismissed; see Rule 20-A(1). 

No. 82-452: Williams v. First National Bank of 
Omaha. Stipulation for dismissal of appeal al- 
lowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. 82-456: State ex rel. Hood v. Massa. Motion 
of appellee for summary dismissal sustained; ap- 
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peal dismissed; see Rule 20-A(1). 

No. 82-457: Crawford v. Crawford. Stipulation 
for dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 82-464: State v. Copple. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-465: The Lincoln Telephone & Telegraph 
Co. v. Rose. Joint motion for dismissal of appeal al- 
lowed; appeal dismissed at costs of appellants. 

No. 82-467: State v. Krutilek. Motion for dis- 
missal of appeal sustained; appeal dismissed. 

No. 82-468: State v. Lockett. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-470: State v. Gilmore. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed 
with prejudice. 

No. 82-474: Huck v. Mud. Stipulation for dismis- 
sal of appeal allowed; appeal dismissed at costs of 
appellant. 

No. 82-475: Maenner Co. v. M & M Realty Co. 
Motion and stipulation for dismissal of appeal al- 
lowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. 82-476: Friendt v. Friendt. Motion of appel- 
lant for dismissal of appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 82-477: Kiely v. Adams. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 

No. 82-479: State v. George. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-480: State ex rel. NSBA v. Harmon. Order 
of disbarment entered. 

No. 82-482: World Insurance Co. v. Slaughter. 
Stipulation for dismissal of appeal allowed; appeal 
dismissed at costs of appellant. 
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No. 82-483: State v. Anderson. Affirmed; see 
Rule 7A. 

No. 82-485: State Dept. of Labor v. Krausnick. By 
order of the court, appeal dismissed at costs of ap- 
pellant. 

No. 82-489: Wright v. Gateway Realty of Hast- 
ings. Motion of appellant for dismissal of appeal 
sustained; appeal dismissed at costs of appellant. 

No. 82-490: G&T Drywall, Inc., v. Village Homes, 
Inc. Motion of appellants for dismissal of appeal 
sustained; appeal dismissed at costs of appellants. 

No. 82-491: State v. Byrd. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-493: State v. Hamann. Motion and stipula- 
tion for dismissal of appeal. allowed; appeal dis- 
missed. 

No. 82-496: In re Appeal, Satterfield v. County 
Board of Equalization. Stipulation for dismissal of 
appeal allowed; appeal dismissed at costs of appel- 
lant. 

No. 82-501: Sorenson v. Lower Niobrara NRD. 
Motion of appellee for summary dismissal sus- 
tained; see Rule 7B(1). 

No. 82-504: McGreevy v. Holzapfel. Motion of ap- 
pellant for dismissal of appeal sustained; appeal dis- 
missed at costs of appellant. 

No. 82-508: Farmers State Bank v. Davison. Af- 
firmed as modified by order of the court. 

No. 82-511: ITT Life Ins. Co. v. Hopfensperger. 
Motion and stipulation for dismissal of appeal al- 
lowed; appeal dismissed with prejudice at costs of 
appellant. 

No. 82-512: State v. Brown. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 20-A(8). 

No. 82-514: State v. Mitchell. Motion of appellee 
for summary affirmance sustained; judgment af- 
firmed; see Rule 7B(2). 
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No. 82-517: State v. Barris. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed. 

No. 82-518: State v. Martin. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-520: State v. Fowler. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed 
without prejudice. 

No. 82-521: Stock v. Stock. Affirmed as modified 
by order of the court. 

No. 82-522: State v. Jackson. Motion of appellee 
for summary dismissal sustained; appeal dismissed; 
see Rule 7B(1). 

No. 82-531: Evans v. City of Omaha. Stipulation 
for dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

Nos. 82-535, 82-536: State v. Bregg. Motion of 
court-appointed counsel for leave to withdraw ap- 
pearance sustained; judgment affirmed; see Rule 
3B(4). 

No. 82-543: Williams v. Goodyear Tire & Rubber 
Co. Stipulation for dismissal of appeal allowed; 
appeal dismissed at costs of appellant. 

No. 82-545: Inland Investment Co. v. Alnor, Inc. 
Stipulation for dismissal of appeal allowed; appeal 
dismissed at costs of appellant. 

No. 82-549: Seberger v. Kolar. Joint motion for 
dismissal of appeal allowed; appeal dismissed; each 
party to pay own costs. 

No. 82-555: Nielsen v. Nielsen. Affirmed as 
modified by order of the court. 

No. 82-563: Friendt v. Friendt. Stipulation for 
dismissal of appeal allowed; appeal dismissed with- 
out prejudice; each party to pay own costs. 

No. 82-564: National American Insurance Co. v. 
Anders. Motion of appellant for dismissal of appeal 
sustained; appeal dismissed at costs of appellant. 

No. 82-568: Civilian Management v. City of Oma- 
ha. Affirmed as modified. 
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No. 82-571: Smith v. MFA Mutual Insurance Co. 
Stipulation for dismissal of appeal allowed; appeal 
dismissed with prejudice; each party to pay own 
costs. 

No. 82-573: Pierce v. Pierce. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed 
at costs of appellant. 

No. 82-575: State v. Etherton. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-588: Travelers Indemnity Co. v. Heim. 
Motion of appellee for dismissal of appeal sustained; 
appeal dismissed at costs of appellant. 

No. 82-595: Nelson v. Stover. Reversed and re- 
manded by order of the court. 

No. 82-599: Adams v. School District No. 1. Stip- 
ulation for dismissal of appeal allowed; appeal dis- 
missed at costs of appellant. 

No. 82-604: Herran v. Schmidt. Stipulation for 
dismissal of appeal allowed; appeal dismissed with 
prejudice at costs of appellant. 

No. 82-606: State v. Fuqua. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-616: Wiles v. Millenkamp. Stipulation for 
dismissal of appeal allowed; appeal dismissed with 
prejudice; each party to pay own costs. 

No. 82-618: Allen v. Allen. Motion and stipulation 
for dismissal of appeal allowed; appeal dismissed 
without prejudice; each party to pay own costs. 

No. 82-625: State v. Mesenbrink. Motion of court- 
appointed counsel for leave to withdraw appearance 
sustained; judgment affirmed; see Rule 3B(4). 

No. 82-628: Becic v. Denny’s Inc. Stipulation for 
dismissal of appeal allowed; appeal dismissed at 
costs of appellant. 

No. 82-632: Smith v. Smith. Stipulation for dis- 
missal of appeal allowed; appeal dismissed at costs 
of appellant. 
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No. 82-635: Rosenbalm v. Sedlacek. Stipulation 
for dismissal of appeal allowed; appeal dismissed; 
each party to pay own costs. 

No. 82-643: Cruise v. Cruise. Motion of appellant 
for dismissal of appeal sustained; appeal dismissed 
at costs of appellant. 

No. 82-649: Tyler v. Douglas County Social Serv- 
ices. Stipulation for dismissal of appeal allowed; 
appeal dismissed. 

No. 82-655: Dailey v. Peters. Stipulation for dis- 
missal of appeal allowed; appeal dismissed; each 
party to pay own costs. 

No. 82-683: Omaha National Bank v. Benson 
Drive-In Corp. Stipulation for dismissal of appeal 
allowed; appeal dismissed at costs of appellant. 

No. 82-688: Schuff v. Lavigne. Stipulation for dis- 
missal of appeal allowed; appeal dismissed at costs 
of appellant. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1982 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, Vv. THOMAS J. GORHAM, 
RESPONDENT. 

321 N.W.2d 55 


Filed June 21, 1982. No. 82-459. 
Original action. Judgment of disbarment. 


PER CURIAM. 

This matter came on upon the complaint against 
Thomas J. Gorham of Lincoln, Nebraska, made by 
the Committee on Inquiry in the Third Judicial Dis- 
trict, and his voluntary surrender of license and con- 
sent to the entry of a disciplinary order against him. 

Upon due consideration thereof, it is ordered by 
the court, based upon the charges described in the 
complaint and the respondent’s voluntary surrender 
of his license, waiver of disciplinary proceedings, 
and consent to the entry of an order of disbarment, 
that said Thomas J. Gorham be, and he hereby is, 
disbarred. 

Dated this 21st day of June 1982. 

JUDGMENT OF DISBARMENT. 
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Mary JANE KOUBEK, APPELLEE AND CROSS-APPELLANT, 
v. JOHN STANLEY KOUBEK, APPELLANT AND 
CROSS-APPELLEE. 

321 N.W.2d 55 


Filed June 25, 1982. No. 44005. 


1. Divorce: Property Division. The rules for determining division of 
property in an action for dissolution of marriage provide no mathe- 
matical formula by which such awards can be precisely deter- 
mined; they are to be determined by the facts in each case. The 
court will consider all pertinent facts in reaching an award that is 
just and equitable. 
: Generally speaking, awards in cases of this kind 
vary from one-third to one-half of the value of the property in- 
volved, depending upon the facts and circumstances of the particu- 
lar case, and particularly so when the marriage is of long duration 
and the parties are the parents of all the children involved. 

3. Property Division: Alimony. How property, inherited by a party 
during the marriage, will be considered in determining division of 
property or award of alimony must depend upon the facts of the 
particular case and the equities involved. 

7 The division of property and the issue of alimony 

are to be determined upon the consideration of all the facts and cir- 

cumstances. 

5. Divorce: Attorney Fees. In an action for dissolution of marriage, 
the award of attorney fees is discretionary with the trial court and 
depends on a variety of factors, including all the circumstances, 
such as the amount of the division of property and alimony 
awarded, the earning capacity of the parties, and the general 
equities of the situation. 


Appeal from the District Court for Custer County: 
JAMES R. KELLY, Judge. Affirmed. 


Tedd C. Huston and David C. Huston, for appel- 
lant. 


Robert E. Roeder, for appellee. 


Heard before McCown, HAsTINGs, and CAPORALE, 
.JJ., and Stuart and HIpps, D. JJ. 


Stuart, D.J. 

This dissolution of marriage action was brought by 
the appellee, Mary Jane Koubek (Mary Jane), 
against the appellant, John Stanley Koubek (John), 
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in January 1979. Trial was had and final decree was 
rendered on November 6, 1980. This decree dis- 
solved the marriage, awarded custody of the minor 
children to Mary Jane, subject to John’s right of rea- 
sonable visitation, ordered John to pay $125 per 
month per child as child support, divided the prop- 
erty, awarded alimony to Mary Jane, and ordered 
John to pay certain attorney fees. John appealed, 
assigning as error the division of property, the 
awarding of alimony, and the awarding to Mary 
Jane of a life estate in the residence and 1 acre of 
land on the ‘‘home place.’’ Mary Jane cross- 
appealed, assigning as error the division of prop- 
erty, the awarding of only $125 per month per child 
as child support, and the refusal to award Mary 
Jane’s present attorney a fee for his services. 

John and Mary Jane were married on December 
25, 1955. As a result of this union, there are nine 
living children, of which six were still minors at the 
time of the marriage dissolution. This was the first 
marriage for both parties, and at the time of dissolu- 
tion, after almost 25 years of marriage, John was 50 
years of age and Mary Jane was 42 years of age. 
Each party had substantial health problems. Mary 
Jane was grossly obese, with circulatory problems, 
and had a possible need for abdominal surgery. John 
had open heart surgery in 1973 and now suffers from 
diabetes. 

At the time of the marriage neither party had any 
substantial assets. After the marriage John entered 
a farming partnership with his father and since then 
has been actively engaged in farming. John in- 
herited a 480-acre farm at the time of his father’s 
death in 1964 (the ‘‘home place’’). Since that time 
the parties have purchased three additional farms 
totaling 480 acres. In addition, the parties have 
acquired four school land leases totaling 2,080 acres. 
John has become a successful corn farmer and cat- 
tlefeeder, and operates a total of approximately 
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3,500 acres. At the time of John’s inheritance of the 
‘home place’’ in 1964, it had an appraised value of 
$46,660. Since that time there have been improve- 
ments made on this farm, costing between $29,325.33 
and $136,577.51. The higher figure is that testified to 
by Mary Jane, which figure is seriously contested by 
John, who testified to the lower figure. The trial 
court did not make a specific finding on this point, 
but an examination of the record indicates that 
John’s testimony appears more credible here. At 
the time of the decree the ‘‘home place’’ had a value 
of $295,030. The total assets of the parties were be- 
tween $874,000 and $922,000. The debts of the parties 
totaled $471,000 to $476,000. Therefore, the net worth 
of the parties at the time of the trial was between 
$403,000 and $446,000. 

The court awarded Mary Jane a 1977 Dodge van, 
all the furniture and household goods, one quarter 
section of land, and one-half of five lots and a 
mobile home located at Lake McConaughy. The 
court also awarded Mary Jane the life use of the 
residence and not to exceed 1 acre of land located on 
the ‘‘home place,” or, in the alternative, granted 
John the option to purchase a home for Mary Jane, 
to be approved by her or the trial court, in Arnold, 
Nebraska, at a cost not to exceed $40,000. The 
above-described property awarded to Mary Jane 
had a value of between $113,000 and $117,000. All 
other property of the parties was awarded to John, 
and John was ordered to assume all of the debts of 
the parties and ordered to pay two of Mary Jane’s 
former attorneys their fees in the sum of $4,000.25. 
In addition, John was ordered to pay Mary Jane 
$60,000 alimony, payable $500 per month for 12 
months, then $750 per month for 72 months, all pay- 
ments without interest. 

The rules for determining division of property in 
an action for dissolution of marriage provide no 
mathematical formula by which such awards can be 


VOL. 212 JANUARY TERM, 1982 5 


Koubek v. Koubek 


precisely determined; they are to be determined by 
the facts in each case. The court will consider all 
pertinent facts in reaching an award that is just and 
equitable. Matlock v. Matlock, 205 Neb. 357, 287 
N.W.2d 690 (1980). Generally speaking, awards in 
cases of this kind vary from one-third to one-half of 
the value of the property involved, depending upon 
the facts and circumstances of the particular case, 
and particularly so when the marriage is of long 
duration and the parties are the parents of all the 
children involved. Ragains v. Ragains, 204 Neb. 50, 
281 N.W.2d 516 (1979); Knigge v. Knigge, 204 Neb. 
421, 282 N.W.2d 581 (1979). This court is not inclined 
to disturb the division of the property made by the 
trial court unless it is patently unfair on the record. 
Johnson v. Johnson, 209 Neb. 317, 307 N.W.2d 783 
(1981); Ritter v. Ritter, 205 Neb. 668, 289 N.W.2d 526 
(1980). How property, inherited by a party during 
the marriage, will be considered in determining di- 
vision of property or award of alimony must depend 
upon the facts of the particular case and the equities 
involved. Matlock v. Matlock, supra. The property 
awarded to Mary Jane on the division of the prop- 
erty is clearly within the guidelines set forth above. 
Such award is not patently unfair. Therefore, we af- 
firm the trial court’s division of property. 

The next assignment of error is the awarding of 
$60,000 alimony to Mary Jane. It should be noted 
that although John is a successful farmer, farming 
many acres of corn, and has accumulated a substan- 
tial investment in machinery with which to accom- 
plish this purpose, the parties also have very con- 
siderable debts which the court ordered John to as- 
sume. The courts will avoid a division of property 
which will destroy or damage the ability of one of 
the parties to earn a livelihood, or which will destroy 
the value of property. In dividing the property here, 
the trial court awarded 160 acres to Mary Jane, of a 
total land ownership of 960 acres, and also awarded 
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the 2,080 acres of school land leases to John. The di- 
vision of property and the issue of alimony are to be 
determined upon the consideration of all the facts 
and circumstances. Ragains v. Ragains, supra; 
Sullivan v. Sullivan, 192 Neb. 841, 224 N.W.2d 542 
(1975); Boroff v. Boroff, 197 Neb. 641, 250 N.W.2d 613 
(1977). In determining whether alimony should be 
awarded, in what amount, and over what period of 
time, the ultimate criterion under Neb. Rev. Stat. 
§ 42-365 (Cum. Supp. 1980), as well as the former de- 
cisions of this court, is one of reasonableness. The 
property division and the alimony awarded Mary 
Jane total approximately $175,000. However, when 
considering this amount, it must be reduced since 
the alimony is payable over a term, without interest. 
Upon an examination of the record, we feel that the 
trial court’s decision was reasonable, and in this re- 
gard it is affirmed. 

John complains that the court awarded Mary Jane 
a life estate in the house, garage, and yard, consist- 
ing of 1 acre, located on the ‘‘home place,’’ which he 
points out is the farm he inherited from his father. 
The farmyard at this location is also the center of 
John’s farming and cattlefeeding operations. This 
was the residence of the parties at the time of the 
separation. Upon separation, John moved out and 
into a house located on another of their farms. How- 
ever, the court gave John the option of purchasing 
Mary Jane a comparable home in Arnold, Nebraska, 
costing not more than $40,000. Obviously, Mary 
Jane and the minor children must live somewhere; 
the trial court was confronted with the difficult prob- 
lem of allowing Mary Jane to continue to utilize the 
residence on the ‘‘home place’’ (which is already set 
up as a ‘‘going operation’) or of requiring further 
capital expenditure of a move to town when the debt 
of the parties already exceeds one-half of their as- 
sets. This is a decision better made by John than by 
the trial court. Therefore, John was given the op- 
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tion of allowing them to continue to live in the resi- 
dence on the ‘‘home place’”’ or of purchasing them a 
home in Arnold. In the event that Mary Jane will 
not agree to the suitability of such home, John may 
seek the approval of the trial court. The decision of 
the trial court was reasonable, and in this respect it 
is affirmed. 

Mary Jane complains that the allowance of $125 
per month per child as child support is inadequate. 
The only evidence presented regarding John’s in- 
come for a full year was the year 1979 when the par- 
ties’ net income was $20,292. John has had substan- 
tial reverses in the past, since he is engaged in farm- 
ing, a business that has large risks. Mary Jane tes- 
tified the crop was completely hailed out in the year 
1975. They lost $70,000 in 1974 on feedlot cattle be- 
cause of a drop in prices. In 1977 they suffered a 
partial hail loss. At the time of the trial, John was 
handling approximately 3,500 acres, of which he had 
planted 450 acres to irrigated corn and 1,250 acres to 
dryland corn. He testified that his dryland corn for 
the year 1980 would yield between 20 and 30 bushels 
per acre. He was required to assume $471,000 in 
debts. We are of the opinion that with John’s huge 
debt and uncertain income this was a reasonable 
amount for child support. 

Mary Jane complains that her present attorney 
was not allowed an attorney fee. She retained four 
different attorneys in the trial of this case. The 
court ordered John to pay her first attorney a fee in 
the amount of $1,714.60, and also required him to pay 
her second attorney a fee in the amount of $2,285.65. 
The court refused to have John pay either her third 
attorney or her present attorney. In an action for 
dissolution of marriage, the award of attorney fees 
is discretionary with the trial court and depends on a 
variety of factors, including all the circumstances, 
such as the amount of the division of property and 
alimony awarded, the earning capacity of the par- 
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ties, and the general equities of the situation. Brown 
v. Brown, 199 Neb. 394, 259 N.W.2d 24 (1977). We 
cannot say that the award of attorney fees in this 
case was an abuse of discretion. 

The decree of the District Court is affirmed in all 
respects. Mary Jane is awarded the sum of $1,000 
for the services of her attorney in this court. 

AFFIRMED. 


THEODORE D, E]RIKSEN ET AL., APPELLEES AND 
CROSS-APPELLANTS, V. BRAD RAY ET AL., APPELLEES, 
ScHOOL DistRIcT No. 14 oF BuRT COUNTY ET AL., 
APPELLANTS AND CROSS-APPELLEES. 

321 N.W.2d 59 , 


Filed June 25, 1982. No. 44033. 


1. Schools and School Districts. While the requirements concerning 
the giving of notice or the holding of a hearing preliminary to the 
special election conducted in connection with a school reorganiza- 
tion by the election method will be strictly enforced in a direct ac- 
tion instituted before an election, once the election is held, absent a 
showing of fraud or evidence that electors were prevented from 
giving a full and free expression of their will at the election, they 
are merely directory. 

2. __._... Where legal voters of a school district involved in a school 
reorganization by the election method wish to contest the re- 
organization, after the special election has been held, it must be 
done by an eleetion contest pursuant to Neb. Rev. Stat. §§ 32-1001 et 
seq. (Reissue 1978). This is the exclusive method by which such 
actions must be taken. : 

3. Declaratory Judgments. Where an exclusive remedy is provided, 
the Uniform Declaratory Judgments Act does not provide an addi- 
tional remedy. A declaratory judgment action can afford no relief 
to one who has failed to pursue a full, adequate, and exclusive 
statutory remedy. 


Appeal from the District Court for Burt County: 
WALTER G. HUBER, Judge. Reversed and dismissed. 


James B. Gessford of Perry, Perry, Witthoff, 
Guthery, Haase & Gessford, P. C., for appellants 
School Dist. No. 14 et al. 
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Bradley D. Holtorf of Sidner, Svoboda, Schilke, 
Wiseman & Thomson, for appellees Theodore Erik- 
sen et al. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


Krivosua, C.J. 

This appeal grows out of a suit for a declaratory 
judgment filed by Theodore D. Eriksen and others 
who are taxpayers and voters owning reai property 
and residing within School District Nos. 14 and 46 of 
Burt County, Nebraska, to determine the validity of 
a plan for the reorganization of School District Nos. 
14, 17, 48, 46, 48, 52, and 62, all in Burt County, Ne- 
braska. School District Nos. 17, 43, 46, 48, 52, and 62 
were Class I school districts, and School District No. 
14 was a Class III school district. The method em- 
ployed for the reorganization was by the election 
method, pursuant to the provisions of Neb. Rev. 
Stat. §§ 79-426.01 to 79-426.22 (Reissue 1976). Follow- 
ing trial to the court, over the objection of the mem- 
bers of the Burt County Committee for School Dis- 
trict Reorganization, the individual school districts 
involved, and the school board members of the 
Oakland-Craig School District, the trial court found 
that a suit for declaratory judgment was an appro- 
priate method to test the questions raised by the 
suit. The trial court further held that the plan of re- 
organization was null and void due to the fact that 
certain preliminary steps, required to be taken prior 
to submitting the issue to the electors, which were 
not taken, were mandatory. We believe that the 
trial court was in error with regard to its deter- 
mination concerning the use of a declaratory judg- 
ment, and therefore reverse and dismiss the action. 

The parties concede that the facts of the case are 
not substantially in dispute, though they do dispute 
the legal effect of the facts. The record discloses 
that a proposal for reorganization was filed in the of- 


10 NEBRASKA REPORTS VOL, 212 


Eriksen v. Ray 


fice of the Burt County superintendent of schools on 
July 10, 1980. The county reorganization committee 
then scheduled a public hearing and meeting on Au- 
gust 4, 1980. Notice of the public hearing was pub- 
lished on July 17, 1980, more than 10 days prior to 
the hearing, in The Burt County Plaindealer, Oak- 
land Independent and Republican, and Lyons Mirror- 
Sun. Notice of the public hearing was also posted at 
the Burt County Courthouse, at all schoolhouses in- 
volved, two public places in Oakland, Nebraska, and 
one public place in Craig. 

The county committee held the hearing and meet- 
ing. At the meeting the proposal was discussed, and 
the county committee tentatively agreed upon and 
approved the plan. After the hearing and meeting 
the proper officials formally signed the proposed plan 
and filed it, with its maps and boundaries, with the 
county superintendent as required by § 79-426.08(2). 
The county superintendent, however, failed to give 
notice of the filing of the maps and statement as re- 
quired by § 79-426.08(3). There is no evidence that 
anyone was misled by his failure to give notice of 
the filing. 

The proposed plan, as tentatively agreed upon and 
approved by the county reorganization committee, 
called for the merger of the Class I School District 
Nos. 17, 438, 46, 48, 52, and 62 into the Class III School 
District No. 14. It further provided that School Dis- 
trict No. 14 would, prior to the merger, obtain the 
approval of its voters to issue bonds for a new ele- 
mentary school, and that the liability for these bonds 
would remain the responsibility of School District 
No. 14 as it existed prior to the merger, not to be as- 
sumed by the enlarged district. See § 79-426.17. The 
proposed plan was conditioned upon both approval of 
the bond election by the voters of School District No. 
14 as well as the ultimate approval of the entire plan 
by the electors of the various districts involved. As 
required by statute, the plan was then sent to the 
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state reorganization committee and approved by it 
on September 5, 1980. See § 79-426.12. 

The county committee then scheduled a public 
meeting for September 8, 1980, at 4 p.m. It posted 
notice of the meeting on August 28, 1980, on all of the 
schoolhouses involved and published notice of the 
meeting in the Oakland Independent on September 
4, 1980. At this meeting the committee designated 
the proposed plan as the final approved plan and set 
October 14, 1980, as the date at which the plan would 
be submitted to a vote of all the interested parties as 
required by law. See §§ 79-426.13 and 79-426.15. 

On the evening of September 8, 1980, School Dis- 
trict No. 14 held a board meeting and passed a reso- 
lution calling for a bond election to be held on Oc- 
tober 7, 1980. The question to be presented to the 
voters was whether district No. 14 should issue $1.95 
million in bonds for a new elementary school. The 
resolution provided that the bonds would not be is- 
sued unless the reorganization plan was approved by 
all the interested groups. Notice of this meeting 
was published in the Oakland Independent on Sep- 
tember 4, 1980. Additionally, various notices of the 
bond election, sample ballots, and school board pro- 
ceedings were published in the Oakland Independent. 
The bond election was held in School District No. 14 
on October 7, 1980, and was approved by the electors 
by a vote of 494 in favor of the bond issue and 389 op- 
posed. 

In the meantime, the notices of the reorganization 
election and sample ballots relating to that election 
were published. As previously stated, this election 
was held on October 14, 1980, and resulted in the 
proposition being approved. The voters in School 
District Nos. 17, 43, 46, 48, 52, and 62 voted 125 in 
favor and 111 against, and the voters in School Dis- 
trict No. 14 voted 492 in favor and 385 against. Pur- 
suant to statute, the county superintendent entered 
an order on November 7, 1980, carrying the plan into 
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effect. § 79-426.18. Thereafter, the appellees filed 
this action. 

The first question we must address is whether an 
action for a declaratory judgment, pursuant to Neb. 
Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 1979), 
was an appropriate remedy to contest a school re- 
organization accomplished by the election method. 
For purposes of examining this question it is critical 
that one recognize the distinction between effecting 
a school reorganization by what is commonly re- 
ferred to as the ‘‘petition method’’ as opposed to ef- 
fecting a reorganization by the ‘‘election method.’’ 
The differences are important. While in both in- 
stances the electors of the affected districts have a 
voice, their manner of exercising that voice is sig- 
nificantly different. While the ultimate authority 
for changing the boundaries by either the petition 
method or the election method rests with the electors 
of the several districts involved, the effect of their 
action is quite different. Under the petition method, 
once a sufficient number of legal voters of each dis- 
trict have signed a petition, the superintendent must 
then act in accordance with the statute. See Neb. 
Rev. Stat. § 79-402 (Reissue 1976). Under the peti- 
tion form of reorganization, the provisions of the 
statutes are mandatory and jurisdictional and the 
failure to comply with the requirements set out in 
the statutes generally causes the action taken by the 
county superintendent to be void. See State ex rel. 
Larson v. Morrison, 155 Neb. 309, 51 N.W.2d 626 
(1952). Likewise, where proper petitions are filed, it 
is the mandatory duty of the superintendent to hold 
a hearing and, if the petitions are sufficient, to 
change the boundaries as requested. See School 
Dist. No. 49 v. Kreidler, 165 Neb. 761, 87 N.W.2d 429 
(1958). 

On the other hand, under the election method, a 
plan of reorganization is not effected until it is sub- 
mitted at a special election to all the electors of the 
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districts within the county whose boundaries are in 
any manner changed by the plan of reorganization 
and approved by a majority of all electors voting 
within each voting unit included in the proposed 
plan. § 79-426.15. It is this final special election 
which causes the reorganization to take place, and 
requirements regarding the giving of notice and the 
holding of preliminary hearings prior to the special 
election, while important, are not jurisdictional. 
Under the petition method, absent a valid petition, 
no jurisdiction vests in the county superintendent to 
change the boundaries. Under the election method 
it is the election itself which vests the jurisdiction in 
the county superintendent to make the changes. 
While, under the election method, one may bring an 
appropriate action before the special election is 
held, contesting the holding of the election because 
of a violation of the statute, it is clear that absent 
evidence of fraud or evidence that a voter was pre- 
vented from expressing his free will at the poll, once 
the election is held, preliminary requirements con- 
cerning the giving of notice, including the giving of 
the notice of the filing of a plan pursuant to 
§ 79-426.08(3) or the manner in which the election is 
to be held, are merely directory and not jurisdic- 
tional. In School District No. 49 v. School District 
No. 65-R, 159 Neb. 262, 275-76, 66 N.W.2d 561, 570 
(1954), we said: ‘‘ ‘The statutory provisions as to 
the place of holding the election and the manner of 
changing the voting places are mandatory upon the 
officers charged with that duty, and will be strictly 
enforced in a direct action instituted before an elec- 
tion, but after an election such statutory require- 
ments are directory, unless it appears that the fail- 
ure to hold elections at the place resulted in fraud 
and prevented the electors from giving a full and 
free expression of their will at the election, * * *.’ ” 
See, also, 26 Am. Jur. 2d Elections § 198 (1966). The 
errors, if any, alleged by appellees in this case were 
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of the type that made them only directory and not 
mandatory once the election was held. There is no 
evidence that any of the parties affected by this elec- 
tion were in any way misled or defrauded by reason 
of the failure of the superintendent to give notice of 
the filing of the plan. Nor is there any evidence that 
any elector was defrauded or misled by reason of 
there being a failure to perform any other prelimi- 
nary matter to which appellees objected. Counsel 
for appellees conceded at oral argument before this 
court that the appellees in this case were fully aware 
of all the facts involved in the election but wished to 
take their chances with the outcome of the election 
before contesting the reorganization by filing suit. 

We believe the more appropriate rule in cases of 
reorganization by election to be that, while the re- 
quirements concerning the giving of notice or the 
holding of a hearing preliminary to the special elec- 
tion will be strictly enforced in a direct action insti- 
tuted before an election, once the election is held, 
absent a showing of fraud or evidence that electors 
were prevented from giving a full and free expres- 
sion of their will at the election, they are merely di- 
rectory. Once we recognize the distinction between 
reorganization by petition and reorganization by 
election, it becomes clear that the county school re- 
organization committee had jurisdiction to hold the 
special election and the county superintendent had 
authority to order the reorganization. 

Regardless of how appellees may choose to char- 
acterize their action in the instant case, it was in- 
deed a suit to contest the special election and as 
such should have been brought as an election contest 
as provided in Neb. Rev. Stat. §§ 32-1001 et seq. 
(Reissue 1978). See Arends v. Whitten, 172 Neb. 297, 
109 N.W.2d 363 (1961). While there may have been 
some confusion by our earlier decisions in this mat- 
ter, we now declare the rule to be that where legal 
voters of a school district involved in a school re- 
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organization by the election method wish to contest 
the reorganization, after the special election has 
been held, it must be done by an election contest 
pursuant to § 32-1001 et seq. This is the exclusive 
method by which such actions must be taken. The 
reasons for such holding should be obvious. There 
is a need that the issues be quickly resolved. The 
short periods provided for by the election contest 
statutes are designed specifically for the purpose of 
attempting to provide certainty to government and 
to determine as quickly as possible whether in fact 
the will of the people is to be carried out or the de- 
fects alleged are of such nature as to void the elec- 
tion and the subsequent reorganization. That should 
be done as quickly as possible. 

Disregarding the provisions of statutes regarding 
an election contest and, instead, instituting an action 
for declaratory judgment thwarts such a goal and 
should not be permitted. Such a position is not new 
to our law and should come as no surprise. In 
Murphy v. Holt County Committee of Reorganiza- 
tion, 181 Neb. 182, 147 N.W.2d 522 (1966), we ob- 
served that the purpose of the Uniform Declaratory 
Judgments Act is to provide a procedure for the 
speedy determination of issues which would other- 
wise be delayed to the possible injury of the parties. 
We created no new cause of action and provided no 
cumulative remedy. Nor did we intend to permit 
the avoidance of an election contest where ap- 
propriate. That is why, in part, we said in Scudder 
v. County of Buffalo, 170 Neb. 293, 296, 102 N.W.2d 
447, 450 (1960): ‘‘Where an exclusive remedy is pro- 
vided, the declaratory judgment act does not pro- 
vide an additional remedy. A declaratory judgment 
action can afford no relief to one who has failed to 
pursue a full, adequate, and exclusive statutory 
remedy.’’ The trial court should have determined 
that the election contest was the exclusive remedy in 
this case and should have dismissed the action when 
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requested by appellants. We do so now. The action 
is reversed and dismissed. 
REVERSED AND DISMISSED. 


ATLAS STEEL & WIRE CORPORATION, A CORPORATION, 
APPELLANT, V. L & M CONSTRUCTION CHEMICALS, INC., 
A CORPORATION, ET AL., APPELLEES. 

321 N.W.2d 64 


Filed June 25, 1982. No. 44178. 


1. Judgments: Appeal and Error. The judgment of a trial court in 
an action at law where a jury has been waived has the effect of a 
jury verdict and it will not be set aside on appeal unless clearly 
wrong. 

2. Judgments. Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the conclusion 
that the trial court found in his favor on all issuable facts. 

3. Judgments: Evidence. In determining whether the evidence sup- 
ports the findings of the trial court in an action at law where a jury 
has been waived, the evidence must be considered in the light most 
favorable to the successful party, all conflicts must be resolved in 
his favor, and he is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. 


Appeal from the District Court for Douglas County: 
THEODORE W. RIcHLING, Judge. Affirmed. 


Douglas E. Quinn of Thompson, Crounse and 
Pieper, for appellant. 


William M. Homan, for appellee L & M. 


Heard before KRIVOSHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

This is an action brought by the plaintiff, Atlas 
Steel & Wire Corporation, to recover an amount al- 
legedly due under an oral contract for the purchase 
of goods entered into between Atlas and Jack Bolin. 
L & M Construction Chemicals, Inc., was named as 
a defendant in the action, along with Bolin, Lawrence 
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E. Schwietz, and J & L Supply & Steel Company. A 
jury trial was waived and a trial to the court re- 
sulted in a judgment in favor of L & M and against 
the plaintiff Atlas. It is this judgment only which 
forms the basis of the appeal by Atlas. The only is- 
sue facing the court is whether sufficient evidence 
existed to hold L & M liable to Atlas for payments 
due under the contract. We affirm. 

J & L Supply was a business entity formed by 
Bolin and Schwietz under what was loosely called an 
‘‘oral agreement to make a partnership.’’ Its office 
was located at 1219 South Gallatin Street, Jackson, 
Mississippi. According to Schwietz, under the terms 
of their ‘‘oral partnership’ Bolin was not em- 
powered to purchase goods on credit without 
Schwietz’s prior approval and he, Schwietz, had not 
given such approval for the purchase of the goods 
which formed the subject matter of this lawsuit. 

Schwietz was the president of L & M Construction 
Chemicals, Inc., an Omaha, Nebraska, corporation 
with its principal and only place of business in 
Omaha. According to Schwietz, Bolin has no con- 
nection with L & M, and L & M had no connection 
with J & L. 

According to the testimony of Alfred Theriot, an 
agent of Atlas, during January of 1979 he received, 
in his capacity as Atlas’ agent, an order from Bolin 
for certain goods on a J & L Supply & Steel Company 
purchase order form. Theriot claimed that he then 
informed Bolin that the goods would not be sold on 
credit due to J & L’s lack of a credit history. He 
went on to say that Bolin responded by telling him to 
contact Schwietz at L & M in Omaha. Upon making 
such contact and informing Schwietz that the dollar 
amount of the order was approximately $9,500, 
Theriot claimed that Schwietz instructed him to ship 
the goods to Bolin and invoice L & M. As a result of 
that conversation, Theriot said, the goods were 
shipped. 
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The record reveals that in April of 1979, a check 
for $1,000 was received by Atlas in the mail, con- 
tained ina J & L letterhead envelope with the name 
L & M written over the top of the printing and 
mailed from Omaha. Mr. Theriot did not say who 
signed the check or what name was contained on the 
check itself. Theriot did go on to say that he wrote 
to Schwietz inquiring about the balance of the ac- 
count, but received no response. Two phone calls 
were made to Schwietz by Theriot, according to the 
testimony of the latter, the first without response, 
and being told on the second that Schwietz would get 
back to him. He never did. 

According to the testimony of Mr. Schwietz, he re- 
called receiving only one demand letter from Atlas, 
which letter he was sure would have been forwarded 
to Bolin. He also recalled receiving a telephone call 
from Mr. Theriot in May regarding the sale of these 
goods, but he advised Theriot at that time that the 
partnership had been dissolved and that Bolin had 
assumed full responsibility for all of J & L’s mer- 
chandise. Mr. Schwietz categorically denied ever 
talking over the telephone to Mr. Theriot, other than 
the one call in May, and in corroboration of this 
statement, he submitted his telephone log which he 
alleged contained all calls received by him since the 
first of January of 1979, with the caller’s name and 
an explanation of the subject of the call noted on the 
log. No other call from Theriot appeared on that 
log. Mr. Schwietz did admit to having issued the 
$1,000 check to Atlas on J & L Supply’s Jackson, Mis- 
sissippi, checking account, but claimed that he did 
so only because Bolin had informed him that he, 
Bolin, was in a position to sell the merchandise and 
that he had funds to cover the amount paid. 

It should be apparent from this recitation of the 
record that there was a direct dispute between the 
only two witnesses who testified as to whether or not 
there was ever an agreement that L & M was to pur- 
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chase or would furnish credit for the purchase of the 
merchandise with which we are here concerned. 

As stated in Aurora Cooperative Elevator Co. v. 
Larson, 204 Neb. 755, 758, 285 N.W.2d 498, 500-01 
(1979): ‘‘The judgment of a trial court in an action 
at law where a jury has been waived has the effect 
of a jury verdict and it will not be set aside on ap- 
peal unless clearly wrong. Where trial is to the 
court, a general finding that the judgment should be 
for a certain party warrants the conclusion that the 
trial court found in his favor on all issuable facts... . 

‘In determining whether the evidence supports 
the findings of the trial court in an action at law 
where a jury has been waived, the evidence must be 
considered in the light most favorable to the suc- 
cessful party, all conflicts must be resolved in his 
favor, and he is entitled to the benefit of every infer- 
ence that can reasonably be deduced from the evi- 
dence.”’ 

On the basis of this record, we cannot say that the 
findings and judgment of the District Court were 
clearly wrong. Accordingly, we affirm its judgment 
in this action. 

AFFIRMED, 


GEORGE W. Hopson, JR., APPELLANT, V. VERN 
JOHNSON, APPELLEE. 
321 N.W.2d 417 


Filed June 25, 1982. No. 44185. 


Small Claims Court: Appeal and Error. On appeal from the small 
claims court to the District Court, there is no requirement for the 
filing of a new petition, nor provision for taking of a default for 
failure to answer a new petition absent an order from the District 
Court directing the filing of a new petition and answer thereto. 


Appeal from the District Court for Loup County: 
JAMES R. KELLY, Judge. Affirmed. 
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Hodson v. Johnson 
George Rhodes, for appellant. 
Joseph M. Casson, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

This is an action by the plaintiff employee, George 
W. Hodson, Jr., against defendant employer, Vern 
Johnson, for wages. Plaintiff filed a complaint in 
the small claims division of the Loup County Court 
seeking wages due him for 49 hours of work he per- 
formed for the defendant during a particular week 
at an hourly rate of $3.75 per hour with time and a 
half for hours worked in excess of 40 hours per week. 
The defendant filed a counterclaim and setoff in the 
amount of $818.10, alleging that plaintiff ‘‘Exercised 
negligent work on my time... .” 

The small claims court found for the plaintiff and 
entered judgment for $199.50 plus costs. From that 
adverse decision, the defendant filed a notice of ap- 
peal and appeal bond in the small claims court and 
filed the small claims court transcript in the District 
Court. The plaintiff thereafter filed a petition in the 
District Court asking the District Court to affirm the 
small claims court’s findings. On Tuesday, Decem- 
ber 16, 1980, the plaintiff, without notice to the de- 
fendant, moved in open court for a default judg- 
ment. The District Court granted the plaintiff's ex 
parte motion and affirmed the judgment of the small 
claims court. On December 23, 1980, the defendant 
filed an application to set aside the default judg- 
ment, along with his answer and counterclaim. Af- 
ter hearing was had on the application and the re- 
sistance thereto, the District Court found that the de- 
fendant had failed to show that he had a meritorious 
defense recognized by the law of this state and de- 
nied the defendant’s application to set aside the de- 
fault judgment. Thereafter the defendant filed a 
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motion for new trial. On March 24, 1981, the District 
Court found that it had abused its discretion in find- 
ing that the defendant had failed to show a meritori- 
ous defense recognized by the law in this state, va- 
cated its previous order denying the application to 
set aside the default judgment, and set aside the de- 
fault judgment. From that ruling, the plaintiff ap- 
peals. We affirm. 

The method of appeal from an adverse judgment 
of the small claims court in this case was governed 
by Neb. Rev. Stat. § 24-527 (Cum. Supp. 1980) and 
Neb. Rev. Stat. §§ 24-542 to 24-544 (Reissue 1979). 
The steps necessary to perfect an appeal were (1) the 
filing of a notice of appeal, and service of the same 
on the opposition parties or their attorney of record, 
(2) posting of a cash bond or entering an under- 
taking to the opposite party, and (3) filing a tran- 
script within 30 days of the entry of judgment. ‘‘Fil- 
ing of the transcript shall constitute filing of the ap- 
peal with the district court.’”’ § 24-544. 

On appeal from the small claims court to the Dis- 
trict Court, there is no requirement for the filing of a 
new petition in the District Court, nor provision for 
taking of a default for failure to answer a new peti- 
tion absent an order from the District Court direct- 
ing the filing of a new petition and an answer thereto. 
The procedure used by plaintiff appears to be totally 
unwarranted by the statutes. As the trial court was 
without authority to enter the default, it follows that 
it was correct in setting aside the default and setting 
the matter for trial. 

We do not pass on the ruling of the District Court 
that the answer stated a meritorious defense, as that 
matter is not properly before us. 

AFFIRMED. 
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CLaYTON D. NOLL, BY DARRELL BE. NOLL, HIS 
ATTORNEY IN FACT AND NEXT FRIEND, APPELLANT, V. 
VALLEY COUNTY HOSPITAL ET AL., APPELLEES. 
321 N.W.2d 66 


Filed June 25, 1982. No. 44211. 


1. Judgments: Appeal and Error. The findings of the court in a law 
action in which a jury is waived have the effect of a verdict of the 
jury and will not be disturbed on appeal unless clearly wrong. 

2. Political Subdivisions Tort Claims Act. An action under the Po- 
litical Subdivisions Tort Claims Act is similar to a law action in 
which a jury has been waived and is governed by the same rules. 


Appeal from the District Court for Valley County: 
JAMES R. KELxy, Judge. Affirmed. 


Van Steenburg, Brower, Chaloupka, Mullin & 
Holyoke, and J. Marvin Weems, P.C., for appellant. 


Gregory G. Jensen, for appellee County of Valley. 


John A. Wagoner, for appellee Valley County Hos- 
pital. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

This is an action for damages brought under the 
Nebraska Political Subdivisions Tort Claims Act on 
behalf of the plaintiff, Clayton D. Noll, by his at- 
torney in fact and son, Darrell E. Noll, to recover 
for personal injuries the former sustained when he 
fell in the Valley County Hospital and nursing home 
parking lot. The case was tried to the court without 
a jury as required by Neb. Rev. Stat. § 23-2406 
(Reissue 1977). Both defendants moved to dismiss 
the petition after the close of the plaintiff’s evidence. 
Valley County Hospital’s motion was denied and 
County of Valley’s motion was granted. After trial, 
the District Court found that (1) there was only a 
possibility that the plaintiff tripped in a hole in the 
parking lot, (2) the preponderance of the evidence 


VOL. 212 JANUARY TERM, 1982 23 


Noll v. Valley County Hospital 


does not prove that the present condition of Clayton 
D. Noll was caused by the fall, and (3) there was 
contributory negligence on behalf of the plaintiff to 
bar recovery. The court found for the defendant 
Valley County Hospital. We affirm. 

An action under the Political Subdivisions Tort 
Claims Act is similar to a law action in which a jury 
has been waived and is governed by the same rules. 
Buttner v. Omaha P. P. Dist., 193 Neb. 515, 227 
N.W.2d 862 (1975). 

‘¢ ‘Tt is not within the province of this court in a law 
action to resolve conflicts in or to weigh evidence. If 
there is a conflict in the evidence, this court will re- 
view the judgment rendered, will presume the con- 
troverted facts were decided by the trial court in 
favor of the successful party, and the findings will 
not be disturbed [on appeal] unless clearly wrong. 
* OK 

“‘The findings of the court in a law action in 
which a jury is waived have the effect of a verdict of 
the jury and will not be disturbed on appeal unless 
clearly wrong.’ ’’ Buttner v. Omaha P. P. Dist., su- 
pra at 517-18, 227 N.W.2d at 864; Stauffer v. Wilson, 
182 Neb. 129, 153 N.W.2d 454 (1967). 

In determining whether the evidence supports the 
findings of the trial court, the evidence must be con- 
sidered in the light most favorable to the successful 
party, all conflicts must be resolved in his favor, and 
he is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. 
Crawford v. Ham, 209 Neb. 802, 311 N.W.2d 896 
(1981); Aurora Cooperative Hlevator Co. v. Larson, 
204 Neb. 755, 285 N.W.2d 498 (1979); Gehrke v. Gen- 
eral Theatre Corp., 207 Neb. 301, 298 N.W.2d 773 
(1980). 

The facts viewed most favorably to the successful 
party are as follows: In February 1974 the plaintiff, 
Clayton D. Noll, was diagnosed as having Parkin- 
son’s disease. He suffered from the normal symp- 
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toms of this disease, which include a shuffling gait, a 
stooped posture, trembling hands, and retropulsion, 
which is falling backwards. After his wife died in 
1976 it was decided that Clayton Noll should enter 
the Valley County nursing home as he could not take 
care of himself. He entered the nursing home in De- 
cember 1976. Between December 2, 1976, and April 
30, 1978, Clayton was allowed to walk unassisted 
around the nursing home and outside the nursing 
home. During this period he experienced nine re- 
ported falls. Five of those falls occurred within the 
last 2 months prior to April 30, 1978. On April 30, 
1978, Clayton fell in the Valley County nursing home 
parking lot and broke his right hip. At the time of 
the fall, he was 85 years old and was still suffering 
from Parkinson’s disease and arteriosclerosis. Since 
the fall Clayton has undergone a hip replacement 
and is classified as a total invalid, unable to walk un- 
assisted as he did before and unable to feed or clothe 
himself. 

This action was brought by Clayton’s son, Darrell 
Noll, to recover for the personal injuries Clayton 
sustained when he fell. The petition alleges that 
Clayton tripped in a hole in the Valley County 
nursing home parking lot. He also alleges that the 
Valley County nursing home was negligent in failing 
to properly maintain its parking lot. 

The trial court found that there is only a possi- 
bility that the plaintiff had tripped in the hole. We 
find sufficient evidence in the record to support the 
trial court’s finding that the plaintiff had failed to 
prove that he had tripped in the hole and that his in- 
juries were proximately caused by tripping in the 
hole. There was testimony by several witnesses as 
to Clayton’s walking ability prior to the fall. One 
witness said that she held her breath every time 
Clayton walked. There was medical evidence with 
regard to Clayton’s condition and ability to walk, as 
well as the symptoms of Parkinson’s disease with 
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which he was afflicted. Those witnesses that came 
to his aid after he fell said that they found him in a 
sitting position with his foot resting in the hole. None 
of the witnesses knew for sure whether his foot had 
come to rest in the hole prior to the fall or after the 
fall. The trial court’s finding was amply supported 
by the evidence and was not clearly wrong. 

In view of our finding, it is unnecessary to discuss 
the plaintiff’s other assignments of error as they will 
not affect the outcome of this appeal. 

AFFIRMED. 


TimoTtHy R. Hauck, APPELLEE, V. MICHAEL SAMUS 
ET AL., APPELLANTS. 
321 N.W.2d 68 


Filed June 25, 1982. No. 44251. 


Vendor and Vendee: Fraud. Generally, a vendor of real property is 
not guilty of fraud for a failure to disclose material, latent defects 
which are unknown to him, but where the evidence shows he was 
aware of circumstances from which a reasonable inference could 
be drawn that he either knew or should have been aware of the fact 
that latent, defective conditions existed, he is liable to the pur- 
chaser. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


John F. Akin of Pierson, Ackerman, Fitchett & 
Akin, for appellants. 


John F. Recknor of Barlow, Johnson, DeMars & 
Flodman, for appellee. 


Heard before KrRivosHa, C.J., BoSLaAUGH, McCown, 
CLINTON, WHITE, HasTINGS, and CAPORALE, JJ. 


PER CURIAM. 
This was an action for damages for false represen- 
tations arising out of the sale of a residence property 
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to the plaintiff, Timothy R. Hauck. The property in 
question was located at 1817 Benton Street in Lin- 
coln, Nebraska. 

The residence, which was completed in January 
1977, was built by the defendants Michael Samus and 
Vonnie Samus who operated under the name of 
Trendsetter Homes. Trendsetter Homes, Inc., was 
organized in March 1978 and was the owner of the 
property at the time it was sold to the plaintiff. 

The property was purchased by Leo R. Nissen on 
April 1, 1977. Commencing in June 1977 a number of 
problems developed with water in the basement, 
‘shifting in the house, cracks, doors wouldn’t close, 
things like that.’’ In 1978 the seller repurchased the 
house from Nissen. A number of improvements 
were then made in an attempt to correct the water 
problem. 

The property was listed for sale with the Multiple 
Listing Service with Vonnie Samus shown as the list- 
ing agent. In August 1978 John Edward McVay, a 
salesman employed by Equity Homes Realty, 
showed the property to the plaintiff. The plaintiff 
also inspected the property with his stepfather, Don 
Dunkel, who was in the construction business. 

The plaintiff and Dunkel noticed a small puddle of 
water on the floor in the basement. At the plaintiff's 
request, McVay called Vonnie Samus and inquired 
concerning the source of the water. According to 
McVay, Vonnie Samus said the water had come 
from a pipe leading to a water softener which had 
been removed by Nissen and there were no other 
water problems. The statements of Vonnie Samus 
were related to the plaintiff by McVay. 

The plaintiff signed a written offer to purchase, 
which was submitted to the owner. The owner sub- 
mitted a counteroffer with an addendum to the con- 
tract which later was signed by the plaintiff and 
Michael Samuskewicz (Samus). Paragraph 4 of the 
addendum provided: ‘‘Being that the home is pre- 
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owned and one and a half (14%) years old seller can 
not guarantee the home.’’ A price of $46,500 was 
agreed upon and the acceptance of the offer to pur- 
chase was signed by Mr. and Mrs. Samuskewicz 
(Samus). 

After the plaintiff moved into the property, he had 
difficulty with water coming through the basement 
walls and the west wall of the garage shifting. When 
the driveway and garage floor were removed, it was 
discovered that a large crack had developed in the 
foundation wall of the garage on the north side near 
the northwest corner of the garage. The crack in 
the garage foundation was covered by the garage 
floor and driveway and could not be seen until the 
floor and driveway had been removed. 

This action was commenced October 1, 1979. The 
jury returned a verdict for the plaintiff in the 
amount of $13,858. The defendants have appealed 
and contend that the verdict and judgment are not 
sustained by the evidence to the extent that the 
plaintiff recovered damages for the cost of repairing 
the garage foundation. The defendants allege that 
$3,400 represented the cost of repairing the base- 
ment and $10,458 represented the cost of repairing 
the garage foundation. 

Before the plaintiff could recover in this action he 
was required to prove that the defendants had made 
a false representation, knowing that it was false, or 
making it recklessly without any knowledge of its 
truth and as a positive assertion, with the intention 
that it be acted upon, that it was acted upon, and 
that injury resulted. Moser v. Jeffrey, 194 Neb. 132, 
231 N.W.2d 106 (1975). Specifically, the defendants 
argue that there was no evidence from which the 
jury could find that the defendants knew of a crack 
in the foundation wall of the garage or recklessly 
made a statement as to its condition. 

There is no evidence of any statement by the de- 
fendants, or their agent McVay, relating directly to 
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the foundation wall of the garage. Although there is 
some conflict in the evidence, the jury could find 
that Mrs. Samus told McVay, who in turn told the 
plaintiff, there were no other water problems with 
the property. The plaintiff then decided to purchase 
the property in reliance upon this statement. 

In view of the severe water problems that had oc- 
curred while Nissen owned the property, the jury 
could infer the defendants had no basis upon which 
to state that no water problems existed. Although a 
vendor of real property is not guilty of fraud for a 
failure to disclose material, latent defects which are 
unknown to him, where the evidence shows he was 
aware of circumstances from which a reasonable in- 
ference could be drawn that he either knew or 
should have been aware of the fact that latent, de- 
fective conditions existed, he is liable to the pur- 
chaser. Dargue v. Chaput, 166 Neb. 69, 88 N.W.2d 
148 (1958). 

We conclude that the evidence supports the ver- 
dict and the judgment must be affirmed. 

AFFIRMED. 

CLINTON, J., concurs in the result. 


NORMAN DEAN PARDEE, APPELLEE, V. HLEANOR ELAINE 
PARDE, APPELLANT. 
321 N.W.2d 70 


Filed June 25, 1982. No. 44480. 


Appeal from the District Court for Lancaster 
County: RosBert T. Finn, Judge. Affirmed. 


Miles W. Johnston, Jr., and Johnston, Barber & 
Wherry, for appellant. 


Robert M. O’Gara of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellee. 
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Submitted without oral argument. Krivosua, C.J., 
BOSLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

The instant appeal involves a domestic relations 
matter. 

The court, having reviewed the record in this case 
de novo, agrees with the result reached by the trial 
court. The judgment is affirmed. 

AFFIRMED. 


NEBRASKA FEDERAL SAVINGS AND LOAN ASSOCIATION, 
APPELLEE, V. ROBERT L.. PATTERSON ET AL., 
APPELLANTS. 

321 N.W.2d 71 


Filed June 25, 1982. No. 44528. 


Judicial Sales: Appeal and Error. An order confirming a judicial 
sale under a decree foreclosing a mortgage on real estate will not 
be reversed on appeal for inadequacy of price, when there was no 
fraud or shocking discrepancy between value and the sale price, 
and where there is no satisfactory evidence that a higher bid could 
be obtained in the event of another sale. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 


Quintin 8. Hughes, for appellants. 


Morsman, Fike, Davis & Schleich, P.C., for ap- 
pellee. 


Submitted without oral argument. Krivosna, C.J., 
BoSLAUGH, MCCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

The defendant landowners appeal from the order 
of the District Court confirming the sale of the prop- 
erty upon foreclosure of a mortgage to the plaintiff 
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mortgagee. The decree of foreclosure, entered De- 
cember 2, 1980, found there was then due the plain- 
tiff $34,008.44. Upon the stipulation of the parties, 
execution of the judgment was stayed as provided in 
Neb. Rev. Stat. § 25-1506 (Reissue 1979). 

An order of sale was issued on March 3, 1981, and 
the property was sold to the plaintiff for $29,000 on 
April 6, 1981. An objection to confirmation was filed 
on April 24, 1981, alleging that the bid did not repre- 
sent the fair value of the property and that another 
sale would produce a larger bid. At the hearing on 
the motion to confirm on June 2, 1981, the plaintiff 
waived any right to a deficiency judgment by in- 
creasing its bid to the amount due under the decree, 
and the sale was confirmed. 

The principal evidence in support of the objection 
to confirmation was the testimony of the defendant 
Margaret A. Patterson that the value of the property 
was at least $55,000 to $60,000. There was no satis- 
factory evidence that the property was not sold for 
its fair value, under the circumstances and condi- 
tions of the sale, or that a subsequent sale would 
realize a greater amount. See Neb. Rev. Stat. 
§ 25-1531 (Reissue 1979). 

An order confirming a judicial sale under a decree 
foreclosing a mortgage on real estate will not be re- 
versed on appeal for inadequacy of price, when 
there was no fraud or shocking discrepancy between 
value and the sale price, and where there is no satis- 
factory evidence that a higher bid could be obtained 
in the event of another sale. Central Savings Bank 
v. First Cadco Corp., 186 Neb. 112, 181 N.W.2d 261 
(1970). 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LEE A. BEANS, 
APPELLANT. 
321 N.W.2d 72 


Filed June 25, 1982. No. 81-622. 


1. Pleas: Mental Competency. The question of whether or not a de- 
fendant is competent to stand trial or to enter a plea is one of fact 
to be determined by the trial court, and the means employed in re- 
solving the question are discretionary with the trial court. 

2. Pleas. The standard for determining the validity of a guilty plea is 
whether or not it represents a voluntary and intelligent choice 
among the alternative courses of action open to the defendant. 

3. Mental Competency: Appeal and Error. The determination of the 
finder of fact on the issue of competency will not be disturbed 
unless there is insufficient evidence to support the findings. The 
test of mental capacity to plead or stand trial is the same. 

4. Effectiveness of Counsel. The present test of the effective assist- 
ance of counsel is that counsel] perform at least as well as a lawyer 
with ordinary training and skill in the criminal law in his area, and 
that he conscientiously protect the interests of his client. 

Prejudice is an essential element of a claim of ineffective 
assistance of counsel and a defendant must show that he was preju- 
diced in the defense of the case by the actions or inactions of his 
counsel. 

6. Post Conviction: Appeal and Error. A person seeking post con- 
viction relief has the burden of establishing a basis for such relief, 
and the findings of the District Court in denying relief will not be 
disturbed on appeal unless they are clearly erroneous. 


Appeal from the District Court for Buffalo County: 
DEWAaYNE Wo LF, Judge. Affirmed. 


John T. Tarrell, and David B. Downing, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Krivosua, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a post conviction case. The defendant’s 
motion to vacate a conviction and sentence of life 
imprisonment for first degree murder was denied 
after hearing. 
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The 41-year-old defendant shot and killed his wife 
on April 29, 1976, in their home in Kearney, Ne- 
braska. The defendant and his wife had been mar- 
ried for 18 years, but were in the process of a di- 
vorce action at the time. There had been several al- 
tercations between the defendant and his wife prior 
to the shooting and the defendant had been cited 
twice and jailed once for civil contempt in the di- 
vorce proceeding. 

The defendant and his wife had each purchased a 
gun prior to the incident of April 29, 1976. On the 
evening of April 29, 1976, the defendant and his wife, 
two of their four children, a nephew of the wife, and 
a friend of hers were present in the family home 
where the wife was living. The defendant had 
placed a loaded gun in his waistband before entering 
the house. His wife had her gun in her purse. The 
two became involved in a heated argument. The de- 
fendant’s wife reached into her purse for her gun 
and the defendant pulled his gun and shot into the 
wall to demonstrate that it was loaded. A _ short 
time later defendant’s wife again reached into her 
purse and was holding her gun in her hand. The de- 
fendant tried to knock her gun aside and then shot 
his wife with his own gun, wounding her fatally. 

The defendant was arrested that evening and ap- 
peared without an attorney in the county court of 
Buffalo County the next day and entered a plea of 
not guilty. The court appointed Gary L. Giese of the 
Buffalo County public defender’s office to represent 
the defendant. Giese met with the defendant for ap- 
proximately an hour and a half shortly after learn- 
ing of the appointment. Giese explained to the de- 
fendant the charge, his rights, and possible defenses, 
including insanity, capacity, intoxication, and self- 
defense. Giese testified at the post conviction hear- 
ing that the defendant was lucid and communica- 
tive, and that the defendant asserted that he did not 
wish to do anything other than plead guilty to first 
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degree murder. The defendant maintained that po- 
sition thereafter throughout the entire original crim- 
inal proceeding. 

On May 4, 1976, Giese arranged for a Kearney psy- 
chiatrist to talk with the defendant, and discussed an 
examination at the Lincoln Regional Center. On 
May 5, 1976, hearing was held in the District Court to 
consider defendant’s motion for a hearing to deter- 
mine competency, which had been filed by Giese. 
On May 6, 1976, the District Court granted the mo- 
tion for a hearing to determine competency and or- 
dered that a psychiatric evaluation be made of the 
defendant at the Lincoln Regional Center for a pe- 
riod not to exceed 60 days. The defendant was ad- 
mitted to the Regional Center on May 7, 1976, and on 
July 12, 1976, counsel stipulated to the defendant’s 
continued treatment for up to 90 days at the Region- 
al Center. 

During the early part of May 1976 Giese reviewed 
the police reports and statements of the investi- 
gating officers and the witnesses at the scene of the 
murder, and also discussed and reviewed the matter 
with the defendant. He did not personally interview 
the eyewitnesses at that time because the reports 
and the defendant’s account corresponded exactly. 
He testified that if, in fact, the case was to be tried, 
as he believed it should be, he would have inter- 
viewed or deposed all the witnesses prior to trial. 

On August 18, 1976, the defendant was arraigned. 
Giese had met with the defendant on the previous 
day, but the defendant was represented at the ar- 
raignment by a different representative of the public 
defender’s office because Giese was out of town. At 
the arraignment the defendant pleaded guilty to the 
charge of first degree murder. The court reviewed 
the defendant’s constitutional rights with the defend- 
ant personally, inquired as to whether the defendant 
still desired to plead guilty, and the defendant again 
stated that he did. The court refused to accept the 
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guilty plea until the court could determine the de- 
fendant’s mental competency to make the plea and 
committed the defendant to the Department of Cor- 
rections for further evaluation for the purpose of de- 
termining his COMpSHeNey to enter the plea of guilty 
as charged. 

On October 6, 1976, the court held a hearing on its 
own motion to determine the defendant’s compe- 
tency. Giese introduced into evidence a letter re- 
port dated September 28, 1976, addressed to the Dis- 
trict Court, from Dr. Woytassek, a psychiatrist at 
the Lincoln Regional Center, stating that the defend- 
ant was not at that time mentally capable of stand- 
ing trial or aiding in his own defense, but expressing 
the belief that he would improve and become capa- 
ble of standing trial within 3 to 6 months. At the 
hearing Giese advised the court that the defendant ~ 
was dissatisfied with the opinion that the defendant 
was incompetent and had requested that an evalu- 
ation by a second psychiatrist be obtained. The 
court refused to appoint a second psychiatrist. 

The defendant testified that Giese deserted him at 
the Regional Center and up until December 1976. 
Giese testified that he met with the defendant at the 
Regional Center three or four times, trying to con- 
vince him to change his mind about pleading guilty 
to first degree murder, and that he emphasized the 
importance of a defense, possibly self-defense. He 
also testified that he met with the defendant before 
each hearing that took place and that he also at- 
tempted to persuade the defendant to plead not 
guilty rather than guilty. 

Giese testified that he discussed the possibility of 
a plea bargain and pleading guilty to a lesser- 
included offense, both with the defendant and with 
the prosecutor, but neither was interested. The de- 
fendant rejected the suggestion and continued to in- 
sist on pleading guilty to first degree murder. The 
prosecutor testified that he would not have changed 


VOL. 212 JANUARY TERM, 1982 35 


State v. Beans 


the first degree murder charge. 

A further competency hearing was held on Decem- 
ber 23, 1976. The prosecution introduced another let- 
ter from Dr. Woytassek to the court dated December 
8, 1976, stating that the Lincoln Regional Center 
team, which consisted of two psychiatrists and two 
psychologists, found that defendant was then capa- 
ble of standing trial and cooperating with his attor- 
ney. Giese objected to a declaration of the defend- 
ant’s competence on the basis that the defendant 
was not willing to participate or cooperate in his own 
defense. The court determined that the defendant 
was then competent and fixed the arraignment for 
December 27, 1976. 

At the arraignment hearing the District Court re- 
viewed all his constitutional rights with the defend- 
ant personally. In answer to questioning by the 
court the defendant also acknowledged that he had 
discussed with Giese the nature of the charge, the 
possible penalties, possible defenses, and evidence. 
The defendant then pleaded guilty to first degree 
murder. Giese informed the court that defendant’s 
plea of guilty was made against the advice of his 
counsel. The arraignment hearing was continued 
until January 4, 1977, as to the factual basis for the 
charge. 

At the hearing on January 4, 1977, the prosecution 
introduced evidence substantially reflecting the evi- 
dence of the murder detailed previously. Giese in- 
formed the court that the defendant had consistently 
refused to cooperate with his attorney,. and had no 
desire to defend himself in the matter. The District 
Court then found that the defendant’s plea of guilty. 
was voluntarily, knowingly, and intelligently made, 
and that there was a factual basis to support the 
charge. The court thereupon accepted the plea of 
guilty and on January 20, 1977, sentenced the defend-: 
ant to life imprisonment. 

Immediately following sentencing Giese discussed 
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with the defendant the possibility of filing a motion 
for a new trial and the appeal process and the times 
involved. The defendant specifically refused to al- 
low Giese to file a motion for new trial or appeal, 
and signed a waiver absolving the public defender’s 
office from any responsibility in prosecuting the ap- 
peal. The waiver was filed with the court. 

On direct appeal by other counsel this court held 
that the defendant was precluded from raising the 
issues alleged as error because of a failure to file a 
motion for new trial, and affirmed the conviction 
and sentence. State v. Beans, 199 Neb. 807, 261 
N.W.2d 749 (1978). 

On December 16, 1980, the defendant filed his mo- 
tion to vacate conviction and sentence under the Ne- 
braska Post Conviction Act. On May 27, 1981, fol- 
lowing an evidentiary hearing, the District Court 
again found that the guilty plea of the defendant was 
made voluntarily, knowingly, and intelligently, and 
that there was a factual basis to support the plea. 
The court also found that the evidence was sufficient 
to establish the mental competency of the defendant 
to plead or to stand trial. The court specifically 
found that Giese advised the defendant to plead not 
guilty and objected to the entry of defendant’s guilty 
plea and that defendant refused to cooperate with 
his counsel. The court also found that Giese dis- 
cussed with the defendant possible defenses, includ- 
ing the question of premeditation, the element of in- 
tent to kill or to do bodily harm, and the possible de- 
fense of self-defense, and that the investigation 
made by counsel was adequate under the circum- 
stances of the case. The court determined that the 
defendant had failed to establish his allegations and, 
therefore, denied defendant’s motion to vacate the 
conviction and sentence. This appeal followed. 

The defendant contends that the court erred in 
finding that he was mentally competent to enter the 
plea of guilty and in finding that his guilty plea was 
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a knowing, voluntary, and intelligent choice among 
the alternative courses of action available. Defend- 
ant also contends that he was denied the effective 
assistance of counsel. That claim rests primarily 
upon the allegation that defense counsel failed to 
make sufficient investigation of the facts of the 
homicide or to interview witnesses personally, failed 
to challenge written reports, failed to secure a 
second evaluation of the mental competence of the 
defendant, and permitted the defendant to plead 
guilty without an attempt at a plea bargain. 

The question of whether or not a defendant is 
competent to stand trial or to enter a plea is one of 
fact to be determined by the trial court, and the 
means employed in resolving the question are dis- 
cretionary with the trial court. Marteney v. State, 
210 Neb. 172, 313 N.W.2d 449 (1981). 

The standard for determining the validity of a 
guilty plea is whether or not it represents a volun- 
tary and intelligent choice among the alternative 
courses of action open to the defendant. State v. 
Shepard, 208 Neb. 188, 302 N.W.2d 703 (1981). 

In the present case the same psychiatrists and 
psychologists who had earlier found the defendant to 
be incompetent to stand trial found that the defend- 
ant was competent prior to the hearing in December 
1976. There was not then or now any testimony in 
the record by any qualified witness that the defend- 
ant was not competent to plead or stand trial in De- 
cember 1976 or January 1977. The only evidence of- 
fered by the defendant at the post conviction hearing 
was the testimony of a psychologist who had exam- 
ined some of the Regional Center’s records as to the 
defendant. He testified that, in his opinion, the proce- 
dures used to determine the defendant’s mental com- 
petence, as reflected in those reports, were inade- 
quate. The psychologist had not examined the defend- 
ant and admitted that the records he had examined 
did not include all records in the Regional Center. 
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The determination of the finder of fact on the issue 
of competency will not be disturbed unless there is 
insufficient evidence to support the findings. The 
test of mental capacity to plead or stand trial is the 
same. State v. Quarrels, 211 Neb. 204, 318 N.W.2d 76 
(1982). In the present case there is ample evidence 
in the record to support the trial court’s finding that 
the defendant was mentally competent to plead and 
that his plea was voluntary. 

The defendant’s basic complaint as to the ineffec- 
tiveness of counsel is based on the ground that he did 
not conduct a prompt investigation of the circum- 
stances of the crime and did not personally inter- 
view the witnesses before the guilty plea was en- 
tered. The defendant relies upon ABA Standards for 
Criminal Justice with respect to the duty to investi- 
gate. 

The evidence shows, however, that the investiga- 
tion defense counsel had made had already per- 
suaded him that the defendant should not plead 
guilty to a first degree murder charge. The record 
establishes without any doubt that the defendant 
himself consistently insisted that he wanted to plead 
guilty to first degree murder and he would not con- 
sider other alternatives. Defense counsel attempted 
to persuade the defendant to plead not guilty and go 
to trial, or to consider a plea bargain and plead 
guilty to a lesser-included offense. As the trial court 
found in this post conviction hearing, defense coun- 
sel advised the defendant to enter his plea of not 
guilty to the first degree murder charge and ob- 
jected to the entry of the guilty plea by the defend- 
ant when it was made. Under the circumstances re- 
flected by this record, a complete and thorough in- 
vestigation by the defendant’s counsel prior to the 
entry of the defendant’s guilty plea would not have 
changed the result of the arraignment, nor would it 
have altered the advice or the course of action which 
counsel took. As the trial court found: ‘‘The Defend- 
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ant cannot now complain that the Court-appointed 
attorney permitted him to enter a plea of guilty 
when the evidence shows that the Defendant’s attor- 
ney did in fact oppose the entry of the guilty plea 
and did encourage the Defendant to enter his plea of 
not guilty.’ 

The present test of the effective assistance of 
counsel is that counsel perform at least as well as a 
lawyer with ordinary training and skill in the crim- 
inal law in his area, and that he conscientiously pro- 
tect the interests of his client. Prejudice is an es- 
sential element of a claim of ineffective assistance 
of counsel and a defendant must show that he was 
prejudiced in the defense of the case by the actions 
or inactions of his counsel. State v. Lang, 202 Neb. 
9, 272 N.W.2d 775 (1978). 

A person seeking post conviction relief has the 
burden of establishing a basis for such relief, and 
the findings of the District Court in denying relief 
will not be disturbed on appeal unless they are clear- 
ly erroneous. State v. Rust, 208 Neb. 320, 303 N.W.2d 
490 (1981). 

In the present case the evidence fails to establish a 
basis for relief and fails to establish that defendant 
was prejudiced in the defense of his case by the ac- 
tion or inaction of his counsel. The evidence reflects 
that the defendant had the effective assistance of 
counsel who consistently attempted to protect the in- 
terests of his client. Any prejudice to the defendant 
in the defense of his case came from his own actions’ 
in refusing to follow the advice of his counsel. The 
findings of the District Court are not clearly er-. 
roneous. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 
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SNYDER INDUSTRIES, INC., APPELLANT, V. WESLEY V. 
OTTO AND JOHN R. HANLON, COMMISSIONER OF LABOR 
OF THE STATE OF NEBRASKA, APPELLEES. 

321 N.W.2d 77 


Filed June 25, 1982. No. 81-667. 


1. Employment Security Law. Under the Nebraska Employment 
Security Law at Neb. Rev. Stat. § 48-628 (Reissue 1978), a dis- 
charged employee is totally disqualified for unemployment benefits 
if such employee was guilty of misconduct connected with the 
working relationship which was gross, flagrant, and willful. 

Misconduct under the Nebraska Employment Security 

Law requires a deliberate, willful, or wanton disregard of an em- 

ployer’s interest or of the standards of behavior which the em- 

ployer has a right to expect of employees. 

In order for the violation of an employment rule laid down 

by the employer to constitute misconduct under the Nebraska Em- 

ployment Security Law, such rule must be a reasonable one, which 
means that it must bear a reasonable relationship to the employ- 
er’s interest. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Johnston, Barber & Wherry, for appellant. 
No appearance for appellee Otto. 
Pamela A. Mattson, for appellee Hanlon. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The appellee Wesley V. Otto was employed by the 
appellant, Snyder Industries, Inc., from October 29, 
1973, to August 5, 1980. Otto was terminated from 
his employment on this latter date for failing to com- 
ply with a policy established by management, which 
prohibited current employees from associating with 
former employees. Otto filed a claim for unemploy- 
ment compensation benefits under the Nebraska 
Employment Security Law, Neb. Rev. Stat. §§ 48-601 
et seq. (Reissue 1978). A claims deputy allowed the 
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claim. On appeal by Snyder to the Nebraska Appeal 
Tribunal, the decision of the claims deputy was af- 
firmed. In turn, the District Court affirmed the ac- 
tion of the Nebraska Appeal Tribunal. Snyder has 
appealed. to this court, alleging generally that Otto 
was not entitled to unemployment benefits because 
his discharge arose out of a knowing, deliberate, and 
willful violation of the company’s rules. We affirm. 

According to the testimony of Harvey Schwartz, 
the personnel manager at Snyder, Otto had been em- 
ployed as credit and transportation manager. Larry 
Snyder, the president of the appellant company, tes- 
tified that Snyder Industries had established a policy 
prohibiting current employees from associating with 
ex-employees, especially those persons employed by 
competitors. This policy had been verbally com- 
municated to the different employees during staff 
meetings. Snyder testified further that numerous 
leaks of information from the business to competi- 
tors had developed in 1979, and that one of the per- 
sons to whom management believed the information 
had been leaked was a former employee with whom 
Otto had been associating. However, he did not say 
that Mr. Otto was one of the suspected leaks. 

On August 5, 1980, Mr. Snyder confronted Otto in 
the latter’s office, reminded him of the policy, and 
informed Otto that he understood that Otto had gone 
on a vacation with an ex-employee of Snyder’s who 
was now in competition with the company and with 
whom the company currently was engaged in litiga- 
tion. Otto admitted that he had in fact taken such a 
vacation, and in answering a query from Snyder to 
the effect that did he not think he should be a little 
more discriminating in the people with whom he as- 
sociated, Otto in effect told Snyder that he could not 
tell him who his friends were to be. The upshot of 
the conversation was that Otto was fired right then 
and there, and he picked up his personal things and 
left. 
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In explaining why the policy was never reduced to 
writing, Mr. Snyder said that it was a bad situation 
because the employees became very defensive when 
told that they could not bowl with an ex-employee or 
should not associate with an ex-employee who is a 
competitor. However, he repeated under examina- 
tion by the hearing examiner that he had absolutely 
no knowledge of Mr. Otto ever having leaked 
information to competitors. 

Mr. Otto also testified at the hearing before the 
Nebraska Appeal Tribunal. He admitted that he 
had knowledge of the company policy. He denied 
categorically that he had ever dispersed any com- 
pany information to the ex-employee in question. 
Otto stated he had known this particular man for 13 
years, and, as a matter of fact, it was he who had 
been instrumental in getting Otto to come to work 
for Snyder. The particular vacation that the two of 
them took together had originally been planned from 
5 years earlier, but because of an injury to one of 
Otto’s children, it was not taken until 1980. Otto tes- 
tified that one of the things he and the ex-employee 
had agreed upon following the latter’s departure 
from Snyder’s employment was that there would be 
no shoptalk between the two. Besides professing ab- 
solute loyalty to Snyder, Otto also testified that he 
did not possess a great amount of knowledge con- 
cerning the manufacturing process due to his posi- 
tion as manager of credit and transportation. 

There is no question raised on this appeal as to the 
authority of Snyder to discharge an employee. The 
only thing which we must decide is whether this can 
be done without the employee becoming eligible for 
unemployment compensation _ benefits. Section 
48-628 provides in part that an employee shall be 
totally disqualified for benefits if the employee dis- 
charged was guilty of misconduct connected with his 
work which was ‘‘gross, flagrant, and willful.’ 

The appellee Commissioner of Labor argues that 
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in order for an employee to become ineligible for 
benefits because of a violation of a work rule, the 
rule must be reasonable. Although admitting that 
this precise issue is one of first impression in this ju- 
risdiction, the commissioner bases his argument on 
the case of Bristol v. Hanlon, 210 Neb. 37, 312 N.W.2d 
694 (1981). Therein, we defined the term ‘‘miscon- 
duct’’ as requiring a ‘‘deliberate, willful, or wanton 
disregard of an employer’s interest or of the stand- 
ards of behavior which the employer has a right to 
expect of his employees ....’’ (Emphasis sup- 
plied.) Id. at 41, 312 N.W.2d at 696. 

The Wisconsin court has dealt directly with the 
rule advocated by the commissioner. In Gregory v. 
Anderson, 14 Wis. 2d 1380, 109 N.W.2d 675 (1961), the 
plaintiff was engaged in the business of servicing 
vending machines in taverns. His automobile lia- 
bility insurance had been canceled because of the 
nature of his business. However, upon instigating 
and enforcing a rule which prohibited the employees 
from drinking alcoholic beverages on or off the job, 
and which was agreed to in writing by Anderson, 
Gregory was enabled to obtain the necessary insur- 
ance. Anderson was arrested for drunken driving 
some 6 months later. However, with the approval of 
the insurance company, Anderson was given another 
chance. Anderson was fired 1 year later after his 
involvement in an accident in which he admitted 
that he had been drinking. 

In denying Anderson benefits because of miscon- 
duct, the court pointed out that the rule itself was 
probably the decisive factor in inducing the insur- 
ance company to provide coverage, and that Ander- 
son was aware of the purpose of the rule. The court 
said: ‘In order for violation of a rule laid down by 
the employer to constitute misconduct under such 
statute, such rule must be a reasonable one. When 
such rule relates to conduct of the employee during 
off-duty hours, it must bear a reasonable relation- 
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ship to the employer’s interests in order to be rea- 
sonable.’’ Id. at 137, 109 N.W.2d at 679. 

On an appeal under the Employment Security 
Law, we must consider the cause de novo on the rec- 
ord, which means that it is our duty to retry the is- 
sues of fact involved in the findings complained of 
and reach an independent conclusion thereof. Glionna 
v. Chizek, 204 Neb. 37, 281 N.W.2d 220 (1979). 

If, in fact, Snyder’s production secrets were being 
obtained by competitors, it would be more logical to 
believe that such was being accomplished by the hir- 
ing away of Snyder’s employees rather than through 
the association of current employees with former 
employees. The rule with which we are here con- 
cerned would not prevent such practices. Further- 
more, the basis for the rule involved loses all sense 
of reason when one substitutes husband and wife, or 
father and son, for the two friends involved in the re- 
lationship forbidden here. 

We do not believe that a rule which forbids all 
contact between friends and acquaintances in the in- 
terest of preventing ‘‘leaks’’ of production secrets 
simply on the basis that one or the other is no longer 
an employee of the company bears a reasonable re- 
lationship to the employer’s interest. Therefore, 
one who is discharged for violating such an unrea- 
sonable rule is not guilty of ‘‘misconduct’’ as that 
term is used in the Nebraska Employment Security 
Law. Accordingly, the judgment of the District 
Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LEO J. KELLY, 
APPELLANT. 
321 N.W.2d 80 


Filed June 25, 1982. No. 81-796. 


1. Courts: Records. The municipal courts are courts of record, and 
transcripts of their records, duly certified, are evidence of the facts 
contained therein. 


7 Such certified records may be used to prove a 

judgment of conviction. : 

: Ordinarily such a certified record imports abso- 
lute verity absent proof that the same is incorrect. 

4. Records: Prior Convictions. An authenticated record establishing 
a prior conviction of a defendant with the same name is prima 
facie sufficient to establish identity and, in the absence of any de- 
nial or contradictory evidence, is sufficient to support a finding by 
the court that the accused has been convicted prior thereto. 

5. Prior Convictions. The validity of former misdemeanor convic- 

tions cannot be collaterally attacked in a proceeding for additional 

punishment under the repeater statute on a subsequent conviction, 
for the reason that the former convictions are valid until reversed. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BLvuE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Jerry Soucie, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

The defendant-appellant, Leo J. Kelly, was 
charged with the offense of operating a motor ve- 
hicle while under the influence of alcoholic liquor, 
third offense. He was found guilty by a jury, and 
following the District Court’s determination that this 
was his third offense, Kelly was sentenced to a term 
of 1 year in an institution under the jurisdiction of 
the Nebraska Department of Correctional Services, 
ordered to pay the costs of this action, and ordered 
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not to drive a motor vehicle for 1 year from and 
after final discharge or confinement adjudged, 
whichever is later. He has appealed to this court 
challenging the validity of a prior misdemeanor con- 
viction used to enhance his penalty, on the ground 
that the record of that conviction (1) fails to disclose 
that he was present at the time the guilty plea was 
entered, (2) fails to identify the attorney who en- 
tered the plea and fails to show he was authorized to 
do so, (8) fails to disclose a factual basis for the 
plea, (4) fails to show that the guilty plea was en- 
tered voluntarily, and (5) that the evidence was not 
sufficient to sustain the trial court’s finding that he 
had twice been previously convicted of driving while 
under the influence of alcoholic liquor. 

Neb. Rev. Stat. § 39-669.07 (Reissue 1978) provides 
in part: ‘‘It shall be unlawful for any person to op- 
erate or be in the actual physical custody of any mo- 
tor vehicle while under the influence of alcoholic 
liquor .... (1) If such conviction is for a first of- 
fense, such person shall be guilty of a Class IITA 
misdemeanor ... (2) if such conviction is for a sec- 
ond offense such person shall be guilty of a Class III 
misdemeanor ... and (3) if such conviction is for a 
third offense, or subsequent offense thereafter, such 
person shall be guilty of a Class IV felony ....’’ 

The evidence admitted at the hearing consists of 
two certified copies of prior convictions of defendant 
for driving while intoxicated. The first exhibit, not 
challenged by defendant on appeal, consists of a 
third offense DWI charge on January 2, 1975. The 
record reflects that Kelly pled guilty to the charge 
and was subsequently placed on probation for a pe- 
riod of 3 years. Exhibit 2 consists of defendant’s May 
25, 1973, conviction in the Lincoln Municipal Court on 
a driving while intoxicated offense. He was 
sentenced to 30 days in jail and ordered not to drive 
any motor vehicle for a period of 6 months. 

We determine that the allegations of error raised 
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by the defendant are not meritorious. Defendant 
does not challenge the authenticity of the certified 
records admitted by the trial court; rather, his ob- 
jection raises a collateral attack upon the judgment 
rendered in the municipal court. In State v. Voight, 
206 Neb. 829, 831-32, 295 N.W.2d 112, 114 (1980), this 
court stated: ‘‘The municipal courts are courts of 
record, Neb. Rev. Stat. § 26-101 (Reissue 1979), and 
transcripts of their records, duly certified, are evi- 
dence of the facts stated therein, Neb. Rev. Stat. 
§§ 26-110, 27-902, 27-1005 (Reissue 1979). Such cer- 
tified records may be used to prove a judgment of 
conviction. See State v. Orosco, [199 Neb. 532, 260 
N.W.2d 303 (1977)]. Ordinarily, such a certified rec- 
ord imports absolute verity absent proof that the 
same is incorrect. See State v. Morford, 192 Neb. 
412, 222 N.W.2d 117 (1974).’’ See, also, State v. Mar- 
lenee, 199 Neb. 548, 259 N.W. 923 (1977), in which we 
held that an authenticated record establishing a 
prior conviction of a defendant with the same name 
is prima facie sufficient to establish identity and, in 
the absence of any denial or contradictory evidence, 
is sufficient to support a finding by the court that the 
accused has been convicted prior thereto. 

Furthermore, in State v. Voight, supra, we cited 
the rule that the validity of former misdemeanor 
convictions cannot be collaterally attacked in a pro- 
ceeding for additional punishment under the repeater 
statute on a subsequent conviction, for the reason 
that the former convictions are valid until reversed. 
Under § 39-669.07, where proof has been made of de- 
fendant’s conviction of a prior misdemeanor viola- 
tion of that statute, the defendant cannot raise a col- 
lateral attack upon that conviction. 

For these reasons we conclude that the instant ap- 
peal is frivolous and the decision of the trial court 
must be affirmed. 

AFFIRMED. 
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RICHARD LOVE, APPELLANT, V. CINDY LOVE, APPELLEE. 
321 N.W.2d 82 


Filed June 25, 1982. No. 81-864. 


Appeal from the District Court for Lancaster 
County: DonaLp E. Enpacort, Judge. Affirmed. 


Richard H. Osborne, for appellant. 


Richard D. Sievers of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellee. 


Heard before KrivosHa, C.J., BoSLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

The instant appeal involves a domestic relations 
matter. 

The court, having reviewed the record in this case 
de novo, agrees with the result reached by the trial 
court. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DAVID W. LANDERS, 
APPELLANT. 
321 N.W.2d 418 


Filed June 25, 1982. No. 81-878. 


1. Post Conviction. The history of post conviction relief in this state 
has now made it amply clear that one is not entitled to post convic- 
tion relief merely on his own bald assertions or because he believes 
that he did not enjoy a perfect trial. 

2. Post Conviction: Proof. In a post conviction relief proceeding the 
burden of proof is upon the movant to establish a basis for the re- 
lief, and where such a burden is not met a denial of that requested 
relief is required. 

3. Post Conviction: Effectiveness of Counsel: Proof. In post con- 
viction relief cases the person challenging the competency of coun- 
sel has the burden of proof to establish the counsel's incompetence. 

4. Effectiveness of Counsel: Proof. Where one maintains that coun- 
sel was inadequate, one must likewise show how or in what manner 
the alleged inadequacy prejudiced one. 
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Appeal from the District Court for Douglas County: 
DOoNaLD J. HAMILTON, Judge. Affirmed. 


David W. Landers, pro se. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KRIvosHa, C.J. 

The appellant, David W. Landers (Landers), ap- 
peals from an order entered by the District Court for 
Douglas County, Nebraska, denying Landers’ re- 
quest for post conviction relief pursuant to the provi- 
sions of Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 
1979). We affirm. 

Landers was initially charged in a three-count in- 
formation. Count I charged him with robbery, 
count II charged him with use of a firearm in the 
commission of a felony, and count III charged him 
with shooting with intent to kill, wound, or maim. 
Following a trial, the jury found him guilty of all 
three counts and the trial court sentenced him on 
count I to imprisonment for a period of not less than 
15 nor more than 50 years, on count II to imprison- 
ment for a term of not less than 3 nor more than 10 
years, the sentence to run consecutive to the sen- 
tence in count I, and on count III to a term of im- 
prisonment of not less than 15 nor more than 50 
years, said sentence to run concurrently with the 
sentence in count I. 

Landers did not file a direct appeal, but did there- 
after file a petition for post conviction relief, main- 
taining, in essence, that he had received ineffective 
assistance of counsel. In particular, he maintained 
that his counsel failed to pursue a defense of not 
guilty by reason of insanity. The trial court held 
such an evidentiary hearing in the post conviction 
action as desired by Landers and, following the evi- 
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dentiary hearing, found that Landers had failed to 
show any ineffective assistance of counsel and that 
‘the evidence at the trial and at the hearing on [the 
application for post conviction relief] clearly con- 
vinces this Court that there was no evidence avail- 
able to defense counsel or readily discoverable by 
defense counsel that would justify defending on the 
grounds of insanity, which is the primary claim of 
the defendant.’’ Accordingly, the trial court dis- 
missed the petition for post conviction relief. 

The history of post conviction relief in this state 
has now made it amply clear that one is not entitled 
to post conviction relief merely on his own bald as- 
sertions or because he believes that he did not enjoy 
a perfect trial. We have frequently held that in a 
post conviction relief proceeding the burden of proof 
is upon the movant to establish a basis for the relief, 
and where such a burden is not met a denial of that 
requested relief is required. See, State v. Holloman, 
209 Neb. 828, 311 N.W.2d 914 (1981); State v. Pankey, 
208 Neb. 377, 303 N.W.2d 305 (1981). Furthermore, 
we have frequently held in post conviction relief 
cases that the person challenging the competency of 
counsel has the burden of proof to establish the coun- 
sel’s incompetence. See State v. Kelly, 190 Neb. 41, 
205 N.W.2d 646 (1973). And, finally, we have said 
where one maintains that counsel was inadequate, 
one must likewise show how or in what manner the 
alleged inadequacy prejudiced one. See, State v. 
Colgrove, 207 Neb. 496, 299 N.W.2d 753 (1980); State 
v. Harlan, 205 Neb. 676, 289 N.W.2d 531 (1980); State 
v. Holtan, 205 Neb. 314, 287 N.W.2d 671 (1980). The 
record in this case, such as it is, fails to disclose how 
trial counsel failed to act in a reasonably competent 
manner in regard to the insanity defense. Landers 
presented no evidence in the post conviction hearing 
that any such insanity defense existed or how the 
failure to introduce such a defense at the trial on the 
merits prejudiced him. The depositions of both his 
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court-appointed counsel and a psychiatrist employed 
to examine Landers before trial, introduced at the 
post conviction hearing, amply disclose that trial 
counsel made reasonable efforts to obtain evidence 
concerning Landers’ criminal insanity but that no 
such evidence existed. 

In State v. Holtan, supra at 321, 287 N.W.2d at 676, 
we said: ‘‘[T]he defendant maintains that counsel 
was inadequate in that he did not subpoena wit- 
nesses from the state of Washington who would have 
testified as to his good character. The record, how- 
ever, fails to disclose what, if anything, the wit- 
nesses would have testified to had they been called. 
What they might have testified to at best was the de- 
fendant’s hope and wish. In the absence of evidence 
to disclose what the witnesses would have testified 
to, we are unable to establish any prejudice and 
therefore unable to establish any error.’’ Likewise, 
in State v. Kelly, supra, where the defendant 
claimed that his attorney had failed to interview and 
obtain witnesses to establish a defense based on con- 
sent, we said at 44, 205 N.W.2d at 648: ‘‘The defend- 
ant utterly failed to establish this allegation. None 
of the four witnesses identified by him as supporting 
this defense were called to testify at this hearing nor 
was their failure to be called as witnesses explained. 
There was an utter lack of corroboration of the alle- 
gation and contention that neither force nor noncon- 
sent were involved in his admitted sexual act with 
the prosecutrix.’’ 

In the instant case Landers presented no evidence 
that any psychiatrist would have testified that he 
was legally insane at the time the crime was com- 
mitted. Having therefore failed to meet his burden, 
the trial court had no other alternative but to dis- 
miss the petition. The judgment of the trial court is 
affirmed. 

AFFIRMED. 
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Truman v. Martin 


Mary E. TRUMAN, APPELLEE, V. CLAUDE JOE MARTIN, 
APPELLANT. 
321 N.W.2d 420 


Filed July 2, 1982. No. 43905. 


1. Equity: Appeal and Error. In equity actions, it is the duty of the 
Supreme Court to try the issues of fact de novo on the record and to 
reach an independent conclusion thereon without reference to the 
findings of the District Court. 

2. Contracts: Rescission. The cancellation, abandonment, or rescis- 
sion of a written:contract may not only be written but it may also 
be oral. Moreover, an implied agreement to rescind a contract 
may be given effect, and the assent of the parties to rescission may 
be shown by their acts or conduct, and the surrounding circum. 
stances. Accordingly, in determining whether a rescission took 
place, the courts look not only to the language of the parties but to 
all the circumstances. 

3. Equity: Appeal and Error. On an appeal from a judgment in 
equity, when credible evidence on material questions of fact is in 
conflict, the Supreme Court will consider the fact that the trial 
court observed the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the other. 


Appeal from the District Court for Pierce County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Thomas H. DeLay and Mueting & DeLay, for ap- 
pellant. 


Jewell, Otte, Gatz, Collins & Domina, for appellee. 


Heard before KRivosHa, C.J., and HAsTINGs, J., and 
Coapy and F' AHRNBRUCH, D. JJ., and Ronin, D.J., Re- 
tired. 


F.AHRNBRUCH, D.J. 

Plaintiff, Mary E. Truman, brought an equity ac- 
tion in the Pierce County District Court to establish 
that a joint venture and partnership existed between 
her and the defendant, Claude Joe Martin, and for 
an accounting. 

The trial court found that a joint venture and part- 
nership did exist from January 1, 1975, to February 
5, 1977, in regard to a restaurant business, and en- 
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tered judgment for the plaintiff on the accounting. 
The trial court found that there was no partnership 
or joint venture between the parties in regard to other 
businesses of the defendant. Defendant appealed. 
We affirm. 

In equity actions, it is the duty of the Supreme 
Court to try the issues of fact de novo on the record 
and to reach an independent conclusion thereon 
without reference to the findings of the District 
Court. Weiss v. Meyer, 208 Neb. 429, 303 N.W.2d 765 
(1981); Layher v. Dove, 207 Neb. 736, 301 N.W.2d 90 
(1981). 

The parties judicially admitted in the pleadings 
that effective January 1, 1975, they entered into an 
oral joint venture and partnership agreement for the 
leasing and operation of a restaurant known as 
‘‘Pete’s Truck Stop.’’ The agreement provided that 
everything was to be ‘‘split down the middle.’’ It is 
undisputed that the parties operated the restaurant 
as a joint venture and partnership until May 27, 1975, 
when the parties entered into a written agreement 
settling their ‘‘financial differences and personal ob- 
ligations.’’ Pursuant to the written settlement agree- 
ment the defendant paid to the plaintiff the sum of 
$500. 

Whether the settlement agreement on May 27, 
1975, was rescinded by the parties and the joint ven- 
ture and partnership reinstated is the first issue to 
be resolved. 

‘“‘ «The cancellation, abandonment, or rescission of 
a written contract may not only be written but it 
may also be oral. Moreover, an implied agreement 
to rescind a contract may be given effect, and the 
assent of the parties to rescission may be shown by 
their acts or conduct, and the surrounding circum- 
stances. Accordingly, in determining whether a 
rescission took place, the courts look not only to the 
language of the parties, but to all the circum- 
stances.’’’ Davco Realty Co. v. Picnic Foods, Inc., 
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198 Neb. 193, 199-200, 252 N.W.2d 142, 147 (1977), 
quoting 17A C.J.S. Contracts § 388 (1963). 

The record establishes that the parties in this case 
had a cohabital relationship beginning in March 
1974. Prior to January 1, 1975, the parties entered 
into an oral joint venture and partnership arrange- 
ment to operate ‘‘Pete’s Truck Stop.’’ Between Jan- 
uary 1, 1975, and May 27, 1975, the defendant made 
all management decisions and plaintiff supplied her 
labors in furtherance of the business in accordance 
with the oral agreement of the parties. The cohab- 
ital relationship between the parties also terminated 
on or about May 27, 1975, when plaintiff moved into 
her daughter’s home where plaintiff lived for be- 
tween 10 days and 2 weeks. 

Defendant testified that during the 10-day to 
2-week period plaintiff was living with her daughter, 
defendant visited the home only to visit the plain- 
tiff’s daughter and granddaughter. He further testi- 
fied that nothing was ever said about resuming the 
personal or business relationship between himself 
and the plaintiff. Plaintiff testified that defendant 
came to the daughter’s home and asked plaintiff to 
return the settlement money he had given her, asked 
her to return to him, and that everything would be 
the same as before in regard to their personal and 
business relationships. Plaintiff testified that she 
resumed the personal and business relationship and 
turned over to defendant $450 to $460 of the $500 set- 
tlement she had received from defendant, the bal- 
ance having been spent for groceries. Plaintiff's 
testimony was corroborated in substance by her 
eldest daughter and in part by a younger daughter, 
both of whom testified that defendant had visited 
plaintiff on numerous occasions while plaintiff was 
living in her daughter’s home and that defendant 
had urged plaintiff to return to the same relationship 
that defendant and plaintiff had prior to May 27, 
1975. The trial court by its judgment accepted 
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plaintiff’s version of the facts. ‘‘On an appeal from 
a judgment in equity, when credible evidence on ma- 
terial questions of fact is in conflict, the Supreme 
Court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other.”’ Weber v. Swenson, 207 Neb. 35, 42, 295 
N.W.2d 688, 692 (1980). 

It is undisputed that plaintiff resumed her cohab- 
ital relationship with defendant and performed the 
same labors in the restaurant that she had per- 
formed between January 1, 1975, and May 27, 1975. 
Plaintiff testified that she was to receive a salary for 
her work, that checks were issued but that the pro- 
ceeds of the paychecks were turned over to the de- 
fendant. The defendant testified that major por- 
tions of the checks were turned over to him but 
claimed that it was for board and room of plaintiff. 
Other than the fact that defendant had removed 
plaintiff’s name from the business account and from 
a note, ‘‘Pete’s Truck Stop’’ was operated in the 
same manner as it had been between January 1, 
1975, and May 27, 1975, until February 5, 1977, when 
the defendant ousted plaintiff. 

We find that the settlement agreement dated May 
27, 1975, was rescinded not only by the language of 
the parties but by their conduct and all the circum- 
stances surrounding this case, and affirm the trial 
court in finding that a joint venture and partnership 
arrangement continued from January 1, 1975, to 
February 5, 1977, between the parties in regard to 
the restaurant business. 

Subsequent to opening the restaurant business, the 
defendant also operated a bar, a tree trimming busi- 
ness, and an irrigation supply business. The trial 
court found that the plaintiff failed in her burden of 
proof to show that these three businesses were in 
partnership or a joint venture. Unless the agree- 
ment prohibits it, there is nothing inherently wrong 
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with a partner engaging, in good faith, in enterprises 
in his own behalf other than the line of trade or busi- 
ness in which the partnership is engaged. His part- 
ners are not entitled to share in the profits from such 
enterprises. See 68 C.J.S. Partnership § 106 (1950). 
There is no credible evidence that the partnership 
with plaintiff suffered on account of defendant’s 
other business activities or that the agreement be- 
tween the parties prohibited such outside activities. 
After a careful review of the record, we agree with 
the trial court that the plaintiff failed to prove that 
the bar and the tree trimming and irrigation supply 
businesses were included in the joint venture and 
partnership agreement. 

We turn to the matter of the accounting in regard 
to the restaurant. Neb. Rev. Stat. § 67-340 (Reissue 
1976) provides in substance that upon dissolution of a 
partnership, the liabilities shall rank in order of pay- 
ment as follows: (1) Payment to creditors other 
than partners; (2) Payment to partners other than 
for capital and profits; (3) Payment to partners in 
respect to capital; and (4) Payment to partners in 
respect to profits. 

The trial court set over all the assets of the part- 
nership to the defendant subject to payment of lia- 
bilities payable to creditors other than the partners. 
In requiring the defendant to pay the liabilities of 
the partnership to creditors other than the partners, 
the trial court thereby complied with the first step of 
the statute. Resolution of steps two and three de- 
pends almost entirely upon the credibility of the par- 
ties’ testimony as to the amount contributed in ei- 
ther category by each of the parties, the purpose of 
the contribution, and the source of the money. There 
is evidence from which it can be concluded that each 
of the parties contributed virtually the same amount 
in regard to combined categories two and three and 
any difference was offset by the trial court setting 
over the restaurant assets and liabilities other than 
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to partners to the defendant. There being a conflict 
on a material fact and the trial court having had the 
advantage of hearing and seeing the witnesses, we 
accept the trial court’s findings in that regard. 
Weber v. Swenson, 207 Neb. 35, 295 N.W.2d 688 
(1980). The trial court found that there was a 
‘twash”’ in categories two and three, and we so find. 
Although the trial court did not specify definite 
amounts in categories two and three, the finding of a 
‘“‘wash’”’ in those categories does not affect the ulti- 
mate amount each partner receives. 

While the records of the operation of the restau- 
rant are not as detailed as they might be, the evi- 
dence is sufficient to establish that the profits of the 
operation for the period of January 1, 1975, to Febru- 
ary 5, 1977, were $30,626.99 which should be evenly 
divided between the partners. The trial court en- 
tered judgment in favor of the plaintiff and against 
the defendant in the amount of $15,313.50 and im- 
pressed a lien on the assets of the restaurant in that 
amount. 

The trial court’s findings on both the law and the 
facts were correct in the ultimate results and its 
judgment is affirmed. 

AFFIRMED. 


FIRST Mip AMERICA INC., A CORPORATION, AND 
KIRKPATRICK-PETTIS SMITH POLIAN ING., A 
CORPORATION, APPELLANTS, V. MCI COMMUNICATIONS 
CORPORATION, A CORPORATION, APPELLEE. 


321 N.W.2d 424 
Filed July 2, 1982. No. 43957. 


1. Summary Judgment. Judgment shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together with the af- 
fidavits, if any, show there is no genuine issue as to any material 
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fact and that the moving party is entitled to a judgment as a mat- 
ter of law. 

2. Contracts. The validity of a contract, the obligations thereof, and 
the capacity of the parties thereto are to be determined by the lex 
loci contractus unless there is something in the contract which is 
prohibited by express statute or infringes upon some positive rule 
of public policy. 

3. Parol Evidence. The use of parol evidence is limited to the pur- 
pose of connecting the written memoranda and showing the party 
to be charged assented to the unsigned documents. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BLUE, Judge. Affirmed. 


Alan E. Peterson of Cline, Williams, Wright, John- 
son & Oldfather, for appellants. 


Murray Ogborn and Robert L. Bals of Nelson & 
Harding, for appellee. 


Heard before BostauGH, McCown, and CLINTON, 
JJ., and HAMILTON and Cass, D. JJ. . 


Casg, D.J. 

This action is based on an alleged oral contract en- 
tered into in New York State by two investment 
banking-brokerage firms, First Mid America Inc. 
(FMA), and Kirkpatrick-Pettis Smith Polian Inc. 
(KPSP), both based in Nebraska. FMA and KPSP 
claimed that they were due the sum of $150,000 as a 
finder’s fee for assisting the appellee, MCI Com- 
munications Corporation (MCI), in acquiring control 
over a Nebraska communications service company 
called N-Triple-C Inc. (NCCC). , 

‘MCI was a specialized common carrier operating 
a network providing voice, data facsimile, and tele- 
printer services to, among others, New York, New- 
ark, Philadelphia, Pittsburgh, Cleveland, Detroit, 
Toledo, South Bend, Chicago, and St. Louis. NCCC 
was a common carrier microwave network in the 
central United States providing communications 
services to, among others, Chicago, Des Moines, 
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Davenport, Omaha, Lincoln, Kansas City, Dallas, 
Tulsa, and Oklahoma City. 

The District Court granted MCI’s motion for sum- 
mary judgment, based on the New York statute of 
frauds. 

The parties are in agreement that the validity of a 
contract is to be determined by the lex loci con- 
tractus unless there is something in the contract 
which is prohibited by express statute or infringes 
on some positive rule of public policy. See Jorgen- 
sen v. Crandell, 134 Neb. 33, 277 N.W. 785 (1938). 
Finding no such prohibition, we examine this case 
on the basis of the New York statute of frauds. 

The New York statute of frauds, 23A N.Y. Gen. 
Oblig. Law § 5-701 (McKinney 1978), provides in 
pertinent part: ‘‘a. Every agreement, promise or 
undertaking is void, unless it or some note or memo- 
randum thereof be in writing, and subscribed by the 
party to be charged therewith, or by his lawful 
agent, if such agreement, promise or undertaking: 
...10. Is a contract to pay compensation for serv- 
ices rendered in negotiating a loan, or in negotiating 
the purchase, sale, exchange, renting or leasing of 
any real estate or interest therein, or of a business 
opportunity, business, its good will, inventory, fix- 
tures or an interest therein, including a majority of 
the voting stock interest in a corporation and in- 
cluding the creating of a partnership interest. ‘Ne- 
gotiating’ includes procuring an introduction to a 
party to the transaction or assisting in the negoti- 
ation or consummation of the transaction. This pro- 
vision shall apply to a contract implied in fact or in 
law to pay reasonable compensation but shall not 
apply to a contract to pay compensation to an auc-: 
tioneer, an attorney at law, or a duly licensed real 
estate broker or real estate salesman.’’ 

The evidence, as disclosed by the depositions and 
affidavits offered in connection with the motion for 
summary judgment, is insufficient as a matter of 
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law to satisfy the requirements of the New York 
statute of frauds. 

Appellants argue that if several documents pre- 
pared by MCI are considered together, aided by pa- 
rol evidence from appellants, the requirements of 
the New York statute of frauds are satisfied. We 
think not. 

The sufficiency of a memorandum to satisfy the 
statute of frauds has been interpreted many times in 
the New York courts. In Ginsberg Machine Co. v. J. 
é& H. Label Processing Corp., 341 F.2d 825 (2nd Cir. 
1965), the court, in an interpretation of what type of 
note or memorandum was sufficient to satisfy the 
statute, stated that it must, on its face and without 
the addition of parol evidence, contain the essential 
terms of the agreement. The court described the 
agreement in that case as vague, indefinite, and in- 
complete, and that the void was too great as to the 
omissions. 

The appellants here cite a group of cases which 
they argue support their claim that the require- 
ment that all material and essential terms must be 
set out in writing be relaxed. In each of the cited 
cases, the defendant had acknowledged in writing 
that the plaintiff had in fact performed the obliga- 
tion, and each is distinguishable from the factual 
situation here. Because performance was acknowl- 
edged in the cases cited, it is understandable the 
rule would be relaxed requiring that all material 
and essential terms be set out in writing and ac- 
knowledged by the party to be charged. There is no 
acknowledgment of performance in the present 
case. 

In Crabtree v. Elizabeth Arden Sales Corp., 305 
N.Y. 48, 110 N.EH.2d 551 (1953), the court held the re- 
quirement of a writing could be satisfied by a collec- 
tion of written memoranda which must contain all the 
essential terms of the oral agreement. One of these 
writings must be signed by the party to be charged. 
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The Crabtree case further stated the use of parol 
evidence is limited to the purpose of connecting the 
written memoranda and showing the party to be 
charged had assented to the unsigned documents. 
Here the parol evidence is being used to set out the 
essential terms of the oral agreement, which we be- 
lieve to be contrary to the holdings in the Crabtree 
case. 

The appellants rely strongly on the more recent 
case of Seidman v. Dean Witter & Co., 70 A.D.2d 845, 
418 N.Y.S.2d 6 (1979). We note in that case the fol- 
lowing language at 845, 418 N.Y.S.2d at 7-8: ‘‘We 
find, however, that there are writings, one of which 
is subscribed by defendant, which, when taken to- 
gether, encompass the material terms of the agree- 
ment and are sufficient to satisfy the statute,’’ citing 
the Crabtree case as authority. 

In our examination of the written documents, we 
fail to find that the writings satisfied the require- 
ment that the documents, when taken together, shall 
encompass the material terms of the agreement. 
Rather, the material terms of the agreement here 
are supplied by the parol evidence and are therefore 
insufficient to satisfy the requirements of the statute 
of frauds. Judgment shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show there is no 
genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter 
of law. Neb. Rev. Stat. § 25-1332 (Reissue 1979). 

Where, as here, no genuine material issue of fact 
exists and MCT is entitled to judgment as a matter of 
law, the judgment granting summary judgment to 
the appellee in the District Court was correct. See 
Mueller v. Shacklett, 156 Neb. 881, 58 N.W.2d 344 
(1953). The judgment is affirmed. 

AFFIRMED. 
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PATRICIA ARNESON, APPELLANT, V. CEDAR COUNTY, 
NEBRASKA, APPELLEE. 
321 N.W.2d 427 


Filed July 2, 1982. No. 43976. 


1. Taxation: Appeal and Error. An appeal from a county board 
of equalization is heard as in equity and is tried de novo in this 
court. 

The presumption that a board of equalization has 
faithfully performed its official duties disappears when there is 
competent evidence on appeal to the contrary, and from that point 
on the reasonableness of the valuation fixed by the board of 
equalization becomes one of fact based upon evidence, unaided by 
presumption. 

3. Taxation: Valuation: Proof. The burden of proof is upon a tax- 
payer to establish his contention that the value of his property has 
not been fairly and proportionately equalized with all other property, 
resulting in a discriminatory, unjust, and unfair assessment. 


Appeal from the District Court for Cedar County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 


Kenneth M. Olds of Olds, Swarts and Ensz, for ap- 
pellant. 


Mark Behm, Cedar County Attorney, for appellee. 


Heard before KrRivosua, C.J., and Hastinecs, J., and 
CoapDy and FAHRNBRUCH, D. JJ., and Ronin, D.J., Re- 
tired. 


Coapy, D.J. 

This appeal involves a dispute over the valuation 
for tax purposes of 80 acres of farmland in Cedar 
County, Nebraska, owned by the appellant, Patricia 
Ewing Arneson. In 1978 the county board of equaliza- 
tion raised the assessed value of her land, herein- 
after referred to as the north eighty, from $7,125 to 
$11,190, after having changed its classification from 
dryland to irrigated land. 

The plaintiff appealed that decision to the District 
Court for Cedar County, where the original decision 
was affirmed. The plaintiff has appealed to this 
court. We affirm the District Court. 
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Appellant’s north eighty lies directly north and ad- 

joins the eighty owned by her mother, hereinafter 
referred to as the south eighty. Both tracts are 
farmed by the same tenant and are managed by ap- 
pellant’s father, David Ewing, doing business as 
Midwest Land Company, and hereinafter referred to 
as manager. There is an irrigation well on the south 
eighty and the tenant did apply some water on the 
north eighty in 1978 with the permission of all con- 
cerned. A water winch system is owned by the ten- 
ant. 
Both tracts suffer a two-pole electric highline 
which appears to run across the middle of the tracts 
and which prevents the use of a center pivot irriga- 
tion system. The water winch system sprinkles 90 
rows at a time but destroys at least three rows at 
each location. Pictures of the north eighty indicate 
that the ground is too rolling for economical flood or 
gated pipe irrigation. There was expert opinion evi- 
dence indicating that a water winch system is an in- 
ferior watering system. 

The county board of equalization relied upon the 
guidelines for irrigated land in the state manual sup- 
plied to the county assessor, and did consider soil 
conditions and types on the farm. There is a whiff 
of evidence that production records are inherent in 
the guidelines. Aerial photos and ASCS records 
were considered. 

The manager testified for the appellant that the 
1978 market value of the north eighty was $22,040 
(approximately $275 an acre). The appellee did not 
choose to produce any comparable sales at trial in 
the District Court or to introduce any opinions indi- 
cating actual value. The evidence, on the one hand, 
and the lack of evidence, on the other, does cause us 
to pause. But, after searching the whole record and 
the briefs, we must point out that the appellant is not 
arguing that her land has been valued in excess of 
its actual value, and there is no evidence reflecting 
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such excess upon which we could rely. 

Almost all of the appellant’s argument, as well as 
evidence, is negative, and she appears to rely main- 
ly upon the dissent in Otradovsky v. Board of Equal- 
ization, 206 Neb. 559, 294 N.W.2d 334 (1980), and upon 
the decision in Gradoville v. Board of Equalization, 
207 Neb. 615, 301 N.W.2d 62 (1981). See, also, Hast- 
ings Building Co. v. Board of Equalization, 190 Neb. 
63, 206 N.W.2d 338 (1973). We will repeat some of 
the black letter law set forth in those cases. 

An appeal from a county board of equalization is 
heard as in equity and is tried de novo in this court. 
The presumption that a board of equalization has 
faithfully performed its official duties disappears 
when there is competent evidence on appeal to the 
contrary, and from that point on the reasonableness 
of the valuation fixed by the board of equalization 
becomes one of fact based upon evidence, unaided 
by presumption, with the burden of showing such 
value to be unreasonable resting upon the appellant 
on appeal from the action of the board. See Grado- 
ville v. Board of Equalization, supra. 

Upon consideration of the evidence, we would 
agree that the negative evidence in this case does 
erase the above-mentioned presumption. With that 
concession, appellant interprets her citation of a 
number of cases as authority for this court to over- 
rule the county board and District Court: Weller v. 
Valley County, 141 Neb. 69, 2 N.W.2d 606 (1942); 
Swanson v. Board of Equalization, 142 Neb. 506, 6 
N.W.2d 777 (1942); Leech, Inc. v. Board of Equaliza- 
tion, 176 Neb. 841, 127 N.W.2d 917 (1964); Richards v. 
Board of Equalization, 178 Neb. 587, 134 N.W.2d 56 
(1965); Boss Hotels Co. v. County of Hall, 183 Neb. 
19, 157 N.W.2d 868 (1968); Chudomelka v. Board of 
Equalization, 187 Neb. 542, 192 N.W.2d 403 (1971); 
Hastings Building Co. v. Board of Equalization, su- 
pra; and Gradoville v. Board of Equalization, supra. 
After studying those cases, the reader will recognize 
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that in each and every case there was evidence in 
the record upon which the court, de novo, could de- 
termine the actual value of the specific property 
being taxed. We repeated in Hastings Building Co. 
v. Board of Equalization, supra at 71, 206 N.W.2d at 
348, that ‘“‘ ‘The burden of proof is upon a taxpayer to 
establish his contention that the value of his prop- 
erty has not been fairly and proportionately equalized 
with all other property, resulting in a discrimina- 
tory, unjust, and unfair assessment.’ ’”’ 
AFFIRMED. 

FAHRNBRUCH, D.J., dissenting. 

I respectfully dissent. This is a case of ‘‘omitted 
irrigation’’ being placed on the land by the county 
assessor and then assessed. The type of “‘irriga- 
tion’’ assessed does not add one cent to the value of 
the land. 


LEROY WEYANT & SONS, INC., APPELLEE AND CROSS- 
APPELLANT, V. HOWARD R. HARVEY, DOING BUSINESS AS 
ORANGE BOWL, APPELLANT AND CROSS-APPELLEE. 
LERoyY WEYANT & SONS, INC., APPELLEE AND CROSS- 
‘APPELLANT, V. CLASSIC LANES OF GERING, INC., 
APPELLANT AND CROSS-APPELLEE. 

321 N.W.2d 429 


Filed July 2, 1982. Nos. 44171, 44172. 


1. Contracts: Damages. Damages are recoverable for losses caused 
by breach of contract only to the extent that the evidence affords a 
sufficient basis of ascertaining their amount in money with reason- 


able certainty. 
2. Damages: Proof. The plaintiff has the burden to prove the 
amount of damages with as much certainty as the case permits. 


Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hippe, Judge. Reversed and 
remanded for a new trial. 
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Raymond, Olsen, Coll & Ediger, P.C., for appel- 
lants. 


Harris & Lippstreu, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

These cases, which were consolidated for trial in 
the District Court and for briefing and argument in 
this court, were suits on contracts involving adver- 
tising in bowling establishments. The plaintiff, 
LeRoy Weyant & Sons, Inc., contracts with bowling 
alleys to furnish equipment and supplies in return 
for the right to sell advertising displays at the alley. 

Case No. 44171 was an action against Howard R. 
Harvey, doing business as the Orange Bowl. One 
contract provided the plaintiff would furnish a 
‘“‘Maxie Display Unit’ to the defendant in return for 
the plaintiff’s right to sell advertising for a 6-year 
period. The contract was dated May 23, 1978, but no 
advertising was to be sold until August 1979. 

A second contract provided the plaintiff would fur- 
nish a ‘‘Promo Bowling Promotional Display Unit’’ 
to the defendant and pay the defendant 10 percent of 
the advertising sold the first year. In return the de- 
fendant agreed to install the unit and display the ad- 
vertising furnished by the plaintiff for a period of 3 
years. 

A third contract provided the plaintiff would fur- 
nish transparent plastic score projector sheets to the 
defendant, which the defendant agreed to use for a 
period of 3 years. 

The plaintiff also agreed to pay the defendant’s 
dues to the National Bowling Proprietors Associ- 
ation and furnish ‘‘money envelopes and captain 
sheets.”’ 

In June or July of 1979 the defendant refused to 
permit the plaintiff to proceed under the contracts, 


VOL. 212 JANUARY TERM, 1982 67 


LeRoy Weyant & Sons, Inc. v. Harvey and Classic Lanes 


claiming that the plaintiff had breached the con- 
tracts. The plaintiff then commenced an action to 
recover its damages for the alleged breach of con- 
tract. 

Case No. 44172 involves a set of similar contracts 
with Classic Lanes of Gering, Inc. When the defend- 
ant in that case refused to proceed with the con- 
tracts, the plaintiff commenced an action for breach 
of contract against Classic Lanes. 

The evidence was in conflict and presented ques- 
tions of credibility for the trier of fact. The trial 
court found generally for the plaintiff and against 
both defendants. The plaintiff recovered a judg- 
ment in the amount of $21,224.40 against the defend- 
ant Harvey, and a judgment in the amount of 
$19,666.40 against Classic Lanes. Both defendants 
have appealed. The plaintiff has cross-appealed. 

As we view the record, the principal issue on ap- 
peal relates to the amount of darnages awarded to 
the plaintiff. LeRoy James Weyant, Jr., the owner 
of the plaintiff, testified in detail as to how he com- 
puted the damages. He testified as to the revenue 
from advertising sold, costs and expenses paid, and 
expenses which would be saved since the contracts 
would not be performed. His testimony, however, 
omitted an important item of cost or expense to the 
plaintiff. 

Weyant testified that the advertising was sold by 
independent contractors. Richard R. Dawes, an in- 
dependent contractor and sales representative for 
the plaintiff, testified that he was paid a percentage 
of the sales. The record does not disclose the 
amount of the commission which was paid to the 
sales representative by the plaintiff. It is obvious 
that this would be an important item of expense 
which would be saved if the contracts were not per- 
formed. 

Damages are recoverable for losses caused by 
breach of contract only to the extent that the evi- 
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dence affords a sufficient basis of ascertaining their 
amount in money with reasonable certainty. PRide- 
nour v. Kuker, 185 Neb. 321, 175 N.W.2d 287 (1970). 

The plaintiff has the burden to prove the amount 
of damages with as much certainty as the case per- 
mits. Tyler v. Olson Bros. Mfg. Co., Inc., 201 Neb. 
79, 266 N.W.2d 216 (1978). Here an important ele- 
ment in the computation of lost profits was omitted 
from the evidence. 

In the Ridenour case we concluded that the evi- 
dence in two of the cases established the right of the 
plaintiffs to recover damages, but would not sustain 
the verdicts for the amount of damages awarded. In 
those cases the judgments were reversed and the 
causes remanded for a new trial on the issue of dam- 
ages only. 

We conclude that the judgments should be re- 
versed and the causes remanded for a new trial on 
the issue of damages. It is unnecessary to consider 
the issues raised by the cross-appeal. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

CAPORALE, J., dissenting. 

I dissent. The majority acknowledges that the 
burden is upon the plaintiff to prove its damages 
with as much certainty as the case permits; ac- 
knowledges plaintiff simply failed to adduce any evi- 
dence on an element required to compute those dam- 
ages, namely, one of its cost items; and then, having 
enlightened plaintiff as to the requirements for prov- 
ing its measure of recovery, blithely remands the 
cases for new trial on the damages issue. 

The case which the majority cites in order to justi- 
fy forsaking its proper role as adjudicator, and in- 
stead joining forces with plaintiff's counsel, Ride- 
nour v. Kuker, 185 Neb. 321, 175 N.W.2d 287 (1970), 
supports no such action. The causes in Ridenour 
were remanded for a new trial on the issue of dam- 
ages not because plaintiff had failed to prove a nec- 
essary element of the damage computation but, 
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rather, because the jury went beyond the limits set 
by the evidence before it. 

Suhr v. City of Scribner, 202 Neb. 364, 275 N.W.2d 
596 (1979), appeal after remand 207 Neb. 24, 295 
N.W.2d 302 (1980), is particularly instructive. There- 
in, plaintiff failed to adduce evidence from which the 
jury could determine the damages caused by his 
wrongful eviction and failed to adduce evidence as 
to the net rental value of the storage facilities which’ 
he was required to move. This court ruled the issue 
of damages on those matters should have been re- 
moved from the jury, and then remanded with direc- 
tions to enter judgment in the amount of $10 as nomi- 
nal damages, together with costs, as a consequence 
of the wrongful eviction. It did not, having in- 
structed plaintiff how to prove damages, then re- 
mand for a new trial on that issue. 

Thus, if the cases at hand had been tried to a jury, 
Suhr tells us we would have reversed and dismissed 
because of a failure of proof on the issue of dam- 
ages. There is no rational basis for applying a dif- 
ferent rule here merely because the trial was to a 
judge. A lack of evidence is a lack of evidence, re- 
gardless of who the trier of fact may be. 

We have held that in a breach of contract case the 
plaintiff must not only show his right of recovery, he 
must also prove the elements and facts which com- 
pose the measure of his recovery. Midlands 
Transp. Co. v. Apple Lines, Inc., 188 Neb. 435, 197 
N.W.2d 646 (1972). Almost, but not quite, proving 
the measure of recovery should be treated no differ- 
ently than almost, but not quite, proving the right to 
recover. See Coco v. Austin Co., post p. 95, 321 
N.W.2d 448 (1982), dismissing a workmen’s com- 
pensation case because of failure of proof on the is- 
sue of causation. The majority opinion in the in- 
stant cases does violence both to the Midlands rule 
and to the concept of an impartial judiciary. 

Admittedly, the majority’s action in the present 
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case is not without precedent. For example, in Bass 
v. Boetel & Co., 191 Neb. 733, 217 N.W.2d 804 (1974), 
this court, Clinton, J., dissenting, reversed and re- 
manded for a new trial because there was insuffi- 
cient evidence to support the jury’s award of dam- 
ages and because the jury had not been instructed 
with regard thereto. On the other hand, in Dana F. 
Cole & Co. v. Byerly, 211 Neb. 903, 320 N.W.2d 916 
(1982), a failure of proof as to damages resulted in a 
judgment being rendered against the plaintiff in that 
regard, and not in a new trial being ordered on that 
issue. 

It appears our holdings in this regard have not 
been consistent; accordingly, the bar may be for- 
given if it is confused as to exactly what its responsi- 
bilities are in proving damages and what the conse- 
quences of failing to prove them may be. 

I would remove that confusion by reversing and 
dismissing these cases. — 

CLINTON and WuiTE, JJ., join in this dissent. 


HAVELOCK BANK OF LINCOLN, APPELLANT, V. DUANE L. 
BARGEN, APPELLEE. 
321 N.W.2d 432 


Filed July 2, 1982. Wo. 44196. 


1. Contracts. A written executory contract may be modified by the 
parties thereto at any time after its execution and before a breach 
has occurred, without any new consideration, and the terms of a 
written executory contract may be changed by a subsequent parol 
agreement before a breach thereof. 

The modification of a contract which substantially changes 
the liability of the parties ordinarily requires mutual assent to be 
effective. 

3. Jury Instructions. Jury instructions are to be read as a whole, and 
if they fairly submit the case they are not erroneous. A trial court 
is not required to give a requested instruction which unduly em- 
phasizes a part of the evidence in the case. 

4. Appeal and Error. In a law action it is not within the province of 
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the Supreme Court to weigh or resolve conflicts in the evidence. 
The credibility of witnesses and the weight to be given their testi- 
mony are for the trier of fact. 

5. Verdicts: Appeal and Error. A verdict by a jury based upon con- 
flicting evidence will not be set aside on appeal unless it is clearly 
wrong. 

Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Edward F. Carter, Jr., and Barney, Carter & 
Johnson, P.C., for appellant. 


Stephen J. Ahl of Barlow, Johnson, DeMars & 
Flodman, for appellee. 


Heard before KRIVosHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is an action by the plaintiff bank to enforce a 
personal guaranty agreement executed by the de- 
fendant in connection with credit extended to a cor- 
poration. The jury returned a verdict for the plain- 
tiff bank in the amount of $2,816.90. The bank has 
appealed. 

The defendant, Duane L. Bargen, was the vice 
president and a director of Air Structures, Inc., and 
the owner of approximately 18 percent of its stock. 
The corporation manufactured blower assemblies 
for inflatable domes. In February 1978 the corpora- 
tion had determined that operations would require 
$20,000 short-term and $80,000 long-term financing. 
The defendant and John Farrar, the president of the 
corporation, met with Gordon V. Kuhn, the president 
and chief executive officer of the plaintiff bank, to 
discuss the financing. The testimony of defendant 
and Farrar was that the financing discussed was a 
total loan package of $100,000, that the personal 
guaranties would be based on that total, composed 
of $80,000 long-term and $20,000 short-term debt, and 
that each stockholder of the corporation was to be 
liable for guaranteeing the fraction of the total 
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$100,000 which corresponded to his stock interest. 
Kuhn’s testimony was that the only direct credit ne- 
gotiated was the $20,000 short-term borrowing plus 
consideration .of additional credit at a later time. 
Kuhn advised the corporate officers that the bank 
would require a security interest in various assets of 
the corporation as collateral, as well as personal 
guaranties from principals of the corporation. He 
denied that the personal guaranties were based upon 
a total loan package of $100,000. 

Personal guaranties were prepared by the bank 
and sent out to the principal stockholders of the cor- 
poration for signature. There were apparently 
seven individual guaranties sent out by the bank 
totaling $100,500. Each guaranty provided that, in 
consideration of credit given to the corporation, 
prompt payment up to the stated amount in the in- 
strument was guaranteed on any and all notes, re- 
newals, and other indebtedness of the corporation. 
The amount of each individual guaranty was in ap- 
proximately the same percentage of $100,000 as the 
stock ownership of the individual in the corporation. 
By April 27, 1978, the bank had received five indi- 
vidual guaranties totaling $73,500. The defendant’s 
guaranty in the sum of $18,000 was one of the five. 
Two guaranties, one for $7,000 and one apparently 
for $20,000, were never returned to the bank. 

On May 1, 1978, Air Structures, Inc., executed a 
$20,000 note to the bank and a financing statement 
and security agreement giving the bank a security 
interest in certain equipment, inventory, and ac- 
counts receivable of the corporation. The bank de- 
livered the $20,000 to the corporation on the same 
date. 

The corporate officers testified that Kuhn _in- 
formed them shortly thereafter that the bank would 
not advance the entire $100,000 and requested the 
corporation to establish who would be responsible 
for the outstanding $20,000 loan. Later in May 1978 
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the corporation held a meeting regarding the $20,000 
loan and adopted a verbal resolution setting out the 
stock ownership of each shareholder and the per- 
centage of debt responsibility of each. On June 6, 
1978, a letter was sent to Kuhn at the bank. The let- 
ter stated: ‘‘Please consider this as an update to 
the Investor Guarantees earlier written. It has been 
adopted as a corporate resolution to have each of the 
investors, by vercentage of ownership, be respon- 
sible for their share of the Havelock short term debt. 

‘It is then understood the individuals listed below 
shall be responsible as indicated: ....’’ Then fol- 
lowed the names of stockholders, each showing the 
number of shares of stock owned and the percentage 
of ownership, rounded to the nearest percentage 
point. The individual percentages totaled 100 per- 
cent. The defendant was listed as the owner of 1,300 
of the 6,950 shares, and his percentage was rounded 
to 19 percent. The responsibility of each share- 
holder was to include principal and interest. 

On June 7, 1978, Kuhn replied on behalf of the 
bank, acknowledging receipt of the letter of June 6, 
and stated that in the event of default ‘‘we under- 
stand that the individuals will assume their propor- 
tionate share of any loss ... that the bank might in- 
cur.’’ Kuhn testified that he acknowledged receipt 
of the letter of June 6 and gave his approval of the 
distribution. 

On September 1, 1978, the $20,000 note was re- 
newed until December 11, 1978, and on that date was 
again renewed to June 9, 1979. On December 30, 
1978, the two smaller stockholders listed in the letter 
of June 6, 1978, paid $2,160 to the bank, which was 
their percentage of responsibility outlined in the 
June 6, 1978, letter. They were released by the bank 
from their liabilities on the $20,000 loan guaranties. 

In a letter dated January 11, 1979, Kuhn advised 
the president of the corporation that the two smaller 
stockholders had been released from their guaran- 
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ties and that when the other guarantors paid their 
guaranteed portion of the corporate debt they would 
relieve themselves of any further obligation on their 
guaranties. In the same letter the bank declared 
the loan in default and demanded payment in full. 
Kuhn also wrote to the 20 percent stockholder who 
had never executed any guaranty and advised him 
that payment of his proportionate liability in accord- 
ance with the June 6, 1978, letter would release him 
from liability to the bank. 

The parties stipulated that the principal amount 
due and owing on the $20,000 note is $12,669.17 plus 
interest, which at time of trial was $2,394.49. Air 
Structures, Inc., is insolvent and unable to make any 
further payment on the note. 

The bank brought this action against the defendant 
Bargen on his individual guaranty of April 27, 1978, 
seeking to collect the full amount of the corporate 
indebtedness. The case was tried before a jury. The 
jury found that the defendant’s guaranty became a 
guaranty based upon the proportionate stock owner- 
ship of each stockholder and returned its verdict for 
the plaintiff in the amount of $2,369.13 plus $447.77 in- 
terest, for a total of $2,816.90. The plaintiff has ap- 
pealed. 

The jury was instructed that if it found for the 
plaintiff and found that the guaranty of the defend- 
ant applied to the full obligation of Air Structures, 
Inc., it was to enter judgment of $12,669.17 prin- 
cipal and $2,394.49 interest, for a total of $15,063.66. 
The jury was also instructed that the burden was 
upon the defendant to prove by a preponderance of 
the evidence that the purported guaranty was modi- 
fied after its execution. The jury was likewise in- 
structed that if it found by a preponderance of the 
evidence that the defendant’s guaranty was enforce- 
able but was modified and became a guaranty upon 
the proportionate stock ownership of each stock- 
holder, its verdict would be for the plaintiff in the 
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amount of $2,369.13 plus $447.77 interest, for a total 
of $2,816.90. Counsel had no objection to these in- 
structions and, by agreement and stipulation of 
counsel, forms of verdict were submitted accord- 
ingly, together with a third form of verdict finding in 
favor of the defendant. 

The plaintiff bank contends that the defendant’s 
$18,000 guaranty was absolute, that the bank did not 
have the requisite intent to modify the agreement, 
and that there was no consideration for any modifi- 
cation. The bank also contends that the court erred 
in failing to sustain its motion to withdraw the issue 
of modification from the jury and in failing to in- 
struct the jury in accordance with the bank’s con- 
tentions. 

A written executory contract may be modified by 
the parties thereto at any time after its execution 
and before a breach has occurred, without any new 
consideration; and the terms of a written executory 
contract may be changed by a subsequent parol 
agreement before a breach thereof. W. Wright, Inc. 
v. Korshoj Corp., 197 Neb. 692, 250 N.W.2d 894 (1977). 

The modification of a contract which substantially 
changes the liability of the parties ordinarily re- 
quires mutual assent to be effective. Westbrook v. 
Masonic Manor, 185 Neb. 660, 178 N.W.2d 280 (1970). 

In the case at bar no breach of the guaranty or 
loan agreement had occurred at the time of modifi- 
cation except for the bank’s announcement that it 
would not advance any long-term credit in the fu- 
ture, which resulted in defendant’s demands for a 
revision of the agreement. The evidence is more 
than sufficient for the jury to have found that the 
bank’s letter of June 7, 1978, expressed an assent to 
the modification proposal made on behalf of the indi- 
vidual guarantors and stockholders. The evidence 
also indicated that the bank’s assent to the modifica- 
tion or new agreement or agreements was estab- 
lished by its conduct in accepting payments from 
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two individual stockholders for their shares of the 
$20,000 guaranty and releasing them from liability in 
accordance with the terms of the modification. 

The bank contends that the court erred in failing 
to instruct the jury that the defendant’s guaranty 
was. an absolute personal guaranty for all sums not 
exceeding $18,000 without regard to the existence of 
guaranties of other persons and without regard to 
other forms of security. The trial court found that 
the bank’s requested instruction tended to take the 
issue of modification from the jury, and therefore in- 
structed the jury that if it found that the guaranty of 
the defendant applied to the full indebtedness of Air 
Structures, Inc., it should enter judgment for the 
plaintiff for the specified full amount. The court 
also instructed the jury that if it found that the de- 
fendant’s guaranty was modified and became a guar- 
anty upon the proportionate stock ownership of each 
stockholder, its verdict would be for the plaintiff in a 
specified proportionate amount. Neither instruction 
was objected to and both were tacitly approved by 
counsel. The instruction as to modification cor- 
rectly stated the law and properly submitted the is- 
sue of modification to the jury. Jury instructions 
are to be read as a whole, and if they fairly submit 
the case they are not erroneous. A trial court is not 
required to give a requested instruction which un- 
duly emphasizes a part of the evidence in the case. 
First Mid America, Inc. v. Palmer, 197 Neb. 224, 248 
N.W.2d 30 (1976). 

In the instant case there was substantial evidence 
to indicate that the parties either made a new and 
changed agreement with respect to the guaranty or 
modified the earlier agreement. The issue was a 
factual one and the jury’s verdict indicates that it 
accepted the defendant’s version of the facts. In de- 
termining the sufficiency of the evidence to sustain a 
verdict, the evidence must be considered most fa- 
vorably to the successful party, every controverted 
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fact must be resolved in his favor, and he is entitled 
to the benefit of any inferences reasonably deducible 
from it. Lockhart v. Continental Cheese, Inc., 203 
Neb. 331, 278 N.W.2d 604 (1979). 

The case before us is a law action tried to a jury. 
The verdict of the jury turned upon a determination 
of the factual issues based on conflicting evidence. 
The instructions covered the issues and fairly sub- 
mitted the case to the jury. In a law action it is not 
within the province of the Supreme Court to weigh or 
resolve conflicts in the evidence. The credibility of 
witnesses and the weight to be given their testimony 
are for the trier of fact. A verdict by a jury based 
upon conflicting evidence will not be set aside unless 
it is clearly wrong. Trout v. Olson Bros. Mfg. Co., 
209 Neb. 477, 308 N.W.2d 522 (1981). 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 

CLINTON, J., concurring. 

I do not believe it is correct to refer to the contract 
between the bank and the guarantors as executory. 
The loan had been made. Only the guaranty was 
executory. It seems to me the evidence supports a 
novation, i.e., the bank accepted new obligations in 
place of the old, and the jury verdict is supported by 
the evidence. See 66 C.J.S. Novation § 1 c. (1950). 

CAPORALE, J., joins in this concurrence. 


ALAN J. BENDER ET AL., APPELLEES, V. JULIA JAMES, 
APPELLANT, STONES, INC., A NEBRASKA CORPORATION, 
ET AL,, APPELLEES. 

321 N.W.2d 436 


Filed July 2, 1982. No. 44228. 


1. Summary Judgment. On a motion for summary judgment, the 
question which must be decided is whether or not there is a genuine 
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issue as to any material fact, and not how that issue is to be de- 
cided. 

2. Landlords and Tenants: Estoppel. A tenant cannot, while occu- 
pying the premises, deny his landlord’s title. 

3. Landlords and Tenants: Adverse Possession. If possession of real 
estate is entered upon by one as a tenant under an agreement with 
the owner, the occupant cannot assert ownership by adverse pos- 
session until he first surrenders possession, or the tenant, by some 
unequivocal act, notifies the landlord that he no longer holds under 
the agreement made. 

4. Landlords and Tenants: Acquiescence. The establishment of a real 
estate boundary line by acquiescence involves more than a mere 
establishment of a line by one party and the taking of possession by 
such party. It involves the idea that the landlord, with knowledge 
of the line so established and the possession taken, assents thereto, 
and this may be shown by conduct, by words, or even by the silence 
of the landlord. However, there must be something in the record to 
show that the party charged with acquiescence consented to the act 
of the other in establishing the line and assuming possession. 

Acquiescence involves the idea of notice or knowl- 

edge of conditions, and the evidence must disclose that, with such 

notice and knowledge, the one charged with acquiescence did 

something that indicated an assent to such conditions and an 

acquiescence therein. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 


Stephen C. Hansen of Luckey, Sipple & Hansen, 
for appellant. 


Robert J. Bothe of Tessendorf, Milbourn, Fehrin- 
ger & Bothe, P.C., for appellees Bender. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HAstTINGS, J. 

Plaintiffs brought this action in the District Court 
seeking to quiet title to a strip of farmland included 
within their record ownership, but which the defend- 
ant Julia James claimed by adverse possession. 
From an order granting plaintiff’s motion for sum- 
mary judgment and granting the relief requested in 
the petition, the defendant has appealed. We af- 
firm. 
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The plaintiffs, Alan J., Larry J., and Richard J. 
Bender, are the record title owners of the south half 
of the southeast quarter and the west half of the 
northwest quarter of the southeast quarter, all in 
Section 20, Township 19 North, Range 3 West of the 
6th P.M., Platte County, Nebraska. They acquired ti- 
tle in March of 1979 by warranty deed from Ruth 
Bearberg, a single person and now deceased. Ruth 
was a daughter and legal heir of John James, de- 
ceased. The defendant Julia James, a widow, is the 
record titleholder of the east half of the northwest 
quarter of the southeast quarter and the northeast 
quarter of the southeast quarter, also in Section 20, 
Township. 19 North, Range 3 West of the 6th P.M., 
Platte County, Nebraska. In other words, the north- 
ern boundary of the plaintiffs’ land and the southern 
boundary of the defendant’s land form the same 
line. Julia’s husband was Harold James, a son and 
legal heir of John James and, of course, a brother of 
Ruth Bearberg. Harold died in August of 1971. The 
defendant Stones, Inc., was the tenant of both Ruth 
Bearberg and Julia James between 1971 and 1979, 
has no interest in this litigation, and will not be re- 
ferred to again. Therefore, when we speak of the 
defendant, we are referring to Julia James. 

On a motion for summary judgment, the question 
which must be decided is whether or not there is a 
genuine issue as to any material fact, and not how 
that issue is to be decided. Hanelik v. Paustian, 211 
Neb. 322, 318 N.W.2d 712 (1982). 

The record made upon which the motion for sum- 
mary judgment was granted consists of an abstract 
of title; tax receipts showing that the parties, or 
their predecessors in title, had been paying the real 
estate taxes on the property as their ownership ap- 
peared of record; a plat of a survey; the pleadings; 
and the deposition of Julia James. 

As suggested earlier, John James had been the 
owner of the entire southeast quarter, the property 
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with which we are here concerned. He died on April 
16, 1936, and by his will left his property to his vari- 
ous children, including Ruth Bearberg and Harold 
James. These children executed various deeds be- 
tween and among themselves, rearranging title to 
the various parcels of land, so that the title to the 
two tracts which are the subject of this litigation be- 
came vested as described above. 

According to the testimony of Mrs. James, in 1933 
she and her husband Harold moved onto the farm 
owned by the father, John James, and farmed the 
entire quarter section as tenants of John. After 
John’s death, as she testified, Harold continued to 
farm the quarter section, but now as owner of a por- 
tion of it and as the tenant of his sister Ruth as to the 
balance. This arrangement continued, apparently, 
until Harold’s death in 1971. 

It was Mrs. James’ testimony that her husband 
farmed his sister Ruth’s land on a typical sharecrop 
rental basis. She did not know if Ruth ever went 
over the crops with her husband Harold, but insisted 
that she never made any complaints. Mrs. James 
also said that the crop rows on the land that be- 
longed to Ruth Bearberg were always planted north 
and south, and that on their own land, east and west. 
The record does not disclose whether or not that 
same practice had been followed when Harold 
James farmed the entire quarter section as a tenant 
of his father. However, it seems apparent that it is 
the line formed by this change in direction of crop 
rows that the defendant insists forms the boundary 
between her land and that of the plaintiffs. This 
means that the defendant is claiming 3.1 acres con- 
sisting of a strip of land ranging in width from 63 
feet to 75 feet along the extreme northern edge of the 
plaintiffs’ land as it is described of record. 

The only evidence of any notice to Ruth Bearberg 
of a hostile claim against her property by her brother 
Harold was furnished by the defendant’s testimony. 
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She stated that her sister-in-law Ruth used to come 
out to the farm from Chicago once a year, but in 
‘“‘the last few years she didn’t come out.’’ Ruth was 
never told that there was a problem with the prop- 
erty line because Harold and Julia James always 
thought that the now disputed strip belonged to 
them. However, Mrs. James did admit that Ruth 
was supposed to have owned 100 acres and she and 
her husband Harold 60 acres, and that the crops 
were always split on that basis. According to Mrs. 
James’ testimony, her husband and his sister Ruth 
always got along very well, ‘‘she was always satis- 
fied, never a complaint,’’ and she always accepted 
whatever Harold said. As she stated, her husband 
would divide the crops according to the percentages 
by means of his computed estimates, would sell his 
sister Ruth’s share, and send her a check for the 
proceeds. 

The defendant’s claim is based both on adverse 
possession and acquiescence on the part of plaintiffs’ 
predecessor in title, Ruth Bearberg. Her first con- 
tention can be disposed of rather summarily. As 
stated in Carson v. Broady, 56 Neb. 648, 651, 77 N.W. 
80, 81 (1898): ‘‘It is an ancient and well settled rule 
of law that a tenant cannot, while occupying the 
premises, deny his landlord’s title.’’ More recently, 
we have said that if possession of real estate is en- 
tered upon by one as a tenant under an agreement 
with the owner, the occupant cannot assert owner- 
ship by adverse possession until he first surrenders 
possession, or the tenant, by some unequivocal act, 
notifies the landlord that he no longer holds under 
the agreement made. Jackson v. Hichenberger, 189 
Neb. 777, 205 N.W.2d 349 (1973). Defendant’s claim 
of adverse possession is without merit. 

There is no genuine issue of fact relating to Harold 
James’ possession under a lease agreement. The 
question then becomes one of whether or not the run- 
ning of the crop rows in different directions was an | 
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unequivocal act on the part of Harold sufficient to 
constitute notice to his landlord Ruth that he was no 
longer holding the disputed strip under the lease 
agreement. The record does not disclose when this 
method of planting was commenced. If it was first 
established while Harold was a tenant of his father, 
that fact is completely immaterial. In order to 
amount to notice as to Ruth, the record must dis- 
close that at some time after she became the owner 
this method of planting was commenced, and, there- 
fore, she was made aware of an adverse claim on 
the part of her brother. The plaintiffs’ evidence es- 
tablishes undisputed record title in themselves, and 
therefore a prima facie showing for summary judg- 
ment has been established. The defendant has 
raised as an affirmative defense the claim of ad- 
verse possession. The defendant has failed to offer 
competent evidence that there is a genuine issue as 
to that fact. Hanzlik v. Paustian, 211 Neb. 322, 318 
N.W.2d 712 (1982). Defendant’s claim of adverse 
possession is without merit. 

Regarding the defendant’s claim based upon ac- 
quiescence, that doctrine involves more than a mere 
establishment of a line by one party, and the taking 
of possession by him. ‘“‘ ‘It involves the idea that the 
other [landlord], with knowledge of the line so estab- 
lished and the possession taken, assents thereto, and 
this may be shown by his conduct, by his words, or 
even by his silence. There must, however, be some- 
thing in the record to show that the party, charged 
with acquiescence, consented to the act of the other 
in establishing the line and assuming possession. 
Acquiescence means a consent to the conditions, and 
involves knowledge of the conditions.... Acqui- 
escence involves the idea of notice or knowledge of 
conditions, and the evidence must disclose that with 
such notice and knowledge he did something that in- 
dicated an assent to such conditions and an acquies- 
cence therein.’ ’’ (Emphasis supplied.) Hakanson 
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v. Manders, 158 Neb. 392, 397, 63 N.W.2d 436, 439 
(1954). Undisputed evidence that Ruth Bearberg 
was never told that there was a problem with the 
property line, that she owned a full 100 acres and 
was paid rental on that basis, and that she always 
got along with her brother and always accepted 
whatever Harold said hardly demonstrates notice of 
the establishment of a boundary line prejudicial to 
her interests, and an acquiescence thereto. 

The judgment of the District Court in granting 
summary judgment was correct and is affirmed. 

AFFIRMED. 


UNION PaciFIC LAND RESOURCES CORPORATION, A 
CORPORATION, APPELLANT, V. PARK TOWNE, LTD., A 
CORPORATION, ET AL., APPELLEES. 

321 N.W.2d 440 


Filed July 2, 1982. No. 44265. 


1. Deeds. Generally, upon the execution, delivery, and acceptance of 
an unambiguous deed, such being the final acts of the parties ex- 
pressing the terms of their agreement with reference to the subject 
matter, all prior negotiations and agreements are deemed merged 
therein, in the absence of a preponderance of evidence clear and 
convincing in character establishing some recognized exception 
such as fraud or mistake of fact, and the deed will be held to truly 
express the intentions of the parties. 

2. Vendor and Vendee: Damages. Where there is a delay in deliv- 
ering possession to the vendee and the vendee has not elected to 
rescind, the vendee may be entitled to an abatement of the pur- 
chase price for damages resulting from the failure of the vendor to 
deliver possession in accordance with the contract. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed and re- 
manded. 


Gordon M. Ryan of Ryan, Seidler & Langdon, for 
appellant. 
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Robert G. Decker, for appellees. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, Hastincs, and CAPORALE, JJ. 


BoOsLAuGu, J. 

The plaintiff, Union Pacific Land Resources Cor- 
poration, appeals from the order of the District 
Court dismissing its petition at the close of the plain- 
tiff’s evidence. The action was brought to recover 
the balance of the purchase price due the plaintiff 
for an irregular tract of land in Kansas City, Kan- 
sas, sold to the defendant Park Towne, Ltd. The 
plaintiff also sued the defendant Joe A. Pace upon a 
check signed by Pace and delivered to the plaintiff 
as a part of the transaction. 

The plaintiff and the defendant Park Towne, Ltd., 
entered into a contract for the sale of the property 
on November 30, 1972. On December 29, 1972, the 
plaintiff's representative, Alfred Simonsen, and the 
defendant Pace and his counsel met in Kansas City, 
Missouri, to close the sale. Pace was the president 
of Park Towne, Ltd. 

Simonsen delivered to Pace a special warranty 
deed describing the property, and received in ex- 
change from Pace a check for $389,141.59, the 
amount of the agreed purchase price in full. The 
check was signed ‘‘Joe A. Pace’’ and, on its face, 
appeared to be a personal check of Pace. Plaintiff 
deposited the check through normal banking chan- 
nels, but on January 9, 1973, the check was returned 
to the plaintiff unpaid, with a notation from the bank 
stating ‘Insufficient Funds’’ and ‘‘Funds not avail- 
able for disbursement.”’ 

On March 28, 1973, the plaintiff’s counsel, Byron 
Strattan, met with defendant Pace and his counsel 
again in Kansas City, Missouri, in an effort to collect 
the amount due the plaintiff. Strattan testified that 
defendant Pace initially stated there was a problem 
with the legal description of the property, but after a 
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40- or 45-minute discussion Pace agreed there “‘ ‘is 
no title problem at this time and there is no de- 
scription problem and that that problem no longer 
exists.’’’ Strattan thereupon again demanded the 
purchase price. Pace then ‘raised the subject that 
we are required to build them a road.’’ The defend- 
ants’ amended answers allege an oral agreement 
with the city of Kansas City, Kansas, by the plaintiff 
to pave a portion of 65th Street abutting adjoining 
property owned by Park Towne, Ltd. The defend- 
ants also allege an oral agreement that Park Towne, 
Ltd., was required to pay only $350,000 of the pur- 
chase price until it was notified that the paving was 
complete. 

Strattan testified no such agreement was entered 
into at the March 28, 1973; meeting. There was 
some discussion about paving at that meeting, but 
the plaintiff's position throughout was that if there 
was an agreement to pave, it had nothing to do with 
the sale of the property. Strattan testified Pace said 
that he did not have enough money to pay the entire 
purchase price, but that he had $350,000 available at 
that time. Strattan accepted the $350,000, but told 
Pace that the remainder of the purchase price must 
be paid within 4 to 6 weeks. Pace continued to ar- 
gue that payment of the balance due was contingent 
upon the 65th Street paving. Strattan again stated 
that the paving had nothing to do with the sale of the 
property, and the balance of the purchase price 
would have to be paid within a reasonable time or 
the plaintiff would sue. 

The record shows the special warranty deed de- 
livered to Pace on December 29, 1972, was recorded 
on January 12, 1973. A quitclaim deed from Upland 
Industries Corporation to the plaintiff, covering a 
small portion of the property conveyed to the de- 
fendants by the special warranty deed, was recorded 
the same day, shortly before the warranty deed. The 
record further shows that a mortgage from Park 
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Towne, Ltd., to the Ozark National Life Insurance 
was recorded on March 21, 1973. Park Towne, Ltd., 
conveyed the property to Carlsberg Mobile Home 
Properties by a warranty deed dated October 24, 
1972, which was recorded on March 23, 1973. 

The record also shows that the plaintiff had leased 
the property to a farmer for the year 1973, and had 
received $1,200 rental for that year. However, an 
engineer employed by the plaintiff, who was en- 
gaged in paving 65th Street abutting the adjoining 
property, testified that from 1973 to 1980 a mobile 
home park was in operation on the property for a 
majority of the time. It is undisputed that Park 
Towne, Ltd., purchased the property for use as a 
mobile home park. 

At the close of the plaintiff's evidence, the trial 
court dismissed the petition as to both defendants. 
As to the defendant Park Towne, Ltd., the trial court 
found ‘‘the special warranty deed did not convey or 
attempt to convey to the defendant, Park Towne, the 
total of the real estate set forth in [the contract], 
and that it was necessary for the defendant to secure 
from the plaintiff ... the quitclaim deed to part of 
the real estate covered by Exhibit 5, since the 
special warranty deed did not cover the entire—the 
real estate—the total real estate in the transaction.’’ 
The trial court also found that the contract for sale 
contained ‘‘other terms and conditions ... other 
than the delivery of the special warranty deed,’ and 
that ‘‘plaintiff has failed to prove by a preponder- 
ance of competent evidence that the plaintiff has ful- 
filled, completed and complied with all the terms 
and conditions of the negotiations and contract be- 
tween the parties.’’ Finally, the court found that the 
farm lease on the property prevented the plaintiff 
from delivering possession of the property on De- 
cember 29, 1972. 

As to the defendant Pace, the trial court found 
that, by virtue of the coded account numbers on the 
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check, ‘“‘The Court knows from the hearings on the 
two previous hearings [sic] herein referred to that 
the check was in fact written on the corporate ac- 
count of Park Towne, Ltd.’”’ 

In determining whether motions to dismiss, made 
at the close of the plaintiff's evidence, should be 
sustained, the evidence must be viewed in the light 
most favorable to the plaintiff. All conflicts must be 
resolved in favor of the plaintiff, and the plaintiff is 
entitled to the benefit of all reasonable inferences 
that may be deduced from the evidence. 

As to the defendant Park Towne, Ltd., the evi- 
dence shows the defendant accepted a deed to the 
property on December 29, 1972, which deed it re- 
tained and recorded on January 12, 1973. The evi- 
dence further shows the defendant mortgaged the 
property and conveyed it to a third party on March 
23, 1973. The description in the deed to the defend- 
ant conformed to the description contained in the 
contract between the parties and was the description 
used by the defendant to mortgage and convey the 
property to third parties. 

On December 29, 1972, when the defendant Park 
Towne, Ltd., accepted the deed to the property from 
the plaintiff, its president Pace delivered a check in 
full payment of the purchase price to the plaintiff. 
This is strong evidence that there were no ‘‘side 
agreements”’ between the parties in regard to the 
sale of the property. 

In Hoke v. Welsh, 162 Neb. 831, 834-35, 77 N.W.2d 
659, 661 (1956), we said: ‘‘ ‘[uJpon the execution, 
delivery, and acceptance of an unambiguous deed, 
such being the final acts of the parties expressing 
the terms of their agreement with reference to the 
subject matter, all prior negotiations and agree- 
ments are deemed merged therein, in the absence 
of a preponderance of evidence clear and convincing 
in character establishing some recognized exception 
such as fraud or mistake of fact, and the deed will 
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be held to truly express the intentions of the par- 
ties.’’’ See, also, Beren Corp. v. Spader, 198 Neb. 
677, 255 N.W.2d 247 (1977); City of Papillion v. 
Schram, 204 Neb. 110, 281 N.W.2d 528 (1979). The 
law is the same in both Kansas, the site of the prop- 
erty, and Missouri, the place where the deed was de- 
livered and the check accepted. ‘‘([T]he presump- 
tion is that all oral understandings and agreements 
leading up to the execution of a deed are merged in 
the deed... . [A]mbiguity in a conveyance does not 
appear until application of pertinent rules of inter- 
pretation to the face of the instrument leaves it gen- 
uinely uncertain which of two or more meanings is 
the proper meaning.” Siegel v. Hackler, Adminis- 
trator, 181 Kan. 316, 319, 310 P.2d 914, 917 (1957); 
Griffith v. Byers Construction Co., 212 Kan. 65, 510 
P.2d 198 (1973); S. G. Payne & Company v. Nowak, 
465 S.W.2d 17 (Mo. App. 1971). 

Here the plaintiff executed and delivered an un- 
ambiguous deed, which the defendants accepted and 
recorded, giving a check for the full amount in ex- 
change and later mortgaging and conveying the 
property. Although the trial court relied in part 
upon the quitclaim deed from Upland Industries as 
demonstrating that the plaintiff could not convey all 
of the land described in the deed delivered on De- 
cember 29, 1972, it should be noted that the quitclaim 
deed was dated December 15, 1972, nearly 2 weeks 
before the closing. Simonsen, the plaintiff's repre- 
sentative at the closing, testified that he did not re- 
call any objection made to the deed or the legal de- 
scription. At the March 28 meeting, the parties 
agreed that there was no title problem. At this 
time Park Towne, Ltd., had already recorded the 
deed and exercised ownership over the property. By 
the time of the suit, Park Towne, Ltd., was not justi- 
fied in relying upon any title problem in refusing to 
pay the remainder of the purchase price. The evi- 
dence establishes as a matter of law that the defend- 
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ants’ claims in regard to errors in description were 
sham defenses. 

After delivery and acceptance of the deed, the real 
estate contract was merged into the deed. ‘‘ ‘It has 
been held that articles of agreement for the convey- 
ance of land are in their nature executory and the 
acceptance of a deed in pursuance thereof is to be 
deemed prima facie an execution of the contract and 
the agreement thereby becomes void and of no fur- 
ther effect.’ ’’ Webb v. Graham, 212 Kan. 364, 366, 
510 P.2d 1195, 1197 (1973). In Griffith v. Byers Con- 
struction Co., supra at 69, 510 P.2d at 202 (1973), the 
Kansas Supreme Court held: ‘‘[W]hen express 
covenants are placed in a deed additional covenants 
can not be implied from facts or circumstances sur- 
rounding the execution and delivery of the deed.... 
{T]he tendency of modern decisions is not to imply 
covenants which might and ought to have been ex- 
pressed by the parties if intended.’”’ In S. G. Payne 
é& Company v. Nowak, supra at 19, the court stated: 
“TW]jhen the deeds were executed and delivered, 
they were accepted as performance of the executory 
contract of sale. All prior commitments were 
merged into the deeds unless, by express contract, 
certain matters were held open to be completed at a 
later time.’’ Although the contract here contained 
certain conditions in addition to delivery of the war- 
ranty deed, the deed itself was not made subject to 
any of those conditions. Furthermore, the evidence 
does not show the parties ‘‘held open’’ any other 
matters ‘‘by express contract’’ ‘‘to be completed at 
a later time.’’ The plaintiff's evidence shows de- 
livery and acceptance of the deed, and no further 
agreements with respect to the real estate. The 
contract was merged into the deed and the plaintiff 
was entitled to a finding by the trial court that the 
contract for sale had been executed by delivery and 
acceptance of the deed. 

The trial court found that the farm lease on the 
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property prevented the plaintiff from delivering pos- 
session on December 27, 1972. The plaintiff’s coun- 
sel freely admitted that the defendants were entitled 
to credit for any damages resulting from a delay in 
obtaining possession. ‘‘ ‘Where the vendor is unable 
to convey the property which he has agreed to 
convey because of a defect in the quality or quantity 
of the estate which he possesses and the vendee has 
entered into the contract without knowledge or no- 
tice of the deficiency or defect in the vendor’s title, 
he may ordinarily have specific performance of the 
contract as to whatever interest the vendor has with 
such abatement of the purchase price as shall be 
proportionate to the diminution in value of the sub- 
ject matter, to be determined by the court from 
competent evidence adduced....’’’ Smith v. Horn- 
kohl, 166 Neb. 702, 708, 90 N.W.2d 347, 352 (1958). In 
Hoke v. Welsh, 162 Neb. 831, 837, 77 N.W.2d 659, 663 
(1956), the court noted: ‘‘The defendants, upon dis- 
covery of the shortage in the land conveyed, sought 
to rescind and tendered back the purchase price. 
The remedy ordinarily is to grant the purchaser an 
abatement of the purchase price in case of a defi- 
ciency in quantity.’’ Accord, Ray v. Wooster, 270 
S.W.2d 743 (Mo. 1954). 

In the present case, Park Towne, Ltd., did not 
seek to rescind or tender back the deed, but simply 
refused to pay the $39,141.59 balance of the purchase 
price. There was no evidence from which the trial 
court could have found that the defendants were en- 
titled to abatement of the purchase price in that par- 
ticular amount. By granting the defendants’ mo- 
tions, the trial court in effect awarded an abatement 
in that amount. 

There is no support in the record for the trial 
court’s finding that the presence of Park Towne’s 
coded account number on the check for $389,141.59, 
signed ‘‘Joe A. Pace,’’ established that the defend- 
ant Pace was not personally liable on the check. In 
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the remarks which accompanied the court’s an- 
nouncement of its decision, the court stated: ‘‘The 
Court is required to take judicial notice of commer- 
cial practices. It is not uncommon practice on 
transactions such as this for an account to be opened 
and for checks to be used that are not the formal 
printed checks of a corporation. The Court knows 
from the hearings on the two previous hearings [sic] 
herein referred to that the check was in fact written 
on the corporate account of Park Towne, Ltd.’’ 

The plaintiff was entitled to have all the allega- 
tions of its petition which were supported by the evi- 
dence taken as proved. In the present state of the 
record, the plaintiff was entitled to a finding that the 
check was the personal obligation of Pace. See Neb. 
U.C.C. §§ 3-413(2), 3-802(1)(b), 3-403(2) (Reissue 
1980). There is nothing in the record to support a 
finding that the magnetically coded numbers on the 
check identified it as drawn on the defendant Park 
Towne’s account. 

The rulings on the motions of the defendants were 
erroneous. The judgment of the District Court is re- 
versed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


RosE MARIE REIFSCHNEIDER, APPELLANT, V. NEBRASKA 
METHODIST HOSPITAL, A CORPORATION, APPELLEE. 
321 N.W.2d 445 


Filed July 2, 1982. No. 44304. 


1. Summary Judgment. Summary judgment is a proper remedy if 
the pleadings and evidence received at the hearing on the motion 
show there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. 

2. Specific Performance. A party seeking specific performance must 
show his right to the relief sought, including proof that he is ready, 
able, and willing to perform his obligations under the contract. 

3. Contracts: Specific Performance. The right to specific perform- 
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ance may be lost by abandonment of the contract and by conduct 
inconsistent with the right to relief. 

4. Contracts. An abandonment of a contract may be effected by acts 
of one of the parties thereto, which are inconsistent with its exist- 
ence, and acquiesced in by the other party. 

5. Contracts: Specific Performance. Where the wronged party has 
elected to abandon a settlement agreement, he cannot thereafter 
maintain a suit for specific performance of it. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Cynthia G. Irmer of Matthews, Cannon & Ried- 
mann, for appellant. 


Gerald P. Laughlin and Jonathan R. Breuning of 
Baird, Holm, McEachen, Pedersen & Hamann, for 
appellee. 


Heard before KRIivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


BOSLAUGH, J. 

The plaintiff, Rose Marie Reifschneider, appeals 
from an order of the trial court granting the defend- 
ant’s motion for summary judgment and dismissing 
the plaintiff’s petition. 

The plaintiff filed this action in contract against 
the defendant, Nebraska Methodist Hospital, alleg- 
ing that on April 4, 1977, the plaintiff entered the de- 
fendant’s hospital as an emergency patient, suffer- 
ing from convulsions and faintness. The amended 
petition alleged that the plaintiff was placed on a 
rolling stretcher by employees of the defendant and 
left unattended, whereupon she fell from the cart 
and suffered severe injuries to her face and jaw. It 
further alleged that the plaintiff and her father, 
acting as her agent, made an oral agreement with 
the defendant’s managing officer that the defendant 
would pay all of the plaintiff’s expenses associated 
with her injuries in exchange for the plaintiff’s re- 
fraining from suing the defendant for damages. 

The amended petition further alleged that the de- 
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fendant performed its part of the agreement until 
July 1978, when it orally repudiated the alleged 
agreement. The plaintiff then commenced this ac- 
tion, demanding specific performance of the settle- 
ment agreement. On May 1, 1980, the plaintiff 
brought a separate action in tort against the de- 
fendant and others, seeking damages because of the 
injuries suffered in the fall. 

The defendant’s amended answer alleged the fil- 
ing of the damage action as a defense to the specific 
performance suit. In its motion for summary judg- 
ment, the defendant argued that by filing the dam- 
age action the plaintiff abandoned the settlement 
agreement and caused a failure of consideration on 
her part, since the only consideration for the settle- 
ment agreement consisted of her refraining from 
suing the defendant in tort for damages. The peti- 
tion filed in the damage action was made a part of 
the motion for summary judgment. The trial court 
sustained the motion for summary judgment, find- 
ing as a matter of law that the plaintiff had aban- 
doned the settlement agreement by filing the dam- 
age action. The plaintiff’s motion for new trial was 
overruled and this appeal followed. We affirm. 

Summary judgment is a proper remedy ‘‘if the 
pleadings, depositions, and admissions on file, to- 
gether with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter 
of law.’’ Neb. Rev. Stat. § 25-1332 (Reissue 1979); 
Manzer v. Pentico, 209 Neb. 364, 307 N.W.2d 812 
(1981). 

In the present case the plaintiff's petition sought 
specific performance of the alleged settlement 
agreement. ‘A party seeking specific performance 
must show his right to the relief sought, including 
proof that he is ready, able, and willing to perform 
his obligations under the contract....The right to 
specific performance may be lost by abandonment 
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of the contract and by conduct inconsistent with the 
right to relief.”” James J. Parks Co. v. Lakin, 206 
Neb. 184, 188, 292 N.W.2d 21, 24 (1980). Thus, if the 
pleadings and evidence received at the hearing on 
the motion for summary judgment demonstrate that 
the plaintiff was not in a position to perform her ob- 
ligation under the settlement agreement, the trial 
court was correct in granting the defendant’s motion 
for summary judgment. 

If the plaintiff abandoned the settlement agree- 
ment, she lost any right to specific performance. 
James J. Parks Co., supra. ‘‘ ‘An abandonment of a 
contract may be effected by acts of one of the par- 
ties thereto, which are inconsistent with its exist- 
ence and acquiesced in by the other party.’’’ Nel- 
son v. Cross, 152 Neb. 197, 203, 40 N.W.2d 663, 666 
(1950). ‘‘ ‘The abandonment of a contract is a mat- 
ter of intention to be ascertained from the facts and 
circumstances surrounding the transaction from 
which the abandonment is claimed to have resulted. 
An abandonment of a contract need not be express 
but may be inferred from the conduct of the parties 
and the attendant circumstances.’ ’’ Davco Realty 
Co. v. Picnic Foods, Inc., 198 Neb. 1938, 199, 252 
N.W.2d 142, 147 (1977). 

The plaintiff argues that abandonment of a con- 
tract is a question of fact and it was error for the 
trial court to decide that issue as a matter of law. 
However, the only evidence presented at the hearing 
on the motion for summary judgment consisted of 
certified copies of two of the petitions in the tort ac- 
tion. As noted in Bafico v. Southern Pacific, 244 Or. 
341, 345, 417 P.2d 392, 394 (1966), ‘‘plaintiff’s right to 
sue the defendant upon the alleged [settlement] 
agreement ... is available only upon the precedent 
condition that he refrain from maintaining an action 
against the defendant upon the claimed tort liability. 
Such restraint provided the sole consideration for 
the claimed promise to pay and when plaintiff no 
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longer withheld action on the claimed tort liability, 
the consideration failed and the alleged covenant be- 
came anullity. When he instituted the tort action he 
effectively abandoned the compromise agreement.”’ 
Levy v. Massachusetts Accident Co., 124 N.J. Eq. 
420, 431, 2 A.2d 341, 347 (1938), states: ‘‘Obviously 
the contract cannot, at one and the same time, be 
both in force and not in force. The wronged party 
has the right to choose which it shall be, but he also 
has the corresponding duty of making such choice 
.... Where the wronged party has elected to termi- 
nate the contract, he cannot subsequently maintain 
a suit for specific performance thereof.’’ (Empha- 
sis in original.) As to the matter of the plaintiff’s 
intent to abandon the contract, ‘‘we must judge the 
intent of the parties by what they did and said, 
rather than by some secret, undisclosed intention 
they may have had ....’’ Brown v. Hughes, 251 
Iowa 444, 449, 99 N.W.2d 305, 308 (1959). 

The pleadings and exhibits presented to the trial 
court on the motion for summary judgment demon- 
strated that the plaintiff had abandoned the settle- 
ment agreement and caused a failure of consid- 
eration for it by filing the damage action. The rec- 
ord sustains the trial court’s finding of abandon- 
ment as a matter of law, and the summary judg- 
ment in favor of the defendant. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


THOMAS J. Coco, APPELLANT, V. AUSTIN COMPANY AND 
GENERAL ACCIDENT GROUP, APPELLEES. 
321 N.W.2d 448 


Filed July 2, 1982. No. 81-568. 


1. Workmen’s Compensation: Proof. Under the Nebraska work- 
men’s compensation law, the claimant seeking compensation has 
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the burden of proving by a preponderance of the evidence that an 
injury received arising out of and in the course of his employment 
was the proximate cause of the disability for which benefits are 
sought. 

2. Workmen’s Compensation: Expert Witnesses. The cause of an in- 
jury or disability not objective in character requires proof by ex- 
pert testimony or other appropriate scientific means. 

3. Workmen’s Compensation. The following provision of Neb. Rev. 
Stat. § 48-120 (Reissue 1978), ‘‘Whenever the court deems it neces- 
sary, in order to assist it in resolving any issue of medica] fact or 
opinion, it shall cause the employee to be examined by a physician 
or physicians selected by the court and obtain from such physician 
or physicians a report upon the condition or matter which is the 
subject of inquiry. The court may charge the cost of such ex- 
amination to the carrier,’’ confers a discretionary power upon the 
Workmen’s Compensation Court which is to be exercised when 
medical questions arise relevant to the matters to which § 48-120 
relates. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Daniel K. Powers, for appellant. 


Theodore J. Stouffer of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellees. 


Heard before KRivosHaé, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

This is an appeal from the Nebraska Workmen’s 
Compensation Court which, on rehearing, denied the 
plaintiff’s claim for permanent disability alleged to 
have arisen from an injury suffered on October 5, 
1978, while the plaintiff was employed as a carpenter 
by the defendant Austin. The plaintiff on appeal to 
this court makes the following assignments of error: 
(1) The Workmen’s Compensation Court erred in re- 
quiring the plaintiff to present medical evidence to 
show a causal connection between an admitted com- 
pensable injury and an obvious disability that re- 
sulted therefrom. (2) The court erred in dismissing 
plaintiff’s petition, and should have instead required 


VOL. 212 JANUARY TERM, 1982 97 


Coco v. Austin Co. 


the plaintiff to submit to a medical examination at 
the employer’s expense. We affirm the judgment of 
the Workmen’s Compensation Court. 

After hearing before the one-judge Workmen’s 
Compensation Court the plaintiff received an award 
for temporary total disability for 2%: weeks at $155 
per week and the sum of $14.61 per week for 297'1 
weeks for permanent partial disability. together 
with medical expense. On rehearing, the three- 
judge court denied the claim for disability and 
dismissed the claimant’s petition. Paragraph IV of 
the judgment of dismissal was as follows: ‘‘The is- 
sue herein is whether there is a causal connection 
between the plaintiff’s present alleged disability and 
his accident and injury of October 5, 1978. The 
plaintiff testified that he is presently unable to work 
as a carpenter. The plaintiff further testified that 
after his release to return to work in November, 
1978, he subsequently worked for Simpson Company 
and suffered pain in the same area of his back while 
lifting a miter box. 

“The plaintiff offered no medical evidence to show 
a causal connection between his alleged disability 
and his alleged accident and injury of October 5, 
1978. Due to the nature of plaintiff’s alleged injury, 
such medical evidence is required. See McCann v. 
Holy Sepulchre Cemetery Assn., 205 Neb. 444, 288 
N.W.2d 45 and Mack v. Dale Electronics, Inc., 209 
Neb. 367. The plaintiff has failed to maintain his 
burden of proof and his petition must therefore be 
dismissed.’’ 

The plaintiff testified that on October 5, 1978, he in- 
jured his back while working for Austin when he 
lifted a heavy plywood form used for forming con- 
crete. Although he finished work that day, he was 
unable to work for a time thereafter. After physical 
therapy and treatment from a chiropractic physi- 
cian and others, he was released to return to work in 
November. Thereafter he worked for two different 
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employers for periods of about 5 weeks. In each 
case the employment was terminated because the 
work was finished. While employed by Simpson, he 
lifted a miter box and again suffered a similar back 
pain. He did a little work thereafter from time to 
time. He testified that the pain of the original in- 
jury had never left him, that he was unable to lift 
anything, and that without being able to lift he could 
not function as a carpenter. He further testified he 
had no other skills, having been a carpenter for a pe- 
riod of 35 years. He offered ‘no medical testimony. 

In McCann v. Holy Sepulchre Cemetery Assn., 205 
Neb. 444, 288 N.W.2d 45 (1980), we said: ‘‘Under the 
Nebraska Workmen’s Compensation Law, the claim- 
ant seeking compensation has the burden of proof to 
establish by a preponderance of the evidence that an 
injury received arising out of and in the course of his 
employment was the proximate cause of the dis- 
ability for which benefits are sought... . The cause 
of an injury or disability not objective in character 
requires proof by expert testimony or other appro- 
priate scientific means.’’ (Syllabi of the court.) 
See, also, Mack v. Dale Electronics, Inc., 209 Neb. 
367, 307 N.W.2d 814 (1981). 

The plaintiff argues that if the Workmen’s Com- 
pensation Court deemed medical evidence neces- 
sary, it should have had the plaintiff examined by a 
physician and received the reports of the physician 
on the issue. He relies upon the following provision 
of Neb. Rev. Stat. § 48-120 (Reissue 1978): ‘‘When- 
ever the court deems it necessary, in order to assist 
it in resolving any issue of medical fact or opinion, it 
shall cause the employee to be examined by a phy- 
sician or physicians selected by the court and obtain 
from such physician or physicians a report upon the 
condition or matter which is the subject of inquiry. 
The court may charge the cost of such examination 
to the carrier.’’ He cites no case authority support- 
ing his interpretation of the purpose of § 48-120. 
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The burden of proof in a workmen’s compensation 
proceeding is upon the claimant. McCann v. Holy 
Sepulchre Cemetery Assn., supra. The plaintiff 
cites no authority which supports a construction of 
the above provision making it the duty of the court 
to supply an absence of proof. Its literal language 
applies only to the resolution of issues of medical 
fact or opinion. Furthermore, from the context of 
the entire statute in which the above provision ap- 
pears, it is clear that it is intended to apply only in 
cases where liability has been established and there 
arise medical issues concerning such things as re- 
fusal of medical treatment or the necessity or suffi- 
ciency of medical treatment. 

We hold that the above provision of § 48-120 grants 
to the court a discretionary power to be exercised in 
the circumstances to which the general subject mat- 
ter of § 48-120 pertains. 


The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BRUCE GLASENAPP, 
APPELLANT. 
321 N.W.2d 450 


Filed July 2, 1982. No. 81-685. 


1. Post Conviction. An evidentiary hearing in a post conviction pro- 
ceeding is not required where the files and records in the case show 
that the prisoner is entitled to no relief. 

2. . Relief under the Post Conviction Act is limited to cases in 
which there was a denial or infringement of the rights of the 
prisoner such as to render the judgment void or voidable under the 
Constitution of this state or the Constitution of the United States. 

. In order to state a cause of action for post conviction relief, 

the prisoner must allege facts which, if proved, constitute an 

infringement of his constitutional rights. Allegations which are 
mere conclusions are insufficient. 


Appeal from the District Court for Douglas County: 
JOHN E. Cuark, Judge. Affirmed. 
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Bruce Glasenapp, pro se. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

This appeal arises from an application to the Dis- 
trict Court for Douglas County for post conviction re- 
lief under the provisions of Neb. Rev. Stat. §§ 29-3001 
et seq. (Reissue 1979). The District Court denied an 
evidentiary hearing and the relief requested on the 
ground that the files and records in the case showed 
that the applicant was entitled to no relief. § 29-3001; 
State v. Gero, 186 Neb. 379, 183 N.W.2d 274 (1971). 

On March 12, 1980, the defendant entered a plea of 
nolo contendere to a charge of manslaughter and on 
July 25, 1980, was sentenced to imprisonment for a 
term of 10 years. On direct appeal to this court we af- 
firmed the conviction under Neb. Ct. R. 1.e.(1) (Rev. 
1977) on the ground that the appeal was frivolous. 

Section 29-3001 affords relief where there has been 
a denial or infringement of the rights of the prisoner 
which renders the judgment void or voidable under 
the Constitution of this state or the Constitution of 
the United States. State v. Miles, 194 Neb. 128, 230 
N.W.2d 227 (1975). In order to state a cause of ac- 
tion, the application for relief must allege facts 
which, if proved, constitute an infringement of the 
prisoner’s constitutional rights. Allegations which 
are mere conclusions are insufficient. State v. 
Warner, 181 Neb. 538, 149 N.W.2d 438 (1967). 

In addition to alleging various legal conclusions, 
the application in this case makes the following fac- 
tual allegations which defendant apparently urges 
constitute a showing that he was deprived of ef- 
fective assistance of counsel before and during the 
proceedings leading up to his conviction: (1) The 
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defendant’s appointed counsel did not fully investi- 
gate the circumstances ‘‘in which [the] crime was 
comitted [sic],’’ and he failed to call the defendant 
to testify in his own behalf. (2) The defendant was 
taken to court while under powerful medication for 
extreme arthritis pain. (3) Defense counsel errone- 
ously told the court at the arraignment that the de- 
fendant ‘‘is not going to be able to give the court a 
factual basis on what happened.”’ (4) Mr. Hattery, 
a state witness, was not called to testify and counsel 
did not question this witness. (5) Facts which, de- 
pending upon details of proof, might constitute a de- 
fense of self-defense. 

The inference to be drawn from the foregoing al- 
legations is that the defendant contends he is inno- 
cent of the charge of which he was convicted and 
that his attorney served him badly by permitting 
him to plead nolo contendere. The record of the ar- 
raignment proceedings contradicts such a conclu- 
sion. 

Defendant was first charged with second degree 
murder. The charge was, as part of a plea bargain, 
reduced to manslaughter. The record of the ar- 
raignment proceedings establishes without any 
question that defendant participated very alertly in 
those proceedings and that his plea was knowingly 
and voluntarily entered, following a full and com- 
plete explanation of the nature of the charge, the 
possible penalties, and his various constitutional 
rights. 

The record further affirmatively establishes that 
defense counsel advised defendant that in his opinion 
statements the defendant had given to the police 
could not be used against him; that a serious ques- 
tion existed concerning the legality of the search 
which produced the shotgun used in the killing, 
found in the defendant’s room, and its subsequent 
admission into evidence; and that defendant, after 
discussing these matters with counsel, waived the 
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right to suppression hearings on those issues. De- 
fendant acknowledged that he was intoxicated at the 
time of the shooting, that counsel discussed the ex- 
tent to which the intoxication might constitute a de- 
fense, and that defendant understood the import 
thereof. He nonetheless entered his plea of nolo 
contendere. 

Defendant was present when the State outlined to 
the court the nature of its proof which was based 
upon eyewitness testimony. This outline indicated 
that one witness was present in the defendant’s hotel 
room with defendant, that he saw defendant take the 
loaded shotgun from his room and go into the hall- 
.way, that he saw defendant point the weapon and 
pull the trigger, and that he heard the discharge. He 
also heard the defendant say that ‘‘he was going to 
shoot that son of a bitch,’’ or something to that ef- 
fect. Another witness, a hotel clerk who was fa- 
miliar with defendant’s voice, heard a voice which 
she recognized as that of the defendant say, ‘‘I am 
going to kill that nigger.’’ Immediately thereafter, 
she heard the gunshot. The victim was found dead 
of gunshot wounds in the stomach in the hallway a 
short distance outside defendant’s room. He ap- 
pears to have been passing down the hallway at the 
time he was shot. Defendant has furnished, in con- 
nection with his application, a diagram showing the 
position where the body was found in the hallway a 
short distance outside defendant’s room. Defendant 
heard the State’s explanation of its evidence and 
was immediately thereafter asked by the court, ‘‘Do 
you have any questions at this time, Mr. Glasenapp, 
anything you wish to ask about anything that has 
happened either here today or at any time since 
your arrest on this charge?’’ to which defendant re- 
sponded, ‘‘I don’t believe so, Your Honor.”’ 

Previously, defendant heard his own counsel’s ex- 
planation that, in the light of counsel’s review of the 
evidence, defendant was pleading guilty to the re- 
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duced charge because he believed it was in his own 

interest to do so. Defendant was then asked by his 

own counsel whether he agreed with that. He re- 
sponded, ‘‘Yes. We discussed that this morning.’’ 

The record affirmatively establishes that the de- 

fendant is entitled to no relief. The court did not err 

in denying an evidentiary hearing on the application. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. HAROLD LAMONT 
OTEY, APPELLANT. 
321 N.W.2d 453 


Filed July 2, 1982. No. 81-768. 


1. Post Conviction: Appeal and Error. It is well established that one 
seeking post conviction relief has the burden of establishing the 
basis for such relief, and the findings of the District Court in de- 
nying relief will not be disturbed on appeal unless they are clearly 
erroneous. 

2. Post Conviction. A motion for post conviction relief may be heard 
without requiring the production of the prisoner. 

3. Effectiveness of Counsel. In erder for one to maintain a claim of 
ineffective counsel, the record must affirmatively support the 
claim. 


The two-part test to determine whether an attorney has ef- 
fectively counseled a criminal defendant is that counsel must per- 
form at least as well as one with ordinary criminal law skill and 
training in his or her region and must also conscientiously protect 
his client’s interests. 

5. Effectiveness of Counsel: Proof. A defendant challenging com- 
petency of counsel has the burden to establish it. In addition, de- 
fendant must show that he suffered prejudice in the defense of his 
case as a result of his attorney’s actions or inactions. 

6. Effectiveness of Counsel: Witnesses: Testimony. <A claim of 
prejudice based upon an alleged failure to call witnesses is not sus- 
tained in the absence of evidence as to what the witnesses’ ex- 
pected testimony would be. 


Appeal from the District Court for Douglas County: 
JoHN T. GRANT, Judge. Affirmed. 
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Michael L. Schleich, of Morsman, Fike, Davis & 
Schleich, P.C., for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HasTINGS, and CAPORALE, JJ. 


PER CURIAM. 

The defendant, Harold Lamont Otey, appeals from 
the order of the District Court denying his motion for 
post conviction relief. 

In 1978 the defendant was convicted of first degree 
murder in the perpetration of a sexual assault and 
sentenced to death. The judgment was affirmed by 
this court in State v. Otey, 205 Neb. 90, 287 N.W.2d 36 
(1979). 

On September 23, 1980, he filed a motion in the 
District Court for post conviction relief. An evi- 
dentiary hearing was held on June 29, 1981. The de- 
fendant was not present at this hearing but his testi- 
mony was received by deposition. The motion was 
denied on September 24, 1981. 

The defendant contends it was error for the trial 
court to refuse to permit the defendant to attend the 
hearing, and that the record shows he was denied 
the effective assistance of counsel at the original 
trial. 

It is well established that one seeking post convic- 
tion relief has the burden of establishing the basis 
for such relief, and the findings of the District Court 
in denying relief will not be disturbed on appeal un- 
less they are clearly erroneous. State v. Paulson, 
211 Neb. 711, 320 N.W.2d 115 (1982). 

Neb. Rev. Stat. § 29-3001 (Reissue 1979) provides 
that a motion for post conviction relief may be heard 
‘“‘without requiring the production of the prisoner.”’ 
In State v. Woods, 180 Neb. 282, 142 N.W.2d 339 
(1966), we held that although a prisoner could not be 
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prevented from testifying in support of his motion, 
he had no right to be personally present at an evi- 
dentiary hearing on the motion. See, also, State v. 
Wells, 197 Neb. 584, 249 N.W.2d 904 (1977), and Davis 
v. State, 51 Neb. 301, 70 N.W. 984 (1897), relating to 
the right to be present at the hearing on a motion for 
a new trial. 

We conclude it was not error for the trial court to 
require that the defendant’s testimony be presented 
by deposition. 

The defendant alleges he was deprived of the ef- 
fective assistance of counsel because his trial coun- 
sel failed to adequately prepare for trial; failed to 
request that all stages of the proceeding be recorded 
and transcribed; advised the jury that the defendant 
would testify in his own behalf when in fact that de- 
cision had not been made or discussed with the de- 
fendant; and failed to object to the introduction of 
photographs offered by the State. 

The defendant had the burden to show that his 
trial counsel did not perform at least as well as one 
with. ordinary criminal law skill and training and 
that he was prejudiced by the action or inaction of 
his counsel. The rule was stated in State v. Jour: 
ney, 207 Neb. 717, 728, 301 N.W.2d 82, 87 (1981), as fol- 
lows: ‘‘Nebraska employs a two-part test for deter- 
mining whether an attorney has effectively coun- 
seled a criminal defendant. First, counsel must 
perform at least as well as one with ordinary crim- 
inal law skill and training in his or her region. 
Counsel must also conscientiously protect his cli- 
ent’s interests. State v. Leadinghorse, 192 Neb. 485, 
222 N.W.2d 573 (1974); State v. Lang, 202 Neb. 9, 272 
N.W.2d 775 (1978). A defendant challenging compe- 
tency of counsel has the burden to establish it. State 
v. Auger & Uitts, 200 Neb. 53, 262 N.W.2d 187 (1978). 
In addition, defendant must show that he suffered 
prejudice in the defense of his case as a result of his 
attorney’s actions or inactions. State v. Mays, 203 
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Neb. 487, 279 N.W.2d 146 (1979); State v. Lang, su- 
pra; State v. Bartlett, 199 Neb. 471, 259 N.W.2d 917 
(1977).” 

As we said in State v. Meredith, post p. 109, 321 
N.W.2d 456 (1982), in order for one to maintain a 
claim of ineffective counsel, the record must af- 
firmatively support the claim. 

The assistant public defender who represented the 
defendant at the trial testified at the evidentiary 
hearing on the motion that he consulted with the de- 
fendant approximately a dozen times before trial. 
He discussed the police reports with the defendant 
and asked him for the names of witnesses, what his 
side of the story was, and if he had an alibi. With 
regard to the stereo which had been stolen from the 
victim’s apartment, the defendant gave counsel 
three different stories, all conflicting. 

In State v. Holtan, 205 Neb. 314, 287 N.W.2d 671 
(1980), we pointed out that the adequacy of counsel 
cannot be determined solely on the basis of the 
amount of time spent interviewing the defendant. As 
in that case, the defendant in this case has failed to 
show how, had counsel discussed the case with the 
defendant any more than he did, anything different 
would have occurred. 

In regard to witnesses, the defendant gave his 
counsel the ‘‘nicknames of people scattered all over 
the country.’’ The defendant did not provide names 
and addresses of witnesses or tell his counsel what 
would be the testimony of these people. In the ab- 
sence of evidence as to what the witnesses would 
have testified to, the defendant failed to establish 
prejudice. 

The defendant’s counsel further testified that he 
did not know whether the defendant would testify at 
the trial, so in his opening statement counsel told the 
jury that the defense would be able to explain the 
many confessions the defendant had made, but did 
not state how the explanation would be made. Coun- 
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sel testified that he hoped the defendant would not 
testify because the defendant had made many con- 
flicting statements and counsel was unsure what the 
defendant would say. Counsel was of the opinion 
that it would not have been to the defendant’s benefit 
if he had testified. 

The defendant relies in part upon a newspaper ac- 
count of the trial as proof that the defendant’s coun- 
sel told the jury in his opening statement that the de- 
fendant would testify. The newspaper account does 
not quote counsel verbatim and, apparently, was the 
newspaper reporter’s interpretation or conclusion 
from the remarks of counsel in the opening state- 
ment. 

There is no requirement, in the absence of a re- 
quest, that all stages of the proceeding be recorded, 
and the defendant has made no showing of prejudice 
of any kind other than in regard to his claim con- 
cerning the alleged statement of counsel in his open- 
ing statement. 

The photographs which the defendant claims 
should have been objected to were admissible. 
Counsel may have believed it to be to the defend- 
ant’s advantage as a matter of trial strategy to not 
object to evidence which was admissible. 

In his deposition the defendant claims that he 
could have called ‘‘a host of character witnesses’’ at 
his sentencing hearing if he had known that he hada 
right to present such evidence. Again, there is no 
showing as to names and addresses of witnesses, or 
what they would testify to, other than perhaps a 
woman known only as ‘‘Shirley’’ with whom the de- 
fendant had stayed on several occasions. 

In State v. Landers, ante p. 48, 51, 321 N.W.2d 
418, 420 (1982), we said: ‘In State v. Holtan, su- 
pra [205 Neb.] at 321, 287 N.W.2d at 676, we said: 
‘(T]he defendant maintains that counsel was inade- 
quate in that he did not subpoena witnesses from the 
state of Washington who would have testified as to 
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his good character. The record, however, fails to 
disclose what, if anything, the witnesses would have 
testified to had they been called. What they might 
have testified to at best was the defendant’s hope 
and wish. In the absence of evidence to disclose 
what the witnesses would have testified to, we are 
unable to establish any prejudice and therefore un- 
able to establish any error.’ Likewise, in State v. 
Kelly, supra, where the defendant claimed that his 
attorney had failed to interview and obtain witnesses 
to establish a defense based on consent, we said at 
[190 Neb.] 44, 205 N.W.2d at 648: ‘The defendant ut- 
terly failed to establish this allegation. None of the 
four witnesses identified by him as supporting this 
defense were called to testify at this hearing nor was 
their failure to be called as witnesses explained. 
There was an utter lack of corroboration of the alle- 
gation and contention that neither force nor noncon- 
sent were involved in his admitted sexual act with 
the prosecutrix.’ ”’ 

The evidence in this case falls far short of that re- 
quired to compel the District Court to grant post 
conviction relief on any of the contentions advanced 
by the defendant. 

Some mention should be made of the posture of 
the case at the time counsel was appointed to repre- 
sent the defendant. After his arrest, the defendant 
had, on a number of occasions, admitted committing 
the murder. The police had assembled a mass of 
evidence, circumstantial and direct, which identified 
the defendant as the murderer. Counsel testified 
that the defendant, at his first interview, said ‘‘quite 
frankly that he wanted to plead guilty, get it over 
with.”’ In other words, the defendant did not claim 
that he was innocent, gave counsel no facts which 
could be the basis for a defense, and was of little 
help in any of the preparations for trial. Against 
this background, defendant’s claims made now that 
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he did not have adequate assistance of counsel are 
not persuasive. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN MEREDITH, 
APPELLANT. 
321 N.W.2d 456 


Filed July 2, 1982. No. 81-788. 


1. Post Conviction. A court may properly deny an evidentiary hear- 
ing upon a motion to vacate a conviction filed under Neb. Rev. Stat. 
§ 29-3001 (Reissue 1979) upon a determination after an examination 
of the files and records of the case that the petitioner is entitled to 
no relief. 


to 


A motion to vacate a judgment and sentence under the 
Post Conviction Act cannot be used as a substitute for an appeal or 
to secure a further review of issues already litigated. 

Appeal from the District Court for Douglas County: 

Pau. J. HICKMAN, Judge. Affirmed. 


Anthony S. Troia of the Troia Law Offices, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Lynne 
Fritz, for appellee. 


Heard before Krivosua, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The appellant, John Meredith, appeals from an or- 
der entered by the District Court for Douglas Coun- 
ty, Nebraska, denying Meredith’s request for post 
conviction relief filed pursuant to the provisions of 
Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1979). 
We affirm the judgment of the District Court deny- 
ing the appellant an evidentiary hearing. 

A court may properly deny an evidentiary hearing 
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upon a motion to vacate a conviction filed under 
§ 29-3001 upon a determination after an exami- 
nation of the files and records of the case that 
the petitioner is entitled to no relief. State v. 
Miles, 202 Neb. 126, 274 N.W.2d 153 (1979); State 
v. Fincher, 189 Neb. 746, 204 N.W.2d 927 (1973). 

The appellant was found guilty of attempted rob- 
bery by a jury. He was also found to be an habitual 
criminal and was sentenced to a term of from 15 to 
25 years in the Nebraska Penal and Correctional 
Complex. He prosecuted an appeal to this court 
in State v. Meredith, 208 Neb. 637, 304 N.W.2d 
926 (1981). We affirmed his conviction and sen- 
tence. 

In paragraph 5 of the appellant’s motion to vacate 
and set aside the conviction, he alleges that he was 
inadequately represented by trial counsel. In State 
v. Shepard, 208 Neb. 188, 192, 302 N.W.2d 703, 706 
(1981), we stated: ‘‘[T]he standard for determining 
whether defense counsel has rendered constitution- 
ally required effective assistance is whether counsel 
has performed at least as well as a lawyer with ordi- 
nary training and skill in the criminal law in that 
area and has conscientiously protected the interests 
of his client.... In order for one to maintain inef- 
fective counsel the record must affirmatively sup- 
port the claim.”’ 

The appellant alleges that he was inadequately 
represented by counsel’s failure to file a motion to 
suppress a video filmstrip which was shown to the 
jury. A review of the record reveals that the appel- 
lant was represented by competent and effective 
counsel throughout all proceedings. This issue was 
not raised in appellant’s motion for new trial or as- 
signments of error on appeal. The filing of the mo- 
tion to suppress would have been a useless waste of 
time. The record in this case does not support the 
claim. 

In paragraph 6 of his motion the appellant alleges 
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that the information against him was fatally defec- 
tive. This was the same issue the appellant raised 
in his direct appeal to this court. In State v. Peery, 
208 Neb. 639, 640, 305 N.W.2d 354, 355 (1981), we said: 
‘‘A motion to vacate a judgment and sentence under 
the Post Conviction Act cannot be used as a substi- 
tute for an appeal or to secure a further review of is- 
sues already litigated.’’ See, also, State v. Weiland, 
190 Neb. 111, 206 N.W.2d 336 (1973). Appellant’s alle- 
gation that the information was defective is not a 
proper issue under the Post Conviction Act and is 
therefore without merit. 

Finally, in paragraph 7 of his motion the appellant 
complains that he was denied a fair and impartial 
trial when the trial court failed to grant him a new 
trial based on newly discovered evidence. The 
appellant failed to raise this issue on appeal; there- 
fore, the holding in Peery, supra, is also applicable 
here. If the appellant was dissatisfied with the 
ruling on his motion for new trial, he should have ad- 
dressed that issue in his direct appeal. We will not 
allow a motion to vacate a judgment or sentence un- 
der the Post Conviction Act to be used as a substi- 
tute for an appeal. 

We have reviewed the whole record and find that 
it affirmatively shows that there was no denial or in- 
fringement of the appellant’s rights rendering the 
judgment void or voidable under either the Constitu- 
tion of the State of Nebraska or the Constitution of 
the United States. The judgment of the District 
Court was correct, and it is hereby affirmed. 

AFFIRMED. 
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Mary L. MCBRIDE, APPELLANT, V. CITY oF McCook, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
321 N.W.2d 905 


Filed July 9, 1982. No. 44213. 


1. Employment Contracts: Statute of Frauds. An oral contract of 
ein pleymnent for a term of 18 months is within the statute of frauds. 

. A written memorandum sufficient to satisfy the 

statute of frauds must contain the essential terms of the contract. 


Appeal from the District Court for Red Willow 
County: Jack H. HENDRIX, Judge. Affirmed. 


Herbert J. Friedman and James R. Harris of 
Friedman Law Offices, for appellant. 


G. Peter Burger of Mousel & Burger, P.C., for ap- 
pellee. 


Heard before KRIvosHaA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


BOSLAUGH, J. 

This was an action for damages for breach of an 
alleged oral contract of employment. The trial 
court sustained a general demurrer to the plaintiff’s 
amended petition. The plaintiff elected to stand 
upon the amended petition and the action was dis- 
missed. 

The amended petition alleged the plaintiff had en- 
tered into an oral contract with the defendant City to 
be employed by it as a block grant administrator for 
a term of 18 months. The plaintiff alleged her sal- 
ary was to be $10,500 per year, with a $3,000 bonus at 
the end of the first year, and fringe benefits, includ- 
ing Blue Cross insurance. She alleged she had been 
damaged in the amount of $15,465 for lost wages, 
$1,500 for health insurance, plus general damages. 

Since the alleged contract, by its terms, was ‘‘not 
to be performed within one year from the making 
thereof,’’ it was subject to the statute of frauds. 
Neb. Rev. Stat. § 36-202 (Reissue 1978); Montgomery 


VOL. 212 JANUARY TERM, 1982 113 


McBride v. City of McCook 


v. Quantum Labs, Inc., 198 Neb. 160, 251 N.W.2d 892 
(1977). The statute provides in part that such an 
agreement is void unless it, ‘‘or some note or memo- 
randum thereof, be in writing, and subscribed by the 
party to be charged therewith.”’ 

The plaintiff attempts to avoid the bar of the 
statute by arguing that a memorandum existed 
which satisfied the statute, and her employment 
from February 1, 1979, to July 17, 1979, approxi- 
mately 5144 months, was sufficient part performance 
to take the contract out of the statute. 

The written memorandum incorporated by ref- 
erence in the amended petition was a classified ad- 
vertisement published in the McCook Daily Gazette. 
The advertisement was not a sufficient memoran- 
dum to satisfy the statute because it did not contain 
the essential terms of the contract, such as salary. 
These are essential requirements of a memoran- 
dum. See David v. Tucker, 196 Neb. 575, 244 N.W.2d 
197 (1976). 

The employment for 5% months was not sufficient 
part performance to permit enforcement of the oral 
contract for its full term. The general rule is that 
part performance of services under an oral contract 
not to be performed in 1 year is not sufficient to re- 
move the contract from the operation of the statute 
of frauds as to the part which is still executory, and 
an action may not be maintained for the breach of 
the entire contract. Annot., 6 A.L.R.2d 1053 §8 
(1949); 73 Am. Jur. 2d Statute of Frauds § 506 (1974). 

In Montgomery v. Quantum Labs, Inc., supra, a 
case involving a 15-month oral contract of employ- 
ment, we said at 162-68, 251 N.W.2d at 894: ‘‘The 
threshold question is then whether or not the con- 
tract between Montgomery and Quantum, if oral, 
was a contract which could be performed within the 
period of 1 year and thus be exempt from the Statute 
of Frauds. The contract, according to Montgom- 
ery’s testimony, was signed by him in the latter part 
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of August or early September 1972, and called for his 
immediate employment for a period from Septem- 
ber 1, 1972, to December 1, 1973, a total of 15 months. 
The contract is for a period in excess of 1 year. It is 
subject to the terms of the act and unenforceable if 
it is an oral contract. Restatement, Contracts 2d, 
Tent. Dr. No. 4, section 198, which is unchanged 
from the original section 198 of Restatement, is as 
follows: ‘(1) Where any promise in a contract can- 
not be fully performed within a year from the time 
the contract is made, all promises in the contract 
are within the Statute of Frauds until one party to 
the contract completes his performance. 

““«(2) When one party to a contract has com- 
pleted his performance, the one-year provision of 
the Statute does not prevent enforcement of the 
promises of the other parties.’ (Emphasis sup- 
plied. )”’ 

The oral contract of employment alleged by the 
plaintiff was unenforceable under the statute of 
frauds. The amended petition was subject to de- 
murrer. The judgment of the District Court is af- 
firmed. 

AFFIRMED. 


MYRNA PYKE, APPELLEE AND CROSS-APPELLANT, V. 
JAMES A. PYKE, JR., APPELLANT AND CROSS-APPELLEE. 
321 N.W.2d 906 


Filed July 9, 1982. No. 44239. 


1. Alimony: Property Division. When dissolution of a marriage is 
decreed, the court may order payment of such alimony by one 
party to the other and division of property as may be reasonable, 
having regard for the circumstances of the parties, duration of the 
marriage, a history of the contributions to the marriage by each 
party, including contributions to the care and education of the chil- 
dren, and interruption of personal careers or educational oppor- 
tunities, and the ability of the supported party to engage in gainful 
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employment without interfering with the interests of any minor 
children in the custody of such party. 

2. Alimony. The purpose of alimony is to provide for the continued 
maintenance or support of one party by the other when the relative 
economic circumstances and the other criteria enumerated in Neb. 
Rev. Stat. § 42-365 (Cum. Supp. 1980) make it appropriate. 

In determining whether alimony should be awarded, in 

what amount, and over what period of time, the ultimate criterion 

under the statute, as well as under the former decisions of this 
court, is one of reasonableness. The relevant considerations will 
vary from case to case. 

Where the situation of the parties and the contingencies 
are such that the amount of alimony cannot be placed in a lump 
sum without danger that such allowance may prove unjust or in- 
equitable to one or the other of the parties, it is therefore proper for 
the courts to provide for the payment of a stated sum at fixed times 
over an indefinite period. 

5. Divorce: Pensions. Federal law precludes a state court from 
awarding a nonmilitary spouse a portion of a military spouse’s 
government pension. 

6. Divorce: Alimony: Pensions. A trial court, in determining what, 
if any, alimony should be awarded a spouse, may recognize that 
the spouse ordered to pay the alimony may have, by way of income 
for his own maintenance and support, a military pension or may 
have the pro::eeds of a military pension from which he may be able 
to make alimony payments, although the court cannot award an in- 
terest in the pension to the nonmilitary spouse. 


Appeal from the District Court for Sarpy County: 
RONALD E.. REAGAN, Judge. Affirmed. 


Thomas J. Garvey of Hascall, Jungers & Garvey, 
for appellant. 


Albert L. Feldman of Harris, Feldman, Stumpf & 
Pavel, for appellee. 


Heard before KRIvosHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. 

The appellant, James A. Pyke, Jr. (appellant hus- 
band), appeals from a decree entered by the District 
Court for Sarpy County, Nebraska, on March 26, 
1981. The decree dissolved the marriage of appel- 
lant husband and his wife, Myrna Pyke (appellee 
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wife), and further provided for the division of the 
property owned by the parties. In addition, the 
court awarded alimony to appellee wife. This ap- 
peal involves only the issue of the alimony awarded. 
We affirm. 

James and Myrna Pyke were married in Floydada, 
Texas, on August 11, 1956. Two children were born 
of the marriage, both of whom have now reached 
their legal majority. One of the sons is fully em- 
ployed and the other is a student at the University of 
Nebraska-Lincoln. 

Appellant husband is a lieutenant colonel in the 
U.S. Air Force with 26 years of service. He is pres- 
ently 47 years of age and has annual earnings from 
the Air Force in the amount of $39,000. Appellee 
wife, who is 45 years of age, has engaged, to some 
limited extent, in selling real estate and has had 
gross earnings of approximately $4,000 per year. 
Additionally, she has been employed in the past as a 
secretary in the civil service with a grade of GS-3, 
although she was eligible to be employed as a GS-4. 
.The record discloses that the assets accumulated by 
the parties during their marriage consisted of 
$81,000 in cash and additional personalty in the 
amount of approximately $10,000. In addition, ap- 
pellant husband will be eligible to receive a federal 
military retirement upon his separation from the 
service, which the record indicates is anticipated in 
approximately 2 years. 

With regard to the matter of alimony, the court de- 
cree specifically provided as follows: ‘‘The re- 
spondent is presently a Lt. Col. in the United States 
Air Force, earning an annual salary of $39,000, and 
the petitioner, although unemployed at the present 
time, is capable of earning approximately $7,000 per 
year based upon the present current prevailing mini- 
mum wage. That based upon the foregoing earning 
capacity of the parties, the court finds that the re- 
spondent should pay to the petitioner as permanent 
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alimony the sum of $850 per month, commencing 
March 1, 1981, and a like amount on the first day of 
each month thereafter until the death of the respond- 
ent or the petitioner, or until further order of the 
court.’’ The court specifically found that the ali- 
mony was not to terminate automatically upon the 
remarriage of the appellee wife but that such remar- 
riage could be considered as a change of circum- 
stance to be considered by the court at some future 
time, together with any other relevant circum- 
stances in regard to the earning capacity of either of 
the parties. 

The trial court further specifically found that al- 
though appellant husband, by reason of his service 
in the U.S. Air Force, would, upon retirement in 
1983, receive the sum of $1,991.28 per month, said re- 
tirement pay was not an asset to be divided by the 
court but could be considered as a fund available to 
appellant husband for the payment of alimony. 

Appellant husband argues to the court that the 
trial court erred in both setting the alimony at the 
sum of $850 per month and in not limiting it to a 
fixed time. He argues that the alimony should have 
been fixed at $650 per month for a set number of 
months. Our examination of the record does not 
lead us to that conclusion. 

Neb. Rev. Stat. § 42-365 (Cum. Supp. 1980) spe- 
cifically details how and when the trial court is to 
consider awarding alimony. The section, reflective 
of our case holdings, provides in part as follows: 
‘‘When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one 
party to the other and division of property as may be 
reasonable, having regard for the circumstances of 
the parties, duration of the marriage, a history of 
the contributions to the marriage by each party, in- 
cluding contributions to the care and education of 
the children, and interruption of personal careers or 
educational opportunities, and the ability of the sup- 
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ported party to engage in gainful employment with- 
out interfering with the interests of any minor chil- 
dren in the custody of such party.’”’ See Tuttle v. 
Tuttle, 193 Neb. 397, 227 N.W.2d 27 (1975). In 1980 
the Legislature of Nebraska amended § 42-365 and 
added a new paragraph which more fully indicated 
the Legislature’s intent in adopting the section. The 
amendment provides as follows: ‘‘While the cri- 
teria for reaching a reasonable division of property 
and a reasonable award of alimony may overlap, the 
two serve different purposes and are to be consid- 
ered separately. The purpose of a property division 
is to distribute the marital assets equitably between 
the parties. The purpose of alimony is to provide 
for the continued maintenance or support of one 
party by the other when the relative economic cir- 
cumstances and the other criteria enumerated in 
this section make it appropriate.’’ (Emphasis sup- 
plied.) It seems clear to us that by amending this 
section the Legislature intended that the trial court, 
in the first instance, and this court, on review, were 
to look at the overall circumstances of the parties 
and to attempt, if possible, to provide for the award 
of alimony for such period of time and under such 
conditions as would minimize any substantial and 
unnecessary disruption in the lives of the parties oc- 
casioned by reason of the dissolution of marriage. 
That is not to say that the court is, in every instance, 
to grant to one of the spouses a lifetime annuity. It 
is simply to say that in each case the court must 
make an examination of the circumstances and at- 
tempt to enter an order which is fair and equitable 
under the circumstances. That notion is not new to 
the law. 

Specifically, in Magruder v. Magruder, 190 Neb. 
573, 576, 209 N.W.2d 585, 587 (1973), we said: ‘‘In de- 
termining whether alimony should be awarded, in 
what amount, and over what period of time, the ulti- 
mate criteria under the statute as well as under the 
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former decisions of this court is one of reasonable- 
ness. The relevant considerations will vary from 
case to case.’’ And in Baird v. Baird, 196 Neb. 124, 
125, 241 N.W.2d 548, 545 (1976), we said: ‘‘In deter- 
mining whether alimony should be awarded, the ulti- 
mate test is one of reasonableness.”’ 

As we examine the record in this case, taking into 
account the factors which we are required to con- 
sider in accordance with § 42-365, we cannot say that 
the trial court was incorrect in its award of $850 per 
month, nor do we believe that in reviewing the rec- 
ord de novo we should modify that award. 

Appellant husband argues that the trial court has 
granted to the appellee wife a lifetime annuity, 
which should not be permitted, citing to us our deci- 
sion in Cole v. Cole, 208 Neb. 562, 567, 304 N.W.2d 398, 
401 (1981), wherein we said: ‘‘[A]llowance of ali- 
mony in the form of an annuity or requiring the hus- 
band to pay a fixed sum for an indefinite period of 
time is not favored, although we have on occasion 
upheld such awards where we deem them necessary 
or desirable.’’ See, also, Witcig v. Witcig, 206 Neb. 
307, 292 N.W.2d 788 (1980). The deficiencies, how- 
ever, in appellant husband’s argument in this regard 
are twofold. In the first instance, the court has not 
made the payment of alimony a ‘‘lifetime annuity’’ 
as suggested by appellant husband. The alimony is 
to terminate upon the death of either party, and may 
terminate upon the remarriage of appellee wife. 
Moreover, the decree specifically provides that the 
decree is subject to modification upon further order 
of the court. This modification may be considered 
by the court whenever there is any change reflected 
by ‘‘other relevant circumstances in regard to the 
earning capacity of either of the parties.’’ If, upon 
retirement from the military by appellant husband, 
his income is significantly altered from that which it 
now is, the court may, under the decree, modify the 
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alimony, either decreasing it or increasing it as the 
circumstances justify. 

The record in this case discloses that the appellee 
wife is probably entitled to receive alimony for more 
than 2 years. The court, however, is faced with a 
situation where it appears on the record at this time 
that the earning ability of both of the parties may be 
significantly changed during that time. It would ap- 
pear that where, as here, the court is now mindful 
that a significant event is to occur in the near future 
which may alter the earning abilities of either of the 
parties, but the court is unable to determine what 
that amount is, an order such as that entered by the 
court in this case is appropriate. 

In Dunlap v. Dunlap, 145 Neb. 735, 742, 18 N.W.2d 
51, 54 (1945), we said: ‘‘There are cases, and we 
have so held, where the situation of the parties and 
the contingencies are such that the amount of ali- 
mony cannot be placed in a lump sum without dan- 
ger that such allowance may prove unjust or in- 
equitable to one or the other of the parties and it is 
therefore proper for the court to provide for the pay- 
ment of a stated sum at fixed periods over an indefi- 
nite period.’’ We believe that, like Dunlap, the situ- 
ation in the instant case justifies the action taken by 
the trial court. In effect, the trial court is at liberty 
to review the matter upon appellant husband’s re- 
tirement from the military service, should either 
party desire such a review to take place, but is not 
required to make such review unless asked to do so 
by one or the other of the parties. 

One final issue is raised by the parties in this case, 
although, admittedly, the trial court properly han- 
dled the issue. The issue concerns itself with the 
trial court’s determination that appellant husband’s 
military retirement pay is not an asset to be divided 
by the court but may be considered as a fund avail- 
able to appellant husband for the payment of ali- 
mony. We believe the trial court’s analysis in that 
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regard in this case was correct, notwithstanding the 
action of our Legislature in adopting Neb. Rev. Stat. 
§ 42-366(8) (Cum. Supp. 1980) and our decision in 
Kullbom v. Kullbom, .209 Neb. 145, 306 N.W.2d 844 
(1981). In 1980 the Legislature amended § 42-366(8) 
to provide as follows: ‘If the parties fail to agree 
upon a property settlement which the court finds to 
be conscionable, the court shall order an equitable 
division of the marital estate. The court shall in- 
clude as part of the marital estate, for purposes of 
the division of property at the time of dissolution, 
any pension plans, retirement plans, annuities, and 
other deferred compensation benefits owned by ei- 
ther party, whether vested or not vested.’’ 

All of this occurred, however, prior to the time the 
U.S. Supreme Court issued its opinion, on June 26, 
1981, in McCarty v. McCarty, 453 U.S. 210, 101 8. Ct. 
2728, 69 L. Ed. 2d 589 (1981). In the McCarty case, 
the U.S. Supreme Court held that federal law pre- 
cludes a state court from awarding a nonmilitary 
spouse a portion of the military spouse’s govern- 
ment pension. In effect, the U.S. Supreme Court 
said in McCarty that military pensions are not to be 
considered part of the marital estate. We are bound 
by that decision and must afford federal military 
pensions an exemption from the provisions of 
§ 42-366, notwithstanding the language of the section. 
However, a trial court, in determining what, if any, 
alimony should be awarded a spouse, may recognize 
that the spouse ordered to pay the alimony may have, 
by way of income for his own maintenance and sup- 
port, a military pension or may have the proceeds of 
a military pension from which he may be able to 
make alimony payments, although the court cannot 
award an interest in the pension to the nonmilitary 
spouse. This is precisely what the trial court did in 
this case, and we believe it was, in all respects, cor- 
rect. The judgment of the trial court is affirmed. 

AFFIRMED. 
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McCown, J., concurring in part, and in part dis- 
senting. 

I concur in that portion of the majority opinion 
which determines that a military retirement pension 
is not an asset to be divided by the court or consid- 
ered as a part of the marital estate, but may be con- 
sidered as a source of income for the payment of ali- 
mony. 

I dissent from that portion of the opinion which ap- 
proves a decree which requires the husband to pay 
‘“‘as permanent alimony the sum of $850 per month 

. until the death of the respondent or the peti- 
tioner, or until further order of the court,’’ and also 
provides that ‘‘alimony should not terminate auto- 
matically upon the remarriage of the petitioner, but 
that such remarriage may be considered as a 
change of circumstances to be considered by the 
court at some future date... .” 

The majority opinion concedes that a permanent 
alimony award is contrary to the general rule in this 
state that allowance of alimony in the form of an an- 
nuity or requiring a husband to pay a fixed sum for 
an indefinite period of time is not favored. See Cole 
v. Cole, 208 Neb. 562, 304 N.W.2d 398 (1981). 

Ordinarily the allowance of permanent alimony has 
been limited to cases in which the health of the re- 
cipient made such an allowance appropriate at the 
time of the dissolution of marriage. In the present 
case the recipient of alimony is 45 years old, at least 
normally healthy, and has been previously em- 
ployed. Under such circumstances I see no justifi- 
cation for providing alimony of more than $10,000 
per year for a longer period than 10 years at most. 

The major problem with the decree in the present 
case, however, is that this court has now approved a 
provision that support alimony does not terminate 
automatically upon remarriage. Instead, the de- 
cree here provides that some future court may de- 
cide the effect of remarriage and at that time de- 
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termine whether or not alimony should be reduced, 
terminated, or continued. 

Neb. Rev. Stat. § 42-365 (Cum. Supp. 1980) pro- 
vides in part: ‘‘Except as otherwise agreed by the 
parties in writing or by order of the court, alimony 
orders shall terminate upon the death of either party 
or the remarriage of the recipient.’’ The legislative 
policy reflected in that statute is clear. Unless the 
parties agree or there are unusual or special cir- 
cumstances which are to be determined by the trial 
court at the time of entry of the decree, an alimony 
award terminates upon the remarriage of the recip- 
ient. 

I find no justifiable or logical reason in the case at 
bar why the permanent alimony should not terminate 
upon remarriage. If future courts must now engage 
in the judicial process of determining whether a par- 
ticular remarriage does or does not require the ter- 
mination or reduction of permanent alimony support 
payments from a former spouse, there will be no end 
to the problems which are created. The trial court 
at the time of the entry of a dissolution decree 
should specify that alimony payments for support 
will not terminate upon remarriage only if there are 
special circumstances requiring such a provision at 
the time of dissolution, but the trial court should not 
leave the termination decision to some future court. 
To defer the issue of determining the obligations of 
support and maintenance required by consecutive 
marriages replaces specificity with uncertainty and 
confusion and ignores the realities of modern 
marital support provisions. Alimony payments in 
this case should terminate on remarriage of the re- 
cipient. 

C.uinTon, J., joins in this concurrence and dissent. 
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ANITRIA G. CARRUTH, APPELLANT, V. DANIEL D. 
CARRUTH, APPELLEE. 
321 N.W.2d 912 


Filed July 9, 1982. No. 44267. 


Alimony. One of the elements to be considered in the allowance of 
alimony is the earning capacity of the husband. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed as modified. 


Michael N. Schirber of Schirber Law Office, P.C., 
for appellant. 


No appearance for appellee. 


Heard before KRIVOSHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

In this action for dissolution of the marriage of the 
parties, the appellant wife, Anitria G. Carruth, ap- 
peals from that portion of the decree of the District 
Court of Nebraska, Second Judicial District, in and 
for Sarpy County, which relates to the division of 
property and awards certain allowances to her. We 
affirm the decree of the trial court, as modified. 

As of the date of trial, January 6, 1981, appellant 
was 41 years of age and appellee, Daniel D. Carruth, 
was 48 years of age. They were married on June 10, 
1961, and have four minor children ages 17, 16, 11, 
and 5 as of the date of dissolution. The appellant is 
a college graduate with a degree in psychology and 
earns a gross salary of $950 per month, yielding a 
net income of approximately $610 per month. The 
appellee is a retired major from the U. 8. Air Force 
and receives a gross pension of $1,315 per month. He 
is not presently employed and has sought no employ- 
ment, but testified that he could earn $1,000 per 
month. 

The trial court awarded the family residence hav- 
ing an equity of approximately $37,736, household 
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goods valued at $3,701, an automobile having an 
equity of about $300, and alimony in the sum of $100 
per year to Mrs. Carruth. 

The decree ordered Mr. Carruth to pay child sup- 
port of $200 per month for each of the two younger 
children and $100 per month for each of the two older 
children, for a total of $600 per month in child sup- 
port payments. Mr. Carruth was awarded his mili- 
tary pension having a value, if he lives out his full 
life expectancy, of about $400,000. He was ordered 
to pay the family debts, except for the two mort- 
gages on the residence and the mortgage on the au-: 
tomobile awarded to Mrs. Carruth. 

We review this matter de novo. Puetz v. Puetz, 
211 Neb. 674, 319 N.W.2d 761 (1982). In that con- 
nection we observe that one of the elements to be 
considered in the allowance of alimony is the earn- 
ing capacity of the husband. Kosnopfl v. Kosnopfl, 
206 Neb. 524, 293 N.W.2d 854 (1980); Wheeler v. 
Wheeler, 193 Neb. 615, 228 N.W.2d 594 (1975); Ste- 
vens v. Stevens, 184 Neb. 370, 167 N.W.2d 761 (1969); 
Sowder v. Sowder, 179 Neb. 29, 1386 N.W.2d 231 
(1965). 

Although appellee’s income is $1,315 per month, 
his earning capacity is $2,315 per month. See Pyke 
v. Pyke, ante p. 114, 321 N.W.2d 906 (1982). 

Although Mrs. Carruth has earning capacity and is 
currently employed, the evidence establishes that 
her reasonable monthly expenses exceed her income 
and that Mr. Carruth’s earning capacity is such that 
he can contribute more than $100 per year toward 
the support of his former wife. 

‘Accordingly, we modify that portion of the District 
Court’s decree which awards the appellant alimony 
of $100 per year and order the appellee to pay, 
through the office of the clerk of the District Court of 
Nebraska, Second Judicial District, in and for Sarpy 
County, alimony in the sum of $200 per month com- 
mencing the first day of July 1982, and a like amount 
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on the first day of each month thereafter until the 
death of the appellant or appellee, or until further 
order of the District Court. Remarriage of appel-. 
lant shall not automatically terminate said alimony, 
but the court may consider the fact of appellant’s re- 
marriage in determining whether there has been 
such a change in circumstances as to warrant a 
modification or termination of alimony. 

Appellant is awarded the sum of $750 to apply 
toward her attorney fees for services rendered in 
this court. 

AFFIRMED AS MODIFIED. 

McCown, J., dissenting. 

I dissent from that portion of the opinion which 
provides that the alimony award does not terminate 
automatically upon the remarriage of the recipient. 
My reasons are set out in my dissent in Pyke v. 
Pyke, ante p. 114, 321 N.W.2d 906 (1982). 


SHARON COLTON, M.D., APPELLANT, V. JOHN L. 
Dewey, M.D., APPELLEE. 
321 N.W.2d 913 


Filed July 9, 1982. No. 44446. 


1. Legislature. The Legislature may make a reasonable classifica- 
tion of persons for purposes of legislation concerning them, but the 
classification must rest upon real differences of situation and cir- 
cumstances surrounding the members of the class, relative to the 
subject of legislation, which render the enactment appropriate. 

2. Limitations of Actions: Medical Malpractice. The 10-year period 
of repose contained in the professional negligence statute of limita- 
tions, Neb. Rev. Stat. § 25-222 (Reissue 1979), rests upon a valid dis- 
tinction between professional and other activities. 

3. Limitations of Actions. A statute of limitations is a statute of 
repose designed to prevent recovery on stale demands. 

4. Limitations of Actions: Due Process. Due process does not de- 
mand an awareness of a right of action before a period of limita- 
tions may run against it. 

5. Limitations of Actions: Constitutional Law. The requirement of 
Neb. Const. art. I, § 13, that all courts be open and every person 
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have a remedy by due process of law for any injury to his person, 
does not mean that limits may not be imposed upon the time within 
which one must ask courts to act. 

6. Legislature. The Legislature is free to create and abolish rights so 
long as no vested right is disturbed. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Michael G. Goodman and Martin A. Cannon of 
Matthews, Cannon & Riedmann, P.C., for appellant. 


John R. Douglas of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellee. 


William E. Gast and Thomas J. Jenkins of Gast & 
Kielty, and Paul F. Peters of Taylor, Hornstein & 
Peters, amici curiae. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal involves a medical malpractice case 
brought by Dr. Sharon Colton, appellant, against Dr. 
John L. Dewey, appellee. The District Court of Ne- 
braska, Fourth Judicial District, in and for Douglas 
County, sustained the appellee’s demurrer and dis- 
missed appellant’s petition. We affirm. 

The petition alleges that from 1961 through 1965 
the appellee treated Dr. Colton’s chronic asthma by 
X-rays of, and injections of X-ray radiation particles 
into, her chest. The petition further alleges the 
treatments subjected appellant to ‘‘known hazards 
or [sic] resultant malignancy, were experimental in 
nature, and were not recognized among competent 
medical practitioners as having any usefulness in 
the treating of ailments such as plaintiff presented.’’ 
Appellant further alleges that appellee affirmatively 
misrepresented the effect of the therapy upon her. 

On October 29, 1979, during a routine physical ex- 
amination, appellant was discovered to have breast 
cancer. She was required to undergo a bilateral 
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simple mastectomy and node excision in the right 
axilla. The suit from which this appeal arises was 
filed December 12, 1980. 

Appellee contends this action is barred by Neb. 
Rev. Stat. § 25-222 (Reissue 1979), which provides: 
‘Any action to recover damages based on alleged 
professional negligence or upon alleged breach of 
warranty in rendering or failure to render profes- 
sional services shall be commenced within two 
years next after the alleged act or omission in ren- 
dering or failure to render professional services pro- 
viding the basis for such action; Provided, if the 
cause of action is not discovered and could not be 
reasonably discovered within such two-year period, 
then the action may be commenced within one year 
from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to 
such discovery, whichever is earlier; and provided 
further, that in no event may any action be com- 
menced to recover damages for professional negli- 
gence or breach of warranty in rendering or failure to 
render professional services more than ten years 
after the date of rendering or failure to render such 
professional service which provides the basis for the 
cause of action.”’ 

Appellant contends the 10-year period of repose 
does not apply; and, further, if it were to apply it is 
unconstitutional in that, first, it constitutes special 
legislation in violation of the Nebraska Constitution; 
second, it violates the equal protection clause of the 
U.S. Constitution and due process clause of the Ne- 
braska Constitution; and third, it denies her the 
right of access to the courts guaranteed by the Ne- 
braska Constitution. 

We first address appellant’s constitutional argu- 
ments. We have held that under the provisions of 
Neb. Const. art. I, § 16, and art. III, § 18, the Legis- 
lature may make a reasonable classification of per- 
sons for purposes of legislation concerning them, but 
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that the classification must rest upon real differ- 
ences of situation and circumstances surrounding 
the members of the class, relative to the subject of 
legislation, which render the enactment appropriate. 
We have also held that the 2-year period of limita- 
tion contained in the statute under consideration 
rests upon valid distinctions between professional 
and other activities. Taylor v. Karrer, 196 Neb. 581, 
244 N.W.2d 201 (1976). The classification of profes- 
sionals being valid for the purpose of limiting the 
time within which suit may be brought, appellant’s 
argument that the period of repose constitutes spe- 
cial legislation falls. It has long been the rule of this 
state that a statute of limitations is a statute of 
repose designed to prevent recovery on stale de- 
mands. Spath v. Morrow, 174 Neb. 38, 115 N.W.2d 
581 (1962); In re Estate of Anderson, 148 Neb. 436, 27 
N.W.2d 632 (1947). 

To the extent appellant relies or. the special legis- 
lation argument to support her claim that the period 
of repose violates the due process clause (art. I, § 3) 
of the Nebraska Constitution and equal protection 
clause (amend. XIV, § 1) of the U.S. Constitution, 
that claim too must fall for the reasons discussed 
above. Nor does due process demand an awareness 
of a right of action before a period of limitations 
may run against it. Landgraff v. Wagner, 26 Ariz. 
App. 49, 546 P.2d 26 (1976). We find no merit in ap- 
pellant’s due process and equal protection claims. 

Likewise, we find no merit in her third constitu- 
tional argument. The requirement of Neb. Const. 
art. I, § 18, that all courts be open and every person 
have a remedy by due process of law for any injury 
to his person, does not mean that limits may not be 
imposed upon the time within which one must ask 
courts to act. See Drainage District v. Chicago, B. 
& Q. R. Co., 96 Neb. 1, 146 N.W. 1055 (1914), holding a 
statute allowing a drainage district 2 years following 
ascertainment of just compensation by appraisers 
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within which to enter upon and appropriate land to 
be valid. 

A review of the history leading to enactment of the 
period of repose is instructive. In Spath v. Morrow, 
supra, we held that an action for malpractice did not 
accrue until a patient discovered, or in the exercise 
of reasonable diligence should have discovered, the 
malpractice. Thereafter, the Legislature limited 
that period of discovery to 10 years. The question 
simply becomes one of whether the Legislature has 
the power to do so. It has long been the law of this 
state that the Legislature is free to create and abol- 
ish rights so long as no vested right is disturbed. 
Campbell v. City of Lincoln, 195 Neb. 703, 240 N.W.2d 
339 (1976); Educational Service Unit No. 3 v. Mam- 
mel, O., 8., H. & S., Inc., 192 Neb. 431, 222 N.W.2d 125 
(1974); State v. Heldenbrand, 62 Neb. 136, 87 N.W. 25 
(1901). In the words of the Supreme Court of New 
Jersey in Rosenberg v. Town of North Bergen, 61 
N.J. 190, 199-200, 293 A.2d 662, 667 (1972), considering 
the same arguments as made by appellant in the in- 
stant case, which held a similar statute valid as ap- 
plied to an architect: ‘‘It does not bar a cause of ac- 
tion; its effect, rather, is to prevent what might 
otherwise be a cause of action, from ever arising. 
Thus injury occurring more than ten years after the 
negligent act allegedly responsible for the harm, 
forms no basis for recovery. The injured party 
literally has no cause of action. The harm that has 
been done is damnum absque injuria—a wrong for 
which the law affords no redress. The function of 
the statute is thus rather to define substantive rights 
than to alter or modify a remedy. The Legislature 
is entirely at liberty to create new rights or abolish 
old ones as long as no vested right is disturbed.”’ 

We find the enactment of the 10-year period of 
repose in question to have been a valid exercise of 
legislative power. 

Having found the period of repose to be constitu- 
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tional, we must now address the question as to 
whether it applies to the allegations in this case. 
Appellant’s argument that it does not rests on her 
claim that appellee had, by virtue of the fiduciary 
relationship which exists between a medical prac- 
titioner and the patient, a continuing duty to warn 
her of the hazards presented by the treatment. 
Therefore, according to appellant, the failure to 
warn her of the carcinogenic risk constituted on- 
going negligence; that is to say, appellee failed to 
render the required professional service each and 
every day until such time as he would have warned 
her of the hazard. The difficulty with this argument 
is that appellant would have whatever fiduciary re- 
lationship may exist between physician and patient 
extend beyond the duration of the physician-patient 
connection itself. We disagree; the wrongful act of 
which appellant complains took place no later than 
when the course of treatment ended in 1965. See 
Doyle v. Planned Parenthood of Seattle-King Cty., 31 
Wash. App. 126, 639 P.2d 240 (1982), holding, under a 
“date of the alleged wrongful act’’ statute, that 
negligence did not continue beyond the existence of 
the physician-patient relationship. Indeed, to hold 
otherwise would be to effectively write the period of 
repose out of existence. 

Remaining for consideration is whether appel- 
lant’s allegation that appellee affirmatively misrep- 
resented the effect of the treatment takes this case 
out of the professional negligence period of limita- 
tions as to that claim. Our earlier rulings establish 
that it does not. Perhaps most directly in point is 
Stacey v. Pantano, 177 Neb. 694, 131 N.W.2d 163 
(1964), which held that the 2-year malpractice stat- 
ute of limitations rather than the 4-year fraud stat- 
ute of limitations applied where damages were al- 
leged to have resulted from false representations of 
the physician as to the cause of a postoperative con- 
dition. Therein we stated that any professional mis- 
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conduct or any unreasonable lack of skill or fidelity 
in the performance of professional or fiduciary du- 
ties is ‘‘malpractice’’ and comes within the profes- 
sional or malpractice statute of limitations. See, 
also, Swassing v. Baum, 195 Neb. 651, 240 N.W.2d 24 
(1976). 

The trial court was correct in sustaining appellee’s 
demurrer and dismissing appellant’s petition. 

AFFIRMED. 

Wuite, J., dissenting. 

Assuming, as we must for the purposes of the de- 
murrer, that all well-pleaded facts in the petition 
are true, the majority now holds that where life- 
threatening procedures are followed by a physician, 
no duty exists beyond the end of the treatment to in- 
form the patient of the danger so that adequate steps 
might be taken to minimize the risk. The holding 
rewards unconscionable conduct and violates the 
most basic rules of public policy and common 
humanity. 

I am authorized to state that Krivosha, C.J., joins 
in this dissent. 


KAREN CARLSON, APPELLANT, V. JOHN L. DEWEY, 
M.D., AND WAYNE M. HULL, M.D., APPELLEES. 
321 N.W.2d 458 


Filed July 9, 1982. No. 81-860. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Michael G. Goodman and Martin A. Cannon of 
Matthews, Cannon & Riedmann, P.C., for appellant. 


John R. Douglas of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellees. 


Heard before KRIVOSHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 
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CAPORALE, J. 

This appeal involves a medical malpractice case 
brought by Karen Carlson, appellant, against Drs. 
John L. Dewey and Wayne M. Hull. The District 
Court of Nebraska, Fourth Judicial District, in and 
for Douglas County, sustained the appellees’ demur- 
rers and dismissed appellant’s petition. We affirm. 

Except that the course of treatment in this case 
extended from 1955 through 1962 and that there is no 
claim of affirmative misrepresentation of the effect 
of treatment, the allegations are essentially the 
same as those in Colton v. Dewey, ante p. 126, 321 
N.W.2d 913 (1982). This suit was filed October 15, 
1981. 

The rules of law which determined the resolution 
of Colton v. Dewey, supra, are dispositive of this 
case. 

The trial court was correct in sustaining appel- 
lees’ demurrers and dismissing appellant’s petition. 

AFFIRMED. 

WHITE, J., dissenting. 

Assuming, as we must for the purposes of the de- 
murrers, that all well-pleaded facts in the petition . 
are true, the majority now holds that where life- 
threatening procedures are followed by a physician, 
no duty exists beyond the end of the treatment to in- 
form the patient of the danger so that adequate steps 
might be taken to minimize the risk. The holding 
rewards unconscionable conduct and violates the 
most basic rules of public policy and common hu- 
manity. 

I am authorized to state that Krivosha, C.J., joins 
in this dissent. 
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ESTHER LARSON, E. HENRIETTA REDFERN AND BILL 
REDFERN, AND THELMA ADAMSON AND HARVEY 
ADAMSON, APPELLEES, V. RICHARD A. BEDKE AND 
HELEN K. BEDKE, APPELLANTS. 

322 N.W.2d 367 


Filed July 16, 1982. No. 43655. 
SUPPLEMENTAL OPINION 


Appeal from the District Court for Buffalo County: 
DEWAYNE WoLF, Judge. Affirmed. 


Nye, Hervert, Jorgenson & Watson, P.C., for ap- 
pellants. 


Jacobsen, Orr & Nelson, and Moller R. Johnson, 
for appellees. 


Heard before KRivosHa, C.J., BoSLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

In our original opinion (211 Neb. 247, 318 N.W.2d 
253 (1982)) we reversed and vacated an order of the 
District Court for Buffalo County entered nunc pro 
tunc, having concluded that the order was an at- 
tempt to correct a judicial error which is not a 
proper matter for correction nunc pro tunc. Upon 
motion for rehearing we conclude that, although the 
legal principles announced in our original opinion 
are entirely correct, the record does, in fact, show 
that the error being corrected was a clerical omis- 
sion by counsel and not a judicial error. We there- 
fore modify our opinion and affirm the action of the 
District Court in entering the nunc pro tunc order. 

The following principles are applicable: ‘‘A court 
of record has the inherent authority to amend its 
records so as to make them conform to the facts. 
The power extends as well to the supplying of omis- 
sions as to the correcting of mistakes, and in the ex- 
ercise of the power the court is not confined to an ex- 
amination of the judge’s minutes or other written 
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evidence; it may proceed upon any satisfactory evi- 
dence, oral or written.”’ Fisher v. Minor, 159 Neb. 
247, 66 N.W.2d 557 (1954) (syllabus of the court). 
‘More specifically it has been held that the purpose 
of a nunc pro tunc entry is to correct mistakes of the 
clerk or other court officer, or inadvertences of 
counsel, or to settle defects or omissions in the rec- 
ord, so that it will show what actually took place.’’ 
21 C.J.S. Courts § 227 at 423 (1940). Some courts 
hold that orders nunc pro tunc can be based upon the 
judge’s recollection; others hold otherwise. ‘‘[A]l- © 
though, where it appears from written evidence that 
judgment was rendered or other action taken, parol 
proof may be resorted to for the purpose of ascer- 
taining the character, terms, and conditions of such 
action, the personal knowledge and recollection of 
the court being admissible for such purpose. As dis- 
tinguished from those cases which require written 
evidence as a basis for entries nunc pro tunc, there 
exists authority to the effect that such entries may 
be made on any competent evidence, although it be 
wholly outside the record, such as the memory of the 
court alone, or recollection of the court together with 
other parol evidence.’’ 21 C.J.S., supra at 426. 
Fisher v. Minor, supra, is cited by C.J.S. for the 
proposition that ‘“‘such entries may be made on any 
competent evidence.”’ 

The transcript shows that by pretrial order, pre- 
scriptive title to the portion of the garage occupied 
by the Bedkes was made an issue. Included in the 
evidence introduced at the hearing on the applica- 
tion for entry of the order nunc pro tunc was the fol- 
lowing: (1) The pretrial order. It made title to the 
portion of the garage occupied by Larson but located 
on the Bedke property an issue. (2) The trial dock- 
et. The entry of November 27, 1979, deals only with 
an easement in general terms. The entry of Decem- 
ber 21, 1979, simply notes order modified and motion 
for new trial overruled. Neither of these is incon- 
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sistent with the position that the failure to include in 
the journal entry an order disposing of the quiet title 
issue was simply an omission. (3) The journal entry 
of November 27, 1979, which recites in its findings: 
‘‘At the west end of the driveway there was a garage 
with two doors facing to the east. The South 7.85 
feet of the garage was located upon Lot 2. The 
North 16.35 feet of the garage was located on Lot 1. 
From 1937 until 1949, the occupants of the two ad- 
joining lots used the driveway as a joint driveway 
and each occupied their one-half of the driveway 
[sic].”’ It is clear that the reference to driveway is 
a patent error and the word intended to be used was 
garage. This journal entry also contains the follow- 
ing in its findings: ‘‘As late as one year ago the 
Plaintiff Esther Larson’s son-in-law used her half of 
the garage for his vehicle ....’’ The modified jour- 
nal entry of December 21, 1979, contains the same 
findings. Neither journal entry disposes of the issue 
of title to the portion of the garage occupied by Lar- 
son but located on the Bedke lot. (4) The motion for 
new trial. It contains a request for a modified judg- 
ment and attaches a proposed order. That proposed 
order contains the same recitals with reference to 
the garage which are previously mentioned, but the 
order portion deais only with an easement to the 
front of the garage. It proposes to quiet title to the 
rest of the lot in the Bedkes. (5) A notice to Larson 
to vacate the 4.5 feet of the garage and a copy of a 
petition in ejectment. (6) The bill of exceptions 
from the original trial. It shows, as the original 
opinion notes, that the one-half of the garage occu- 
pied by Larson lies partly on the Larson lot and part- 
ly on the Bedke lot. (7) The bill of exceptions re- 
lating to the hearing on the application for the order 
nunc pro tune. It contains the following recital by 
the court: ‘‘{B]Jut I understand that the motion for 
nunc pro tunc goes not to the review of the addition 
but to see where the error has been established in 
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the rendition of it from what was intended. That 
was the purpose of nunc pro tunc.’’ (8) The record 
showing that the journal entry of December 21, 1979, 
was drafted by counsel] for the Bedkes. 

It is to be observed that in each of the journal en- 
tries, findings were made on the issue of prescrip- 
tive title to a portion of the garage. These findings 
supported a finding of adverse possession. The find- 
ings, however, were not implemented in the order 
portion of the journal entry. 

It now seems clear to us that the failure to deal 
with the issue of title to a portion of the garage was 
a simple omission. It seems further clearly in- 
ferable that this was an omission of counsel in draft- 
ing the journal entry. Nothing in the docket entries 
contradicts the showing of mere ‘‘omission.’’ 

Our original opinion is accordingly modified, and 
the portion thereof vacating the order nunc pro tunc 
is withdrawn and the order of the District Court en- 
tered nunc pro tunc on May 7, 1980, is reinstated. 

AFFIRMED. 


CiTy OF HASTINGS, APPELLEE, V. JERRY SPADY 
PONTIAC-CADILLAC, INC., A CORPORATION, APPELLANT. 
322 N.W.2d 369 


Filed July 16, 1982. No. 43958. 


1. Equity: Appeal and Error. Appeal of an equitable action is re- 
viewable de novo by this court, bearing in mind that the trial court 
had the opportunity to observe the witnesses and their manner of 
testifying and therefore was in a better position to determine the 
credibility of the evidence and the weight to be accredited thereto. 

2. Attorney and Client. An attorney must not while representing a 
client do anything knowingly that is inconsistent with the terms of 
his employment or contrary to the best interests of his client. 

38. ___. Notice to, or knowledge of, facts by an attorney is notice to, 
or knowledge of, his client. 

An attorney cannot purchase or negotiate for an interest in 

Jand in which his own client is interested. 
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5. Trusts. A constructive trust will be imposed against those who 
knowingly aid or participate in a breach of trust. 

6. Sales: Vendor and Vendee. A bona fide purchaser exists where 
the purchaser takes without knowledge or notice of any suspicious 
circumstances which would put a prudent man upon inquiry. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Thomas J. Mullen of Whelan, Foote & Scherr, 
P.C., for appellant. 


M. J. Bruckner and W. Scott Davis of Marti, Dal- 
ton, Bruckner, O’Gara & Keating, P.C., for appellee. 


Heard before BosLauGH, McCown, and CLINTON, 
JJ., and HAMILTON and Cass, D. JJ. 


Hamitton, D.J. 

This is an action brought by the appellee, City of 
Hastings, in equity to impress a constructive trust 
upon real property purchased by appellant, Jerry 
Spady Pontiac-Cadillac, Inc., from the Missouri Im- 
provement Company, a subsidiary of Missouri Pa- 
cific Railroad Company. The District Court found 
generally for the City of Hastings and imposed a 
constructive trust. 

During 1977 and part of 1978 Duane Stromer was 
city attorney for the City of Hastings, and during 
said period was also attorney for Jerry Spady 
Pontiac-Cadillac, Inc. 

In 1976 the planning director for the City of Hast- 
ings began the development of the Hastings compre- 
hensive plan. As part of this plan it was contem- 
plated that F Street would be extended along prop- 
erty owned by the Missouri Pacific Railroad Com- 
pany, but no longer used as railroad right-of-way. 
This extension of F Street was a material part of the 
comprehensive plan, since it would provide the city 
with its only major thoroughfare crossing the city 
from east to west in the south part of town. 

The extension of F Street was clearly shown on the 
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comprehensive plan that was submitted to the Hast- 
ings Planning Commission in March of 1977, which 
was attended by Duane Stromer in his capacity as 
city attorney. It became obvious at this point in 
time that the acquisition of the abandoned railroad 
right-of-way by the City of Hastings was an absolute 
necessity to accomplish the intent and purposes of 
the comprehensive plan insofar as it applied.to the 
extension of F Street. 

The records of the Missouri Pacific Railroad Com- 
pany reflect that the first contact by Duane Stromer 
with the company was on July 12, 1977, when Stromer 
advised the company that he was city attorney for 
the City of Hastings and that he was inquiring 
whether or not the company would sell the aban- 
doned property to the city for a street. Duane 
Stromer maintains his first contact with the Mis- 
souri Pacific was on April 2, 1977, when he made in- 
quiry on his own behalf. City officials were un- 
aware of these activities and had never authorized 
Stromer to negotiate for the purchase of the prop- 
erty. 

During the same period of time the city planning 
director had made contact with Missouri Pacific of- 
ficials and expressed the city’s interest in obtaining 
the abandoned right-of-way for street purposes. On 
July 21, 19877, the director informed the city engi- 
neering committee of the city’s need to acquire the 
property and the willingness of the Missouri Pacific 
to sell. The minutes of this meeting were provided 
to the mayor and members of the city council. 

In August of 1977 Duane Stromer made a written 
offer to purchase the property for $6,890, which was 
rejected. In correspondence to the Missouri Pacific 
on September 6, 1977, Stromer advised the Missouri 
Pacific that the City of Hastings was not interested 
in purchasing the property because a decision had 
been made not to put a street through in that area. 
Stromer further advised that his offer was. made 
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personally without regard to the City of Hastings. 
The record reflects this to be a deliberate falsehood, 
for at the very same time the city planning director 
was, with city approval, obtaining appraisals so as 
to submit an offer of purchase to the Missouri Pa- 
cific. 

On September 21, 1977, by letter, Stromer ac- 
cepted an offer of the Missouri Pacific and agreed to 
pay $10,900 for the property. On September 22, 1977, 
the engineering committee of the city council held a 
meeting. The F Street property was on the agenda. 
Duane Stromer requested of the committee chair- 
man that he be put on the agenda. At the meeting 
Stromer informed the committee that he had ac- 
quired the property and that he would be willing to 
transfer the property to the city for what he had in 
it, which was stated to be approximately $20,000. 

It was at this point that the city council first 
learned of Stromer’s conduct and an apparent con- 
flict of interest. The mayor discussed the matter 
with Stromer and then advised the council that 
Stromer had agreed to get out of the transaction and 
to allow the city to proceed with its acquisition of the 


property. 
On October 12, 1977, Stromer wrote to the Missouri 
Pacific and made the following statement: ‘‘Ap- 


parently, the City of Hastings, Nebraska is now in- 
terested in purchasing the said land which I did not 
know about at the time we began negotiations in 
April. To avoid any possible conflict, I must with- 
draw my offer to purchase the said land.” 

Before the letter arrived Mr. Henderson of the 
Missouri Pacific received a telephone call from 
Stromer advising him to disregard the letter when 
he received it. Stromer further advised Mr. Hen- 
derson that the deal was still on and he wanted the 
deed to be issued to the Bonnavilla Plaza Corpora- 
tion. This corporation was wholly owned by Jerry 
Spady. 
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During November and December Stromer had ad- 
vised the Missouri Pacific he was checking the title 
and that the money would be sent as soon as the title 
check had been completed. The City of Hastings, 
during this period, had completed appraisals on the 
property and had agreed to offer the Missouri Pa- 
cific the sum of $18,000. The matter was placed on 
the agenda for the city council meeting of January 9, 
1978. The motion to offer the $18,000 was passed on 
said date. On that same date Stromer obtained a 
check from Jerry Spady Pontiac-Cadillac, Inc., in 
the amount of $10,900 and forwarded the check to the 
Missouri Pacific, requesting that the property be 
deeded to Jerry Spady Pontiac-Cadillac, Inc., which 
was done, and the deed was mailed to Stromer on 
February 8, 1978. 

At no time prior to or during the January 9 city 
council meeting did Stromer mention to the city 
council what his current activities were with regard 
to the property. The city learned of the sale on 
March 6, 1978, in a letter from the Missouri Pacific, 
which stated: ‘‘Last August we received a letter 
from Duane L. Stromer, Attorney of Hastings, Ne- 
‘braska, making a bid for the property and in a tele- 
phone conversation with him immediately there- 
after, we were led to understand that he was part- 
time attorney for the City of Hastings and the pur- 
pose of obtaining this property was for street right of 
way purposes in order to insure the permanent es- 
tablishment of F Street west of Burlington. 

“Upon receipt of your letter, I investigated and 
find that Mr. Stromer, in contact with our St. Louis 
offices, requested that the title to the property on the 
deed be conveyed to Jerry Spady Pontiac-Cadillac, 
Inc. and the consideration of $10,900.00.’’ 

Upon receipt of this letter the City of Hastings first 
learned that Stromer had not withdrawn from the 
conflict of interest problem and, upon request by 
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city officials, Stromer resigned as city attorney on 
April 8, 1978. 

The record reflects that at no time had the City of 
Hastings ever authorized Duane Stromer to negoti- 
ate on its behalf, nor had the city any knowledge 
that Stromer was representing to others that he was 
negotiating on its behalf. 

Duane Stromer and Jerry Spady, president of ap- 
pellant corporation, denied knowing that the city 
was interested in the property. Stromer contends 
that his interest was for personal investment and the 
possibility of building duplexes on the property. 
Spady indicates that Stromer approached him some 
2 or 3 months before he purchased the property and 
informed him that the city was no longer interested 
in the property and proposed that he and Spady pur- 
chase the property on an equal share basis as an in- 
vestment. Thereafter, Stromer could not afford to 
financially participate and Spady undertook the pur- 
chase on his own. 

It is interesting to note that after the purchase 
Jerry Spady in negotiations with city officials, who 
were still interested in acquiring the property for the 
City of Hastings, indicated that the property had a 
value of $80,000. 

The appellant assigns error that can be summa- 
rized by stating that the trial court’s findings are not 
sustained by sufficient evidence and that the trial 
court’s findings are contrary to law. 

This appeal of an equitable action is reviewable de 
novo by this court, bearing in mind that the trial 
court had the opportunity to observe the witnesses 
and their manner of testifying and therefore was in 
a better position to determine the credibility of the 
evidence and the weight to be accredited thereto. 
Baker v. Buglewicz, 205 Neb. 656, 289 N.W.2d 519 
(1980). 

It is fundamental law that an attorney must not 
while representing a client do anything knowingly 
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that is inconsistent with the terms of his employ- 
ment or contrary to the best interests of his client. 
‘“‘An attorney is by virtue of his office disqualified 
from representing interests which are adverse in the 
sense that they are hostile, antagonistic, or in con- 
flict with each other.’’ 7A C.J.S. Attorney & Client 
§ 150 at 206 (1980). 

The facts in the record show that all negotiations 
with the Missouri Pacific for the purchase of the 
property in question were conducted by Duane 
Stromer representing to the sellers that he was rep- 
resenting the City of Hastings, himself, or the appel- 
lant. At all times during said negotiations Duane 
Stromer had actual knowledge that his employer, 
the City of Hastings, was interested in and intended 
to purchase the subject property. Duane Stromer, 
as city attorney, had a fiduciary duty to his em- 
ployer not to act in a manner inconsistent with the 
employer’s best interests. Clearly the action of 
Duane Stromer to actively participate in the acquisi- 
tion of property either for himself personally or for a 
third-party client, when he had actual knowledge 
that his employer was not only interested in pur- 
chasing the property but considered it a necessity to 
accomplish the intent and purpose of the employer’s 
comprehensive plan, was a breach of his fiduciary 
duty to his employer. 

An attorney cannot purchase or negotiate for an 
interest in land in which his own client is interested. 
Olson v. Lamb, 56 Neb. 104, 76 N.W. 433 (1898); 
James v. McNair, 164 Neb. 1, 81 N.W.2d 813 (1957). 

The breach of fiduciary duty having been so clear- 
ly established, the City of Hastings was required to 
show only that Jerry Spady Pontiac-Cadillac, Inc., 
was not a bona fide purchaser for value. The trial 
court must have concluded that appellant had either 
actual or constructive knowledge of the City of Hast- 
ings’ equitable claim to the property. The record 
before us requires such a finding. The letter of 
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Duane Stromer to the Missouri Pacific on October 
12, 1977, specifically refers to the City of Hastings’ 
interest in the property, and although actual knowl- 
edge is not necessary, it is inconceivable that with 
the close personal association of Duane Stromer 
with Jerry Spady, as reflected in this record, appel- 
lant did not have actual knowledge of the equitable 
claim of the City of Hastings. Jerry Spady had 
actual knowledge that Duane Stromer was repre- 
senting the City of Hastings and at the same time 
representing him. 

It is clear that notice to, or knowledge of facts by, 
an attorney is notice to, or knowledge of, his client. 
7A C.J.S. Attorney & Client § 182 (1980). 

The actual knowledge of Duane Stromer of the 
city’s interest in that property is imputed to his cli- 
ent, appellant herein, and that knowledge and notice 
of Stromer’s breach of fiduciary duty negates any 
claim of being a bona fide purchaser for value by the 
appellant. 

A bona fide purchaser exists where the purchaser 
takes without knowledge or notice of any suspicious 
circumstances which would put a prudent man upon 
inquiry. Love v. Fauquet, 184 Neb. 250, 166 N.W.2d 
742 (1969); Hein v. W. T. Rawleigh Co., 167 Neb. 176, 
92 N.W.2d 185 (1958). 

Where, as here, the titleholder of real estate takes 
title to property with actual or constructive knowl- 
edge of the breach of a fiduciary duty by an attorney 
to his client amounting to fraud, the court will im- 
pose a constructive trust upon the titleholder and re- 
quire that title be transferred to the defrauded 
party. 

A constructive trust will be imposed against those 
who knowingly aid or participate in a breach of 
trust. Schepers v. Lautenschlager, 173 Neb. 107, 112 
N.W.2d 767 (1962). To rule otherwise would permit 
wrongdoers to be unjustly enriched or otherwise 
benefit parties who have obtained property with ac- 
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tual or constructive knowledge of the fraudulent ac- 
tions of their agent in acquiring the property. 
The action and judgment of the trial court was 
correct and the judgment is affirmed. 
AFFIRMED, 


H. EF. JACOBBERGER, APPELLANT, V. LEE TERRY, 
DouUGLAS COUNTY ELECTION COMMISSIONER, APPELLEE. 
322 N.W.2d 620 


Filed July 16, 1982. No. 44068. 
SUPPLEMENTAL OPINION 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. , 


R. A. Skochdopole and William R. Johnson of Ken- 
nedy, Holland, DeLacy & Svoboda, for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
Daniel G. Crouchley and John Q. Powers, for appel- 
lee. 


Heard before KRIvosHaA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

On the court’s own motion, the following portion of 
its opinion found at 211 Neb. 878, 889, 320 N.W.2d 9038, 
909 (1982), will be deleted: 

“The appellant raises the following sentence from 
the trial court’s order as the basis for the final as- 
signment oferror: ‘That LB 329 requires any city of 
the metropolitan class to have a city-council form of 
government and to elect its council members by dis- 
trict.’ It was upon this reasoning that the trial court 
based its conclusion that L.B. 329 did not violate ar- 
ticle ITI, § 18. 

“It is clear from the provisions of L.B. 329 and 
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§§ 19-401 et seq. that both are applicable to cities of 
the metropolitan class. In that respect, the trial 
court’s order appears to be in error. However, ‘It is 
a familiar principle that a proper judgment will not 
be reversed because the trial court gave an errone- 
ous reason for its rendition.’ Strauss v. Square D 
Co., 201 Neb. 571, 576, 270 N.W.2d 917, 920 (1978). We 
have also stated in the past that ‘Where a correct 
judgment or order has been made, the mere fact 
that it contains erroneous declarations of law does 
not require reversal.’ Lux v. Mental Health Board 
of Polk County, 202 Neb. 106, 110, 274 N.W.2d 141, 
144-45 (1979). While the trial court may have mis- 
stated the scope of L.B. 329, its conclusion regarding 
the law’s validity under article ITI, § 18, was, as we 
noted above, correct. Consequently, its decision 
will not be overturned on this basis.”’ 

The following language is substituted therefor: 

“The foregoing discussion, it seems to us, makes 
superfluous the appellant’s final assignment of error 
that the trial court erred in its finding ‘That LB 329 
requires any city of the metropolitan class to have a 
city-council form of government and to elect its 
council members by district.’ It was upon this rea- 
soning that the trial court apparently based its con- 
clusion that L.B. 329 did not violate article III, § 18. 

“Tf the trial court was correct in such finding, ob- 
viously the challenged legislation is neither special 
nor local in nature because all cities of the metro- 
politan class now existing or hereinafter coming into 
being would be treated the same. If the appellant is 
correct and a city now having a commission form of 
government can, because of population growth, be- 
come a city of the metropolitan class and retain its 
existing form of government, as we have explained 
above, the Legislature has a reasonable basis for 
distinguishing between the commission form of city 
government and all other forms of city government 
for metropolitan class cities.”’ 
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Additionally, the following sentence, ‘‘Finally, we 
will not overturn what we find to be a correct finding 
by the trial court in spite of what appears to be a 
misstatement of the law in the court’s order,’’ found 
at 890, 320 N.W.2d at 909, is deleted. 


F'ARMERS UNION COOPERATIVE ASSOCIATION, A 
NEBRASKA CORPORATION, NICKERSON, NEBRASKA, 
APPELLANT, V. MID-STATES CONSTRUCTION COMPANY, A 
NEBRASKA CORPORATION, ET AL., APPELLEES. 

322 N.W.2d 373 


Filed July 16, 1982. No. 44243. 


1. Corporations: Limitations of Actions. Where a corporation has in 
fact been dissolved and no longer exists as a legal entity, the rule of 
its incapacity to sue or be sued applies regardless of the mode of 
dissolution whether by judicial decree or otherwise. 

2. Principal and Surety. A surety cannot be held beyond the precise 
terms of its contract. Any intention on the part of the surety to as- 
sume a further and continued liability must be found in the words 
of the contract made. It is not a matter of inference, but of ex- 
press statement. The liability of a surety, therefore, is measured 
by, and will not be extended beyond, the strict terms of its contract. 


Appeal from the District Court for Dodge County: 
MaRK J. FUHRMAN, Judge. Affirmed. 


Robert M. Hillis of Yost, Schafersman, Yost, 
Lamme & Hillis, for appellant. 


C. L. Robinson of Fitzgerald, Brown, Leahy, Strom, 
Schorr & Barmettler, for appellee Peerless. 


Harry B. Otis of Gaines, Otis, Haggart, Mullen & 
Carta, for appellee Mid-States. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 
This is an appeal from an order in which the trial 


148 NEBRASKA REPORTS VOL. 212 


Farmers Union Co-op Assn. v. Mid-States Constr. Co. 


court granted the defendants’ motions for summary 
judgment, dismissed the plaintiff’s first and third 
causes of action, and sustained a demurrer to the 
plaintiff's second cause of action. Plaintiff appeals 
and assigns as error the dismissal of its petition. 

A discussion of the facts elicited in the depositions 
and pleadings is necessary for an understanding of 
this complicated matter. 

Plaintiff, Farmers Union Cooperative Association 
(Co-op), entered into a contract on February 7, 1966, 
with Mid-States Construction Company (Mid- 
States), a Nebraska corporation. The contract ob- 
ligated Mid-States to erect a 250,000 bushel capacity 
concrete grain elevator at Nickerson, Nebraska. At 
paragraphs 2, 38, and 9, the contract provided: 
‘2. The Contractor shall furnish a Contractor’s Per- 
formance and three year(s) Maintenance Bond cov- 
ering the above work, the premium for which shall 
be paid for by the Owner exclusive of this Contract 
Price. 

‘3. The Contractor warrants that for a period of 3 
year(s) from the date of the Contract that he will be 
responsible for any structural failure in the build- 
ing(s), either partial or complete, and will keep in 
good repair the work contracted to be done, all as 
may be caused by faulty design, inadequate plans or 
by defective materials, work or workmanship, ex- 
cept such minor apparent defects as are inherent 
with this type of construction, and it being under- 
stood that Equipment furnished by the Contractor 
shall be Guaranteed to the Owner only to the extent 
to which it is Guaranteed to the Contractor by the 
Equipment Manufacturer. 


“9, The work shall commence within 15 days af- 
ter the Contract is signed and estimated to be sub- 
stantially complete, to an operational condition, ... 
by Aug. 31, 1966 subject only to conditions of para- 
graph 7 above, or 11 below.”’ 
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The defendant Peerless Insurance Company 
(Peerless) furnished a bond, pursuant to the con- 
tract between Co-op and Mid-States, on March 9, 
1966. The bond recited in pertinent part: ‘“WHERE- 
AS, the above bounden Principal has entered into a 
certain written contract with the above named Ob- 
ligee, dated the 7th day of February 1966 to con- 
struct a complete reinforced concrete grain elevator 
of 250,000 bushel capacity, as per terms of con- 
tract[,] which contract is hereby referred to and 
made a part hereof as fully and to the same extent 
as if copied at length herein. 

“Now, therefore, the condition of the above obliga- 
tion is such, that if the above bounden Principal 
shall well and truly keep, do and perform, each and 
every, all and singular, the matters and things in 
said contract set forth and specified to be by the said 
Principal kept, done and performed at the time and 
in the manner in said contract specified, and shall 
pay over, make good and reimburse to the above 
named Obligee, all loss and damage which said 
Obligee may sustain by reason of failure or default 
on the part of said Principal, then this obligation 
shall be void; otherwise, to be and remain in full 
force and effect.’’ 

Mid-States completed construction of the elevator 
in June 1966 and Co-op assumed possession at that 
time. 

Mid-States was dissolved by the Secretary of State 
for nonpayment of taxes on August 3, 1970, and has 
not been revived. 

On November 28, 1977, an incident occurred which 
precipitated this litigation. A large segment of the 
concrete in the elevator broke away, leaving a large 
hole in the elevator. 

On January 3, 1979, Co-op filed suit in the District 
Court for Dodge County against Mid-States and 
Peerless. Service was had on ‘‘Harry B. Otis, Reg- 
istered Agent,’’ for Mid-States and on the Director of 
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Insurance for the State of Nebraska as agent for 
Peerless. 

In the petition, Co-op asserted three separate the- 
ories of action, which it labeled causes of action, 
against both defendants. In its first cause of action, 
Co-op asserted that the defendants fraudulently rep- 
resented to Co-op that the elevator’s specifications 
were adequate and that the plans were specifically 
followed, but that in fact substantial amounts of 
horizontal reinforcing steel were not installed in the 
structure, thereby causing the breakout in the ele- 
vator side. In the second cause of action, essen- 
tially the same facts were alleged as a breach of the 
contract to construct the elevator according to the 
plans and in a workmanlike manner. In the third 
cause of action, the Co-op sought recovery on a 
theory of negligent construction. 

A special appearance by Mid-States was over- 
ruled. Further service was attempted on Mid-States 
by delivering summonses to persons designated as 
trustees and assignees of Mid-States. Mid-States 
filed a motion for summary judgment, which was 
sustained. The defendant Peerless’s demurrer to 
the second cause of action was sustained, and its 
motion for summary judgment as to the first and 
third causes of action was also sustained and the pe- 
tition of Co-op dismissed. 

We will first consider the court’s action with re- 
spect to Mid-States. Implicit in the trial court’s con- 
sideration of this matter, quite apart from obvious 
questions relating to statutes of limitations, is the 
status of a dissolved corporation. Various proce- 
dures for the dissolution of a corporation are pro- 
vided for by Nebraska statutes. Mid-States was dis- 
solved pursuant to the provisions of Neb. Rev. Stat. 
§ 21-323 (Reissue 1970) for nonpayment of taxes. In 
addition, the statutes provided for dissolution vol- 
untarily by the stockholders, Neb. Rev. Stat. 
§ 21-2082 (Reissue 1970), and for involuntary dissolu- 
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tion by the action of the Attorney General, Neb. Rev. 
Stat. § 21-2093 (Reissue 1977), or by shareholders or 
creditors, Neb. Rev. Stat. § 21-2096 (Reissue 1977). 

Mid-States was dissolved for nonpayment of taxes 
nearly 9 years before suit and 7 years prior to the 
failure of the elevator. Neb. Rev. Stat. § 21-20,104 
(Reissue 1977) provides in part: ‘‘The dissolution of 
a corporation either (1) by the issuance of a certifi- 
cate of dissolution by the Secretary of State, (2) by a 
decree of court when the court has not liquidated the 
assets and business of the corporation as provided in 
sections 21-2001 to 21-20,134, or (3) by expiration of 
its period of duration, shall not take away or impair 
any remedy available to or against such corpora- 
tion, its directors, officers, or shareholders, for any 
right or claim existing, or any liability incurred, 
prior to such dissolution if action or other proceed- 
ing thereon is commenced within two years after the 
date of such dissolution.’’ 

In discussing the question of whether a dissolved 
corporation can be sued after the specified period by 
statute has passed, we said in Christensen v. Boss, 
179 Neb. 429, 435-36, 188 N.W.2d 716, 720 (1965) (a vol- 
untary dissolution case): ‘‘At common law a corpo- 
ration’s capacity to sue or be sued terminates when 
the corporation is legally dissolved. See, 16A 
Fletcher, Cyclopedia Corporations (Perm. Ed.), 
§ 8142, p. 311; Beasley v. Fox, 173 F.2d 920; Leiser- 
son & Adler, Inc. v. Keam (Ky.), 266 S.W.2d 352; In 
re National Surety Co., 286 N.Y. 216, 36 N.E.2d 119. 

‘‘Where a corporation has in fact been dissolved 
and no longer exists as a legal entity, the rule of its 
incapacity to sue or be sued applies regardless of the 
mode of dissolution whether by judicial decree or 
otherwise. See, 16A Fletcher, Cyclopedia Corpora- 
tions (Perm. Ed.), § 8142, p. 315; MacAffer v. Boston 
& Maine R.R. Co., 268 N.Y. 400, 197 N.E. 328. In the 
absence of statutory provisions to the contrary no 
action at law can be maintained by or against it as a 
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corporate body or in its corporate name. See, 16A 
Fletcher, Cyclopedia Corporations (Perm. Ed.), 
§ 8142, p. 312; Peoria Engraving Co. v. Streator Cold 
Storage Door Co., 221 Iowa 690, 266 N.W. 548; Gar- 
rett v. Pilgrim Mines Co., 47 Idaho 595, 277 P. 567; 
Meramec Spring Park Co. v. Gibson, 268 Mo. 394, 188 
S.W. 179; Pendleton v. Russell, 144 U.S. 640, 12 S. Ct. 
743, 36 L. Ed. 574.’’ We there held that a suit not 
brought within the 5-year statutory period as pro- 
vided by Neb. Rev. Stat. § 21-186 (Reissue 1962) was 
subject to dismissal. 

We acknowledge that a number of states have held 
that a corporation whose charter is revoked for non- 
payment of taxes is a de facto corporation and con- 
tinues legal existence during the forfeiture period. 
However, a corporation is a creature of the Legisla- 
ture. Any change in substantive law relating to the 
status of such a dissolved corporation is particularly 
within its domain. 

The petition was properly dismissed against Mid- 
States; thus other errors assigned as to it need not 
be discussed. 

In discussing the actions against Peerless, we first 
observe that no allegations specifically describing 
either fraud, negligence, or breach of contract are 
directed against Peerless. The liability of Peerless 
to Co-op is described by the surety bond it executed 
and the pertinent provisions of the contract incor- 
porated by reference. 

The guarantee undertaken by Peerless appears to 
be (1) performance of the contract by August 31, 
1966, and (2) a warranty from defects for a period of 
3 years after performance. The contract is quite 
clear that Peerless will guarantee the Co-op ‘‘for a 
period of 3 year(s) from the date of the Contract... 
for any structural failure in the building(s) ....”’ 

‘‘General or indefinite words in the instrument as 
to the time during which the surety shall remain 
liable will be limited by a recital specifying the time 
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during which the prescribed duty is to be performed 
by the principal.’’ 74 Am. Jur. 2d Suretyship § 29 at 
31 (1974). 

In Rawleigh Co. v. Smith, 142 Neb. 529, 531, 9 
N.W.2d 286, 287 (1943), in discussing the liability of a 
surety, we said: ‘‘A surety cannot be held beyond 
the precise terms of his contract. Any intention on 
the part of the surety to assume a further and con- 
tinued liability must be found in the words of the 
contract made. It is not a matter of inference, but 
of express statement. The liability of a surety, 
therefore, is measured by, and will not be extended 
beyond, the strict terms of his contract.”’ 

Putting aside obvious questions of the statute of 
limitations, Peerless guaranteed the structure for 3 
years; it does not make any difference for the pur- 
poses of this opinion whether from the date of the 
contract as recited or from the date of completion. 
There was no structural failure within the 3-year pe- 
riod guaranteed by Peerless. Co-op must seek relief 
under, and we must enforce only, that guarantee 
which was actually promised. No structural defect 
having arisen within the contract period, the trial 
court was correct in its dismissal of the action 
against Peerless. 

AFFIRMED. 

BOSLAUGH, J., concurs in the result. 


LLOYD E. BEASLEY, APPELLANT, V. CITY OF OMAHA ET 
AL., APPELLEES. 
322 N.W.2d 377 


Filed July 16, 1982. No. 44248. 


1. Administrative Law: Appeal and Error. Where an administrative 
body has acted within its jurisdiction and there is some competent 
evidence to support its findings and order, the order will be af- 
firmed. 
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2. Administrative Hearings: Evidence. That which is relevant, ad- 
missible, and tends to establish the facts in issue is competent evi- 
dence in the context of administrative hearings. 

3. Administrative Law: Rules of Evidence. The investigation con- 
ducted by an administrative body is not intended to be carried out 
in observance of the technical rules adopted by courts of law. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Thomas J. Young, for appellant. 


Herbert M. Fitle, City Attorney, and Kent N. 
Whinnery, for appellees. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal arises from a determination by the 
District Court of Nebraska, Fourth Judicial District, 
in and for Douglas County, affirming a decision of 
the Omaha Personnel Board (Board) which upheld 
the termination of plaintiff-appellant Lloyd E. Beas- . 
ley’s employment as a manager in Omaha’s housing 
and community development department. 

Appellant asserts the District Court erred in find- 
ing, as did the Board, that appellant’s separation 
from employment was in compliance with the appli- 
cable city ordinance. Further, that the District 
Court erred in finding that the evidence adduced be- 
fore the Board was sufficient to constitute a basis for 
the termination; specifically, in finding that there 
was a “lack of funds’’ and that appellant was the 
‘least qualified’? employee. We find the assign- 
ments of error to be without merit and affirm the or- 
der of the District Court. 

We first examine the scope of judicial review in an 
appeal by a proceeding in error which questions the 
decision of an administrative body, such as the per- 
sonnel board of a municipality. The law in this re- 
gard is well settled. Where an administrative body 
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has acted within its jurisdiction and there is some 
competent evidence to support its findings and or- 
der, the order will be affirmed. Stradley v. City of 
Omaha, 201 Neb. 378, 267 N.W.2d 541 (1978); 
Shepherd v. City of Omaha, 194 Neb. 813, 235 N.W.2d 
873 (1975). No claim is made that the Board did not 
act within its jurisdiction. The nature of evidence 
deemed competent in the context of administrative 
hearings has also been established. It is that which 
is relevant, admissible, and tends to establish the 
facts in issue; however, the investigation conducted 
by an administrative body is not intended to be car- 
ried out in observance of the technical rules adopted 
by courts of law. Shepherd v. City of Omaha, 
supra; Munk v. Frink, 81 Neb. 631, 116 N.W. 525 
(1908). 

With those rules in mind, we find that the record 
before the Board reveals appellant’s employment 
was terminated, because of a lack of funds, by letter 
on January 31, 1979, effective that same date. He 
was provided with 30 days’ separation pay. The ap- 
pellant and another employee were selected for 
separation from employment because they were 
found to be “‘least qualified.’’ Although appellant 
had a supervisory job title and classification, he per- 
formed no supervisory duties; he performed fewer 
duties and had less responsibility than another em- 
ployee with an identical title and position; and over 
a period of time other employees had assumed vari- 
ous parts of his job. He had been the subject of 
numerous performance evaluations over a period of 
time which consistently resulted in low scores. He 
had, under three different supervisors, consistently 
been assigned fewer projects than other employees 
of his rank. Nonetheless, his performance con- 
tinued to show a low output, both qualitatively and 
quantitatively. Appellant was perceived by peers 
and others as being unmotivated, and he did not in- 
Spire confidence. , 
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The lack of adequate funds to maintain appellant’s 
position originated with a reduction of $25,000 in the 
housing and community development department 
budget in September of 1978. An evaluation of the 
personnel in the division in which the reduction had 
occurred was begun, following which the choice of 
individuals to be separated was made. 

Section 7.04.8835 of the Omaha Municipal Code 
(1959) provides as follows: ‘‘A department head 
may separate any employee without prejudice be- 
cause of lack of funds or curtailment of work, after 
giving notice of at least ten working days to such 
employee. However, no regular employee shall be 
separated from any department while there are pro- 
visional, probationary or temporary employees 
serving in the same class of positions in that depart- 
ment. Whenever a classified position is abolished or 
a reduction in force becomes necessary, lay offs 
shall be in reverse order of total service with the 
City when the qualifications of the employees to per- 
form the available work are substantially equal; 
otherwise the employees best qualified to perform 
the work shall be retained. Such departures from 
the regular reduction in force procedures and the 
reasons therefor shall be reported to the Personnel 
Director. Any employee adversely affected by such 
an action may appeal to the Personnel Board.’’ 

Appellant argues first that the separation did not 
comply with the ordinance’s 10-day notice require- 
ment and that had it done so, money would have 
been available at the end of that 10-day period to 
continue his employment as the result of other 
vacancies which occurred. That argument is not 
persuasive. The notice requirement provides an 
employee some time while still receiving full pay 
within which to seek other employment. In this in- 
stance appellant was paid for 30 days without being 
required to work at all after he had received the 
notice of separation. Nor is there any merit in the 
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claim that events took place after the notice of sepa- 
ration which obviated the basis for the termination. 
So long as a department head acts in good faith 
based upon the realities of his budget at the time he 
acts, he is not required to review his decision in light 
of subsequent events. See Sibert v. City of Omaha, 
201 Neb. 399, 267 N.W.2d 753 (1978), wherein Sibert 
was discharged from his employment based partly 
on a physician’s statement that it was not likely that 
he could continue to perform the strenuous work 
which the position required without sustaining addi- 
tional injuries. Plaintiff thereafter, and subsequent 
to his discharge, obtained another letter from the 
physician which said he was ‘‘probably’’ capable of 
returning to work, provided he wear a body support. 
We rejected that ‘‘after the fact’’ attempt to remove 
the cause for discharge. Moreover, it is not clear 
from the record that the personnel vacancies oc- 
curring after appellant’s termination would continue 
to remain unfilled, although there was testimony 
with respect to a vacancy created by one resignation 
that no plan existed to fill it at this time. 

Appellant further argues he was prejudiced inas- 
much as his separation was not reported to the per- 
sonnel director as required by the applicable ordi- 
nance. This too is moot; appellant has had the 
benefit of an appeal to the Board. 

The remainder of appellant’s argument is an- 
swered by the fact that the quantum of evidence 
which exists satisfies the ‘‘some competent evi- 
dence”’ requirement to support a finding that he fell 
into the ‘‘least qualified’ category. 

The rationale is not unlike that in Ackerman v. 
Civil Service Commission, 177 Neb. 232, 234-35, 128 
N.W.2d 588, 590 (1964), wherein, in discussing the 
powers of the civil service commission, we said: 
“The act vests a wide discretion in the civil service 
commission but does not vest a similar discretion in 
the district court. The statute does not contemplate 
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that the appeal to the district court shall be a trial de 
novo similar to the review on appeal of an action in 
equity. The purpose of the appeal to the district 
court is to permit the employee to obtain a deter- 
mination only as to whether the order of the com- 
mission was made in good faith for cause. If the 
evidence in the district court is sufficient to show 
that the order of the commission was made in good 
faith for cause, then the order of the commission 
must be affirmed. 

“In this case the only evidence which was intro- 
duced in the district court was the record of the tes- 
timony and exhibits which were received at the 
hearing before the civil service commission. Thus, 
the inquiry here is limited to whether this evidence 
was sufficient to sustain a finding of cause for dis- 
charge.”’ 

Given the scope of judicial review of administra- 
tive determinations, the District Court was com- 
pelled to affirm the Board, and we are compelled to 
affirm the District Court. 

AFFIRMED, 

WuHite, J., concurs in the result. 

KRIvosHa, C.J., dissenting. 

I find that I must respectfully dissent from the 
majority in this case. I do so not because I disagree 
with the majority’s declaration as to the law but, 
rather, as to its application of the facts in this case. 
As amply noted by the majority, the record in this 
case establishes the fact that the appellant was in- 
deed “least qualified’’ to perform the tasks for 
which he was hired. The record further discloses 
that the City did not have the necessary courage to 
take the appropriate action and discharge the em- 
ployee for cause but, rather, relied upon a makeshift 
argument concerning a reduction in funds. It is dif- 
ficult, if not impossible, to imagine that one who 
rose to the rank of supervisor and had seniority near 
the very top of the list among 15 employees was not 
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entitled to be ‘‘bumped down’’ to the lowest job in 
the department. If, indeed, everyone in the depart- 
ment was more qualified than the appellant, it would 
appear that he should have long ago been dis- 
charged for cause. My reason for objecting to the 
action taken by the majority is that I do not believe 
that an ordinance of the type involved herein should 
be used as a means of relieving city management of 
its responsibility to manage, or of permitting city 
management to avoid the responsibility of proving 
cause, by creating a ‘‘reduction in funds”’ or a “re- 
duction in work.’’ I believe that the City has a di- 
rect responsibility to manage its affairs and to dis- 
charge employees for cause when such cause exists. 
The right of an employee to be laid off in reverse or- 
der of total service, pursuant to the provisions of 
§ 7.04.835 of the Omaha Municipal Code (1959), is to- 
tally and completely made ineffective when we per- 
mit a municipality to discharge a supervisor on the 
basis of ‘‘reduction in funds” or ‘‘reduction in work”’ 
because the city maintains that the supervisor who 
has been employed for a number of years is less 
qualified than any other person employed in the de- 
partment. 


SHARON RAWSON, APPELLANT, V. CITY OF OMAHA, 
NEBRASKA, APPELLEE. 
322 N.W.2d 381 


Filed July 16, 1982. No. 44274. 


1. Subrogation. The doctrine of subrogation includes every instance 
in which one person pays a debt for which another is primarily li- 
able, and which in equity and good conscience should have been 
discharged by the latter, so long as the payment was made under 
compulsion or for the protection of some interest of the one making 
the payment and in discharge of an existing liability. 

The doctrine of subrogation is not administered by courts 

of equity as a legal right, but the principle is applied to subserve 
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the ends of justice and to do equity in the particular case under 
consideration. It does not rest on contract and no general rule can 
be laid down which will afford a test for its application in all cases. 
The facts and circumstances of each case determine whether the 
doctrine is applicable. 

One is not a volunteer when he has an interest of his own to 
protect. And a payment is not voluntary when made under com- 
pulsion, as where one is forced to pay the debt or claim for which 
another is primarily liable. 

A person who has paid the debt of another in response to 
the threat of civil proceedings by a third person, whether or not the 
third person is acting in good faith, is entitled to restitution from 
the other if the payor acted to avoid trouble and expense. 

Where property of one person is used in discharging an 
obligation owed by another or a lien upon the property of another, 
under such circumstances that the other would be unjustly en- 
riched by the retention of the benefit thus conferred, the former is 
entitled to be subrogated to the position of the obligee or lienholder. 
One who is sued for alleged negligence and who, in an ef- 
fort to save his property, including the expenditure of attorney 
fees, enters into a reasonable settlement is not a volunteer and is 
entitled to seek reimbursement under the doctrine of equitable sub- 
rogation. 


Appeal from the District Court for Douglas County: 
KEITH HowarbD, Judge. Reversed and remanded 
with directions. 


Daniel P. Chesire of Kennedy, Holland, DeLacy & 
Svoboda, for appellant. 


Herbert M. Fitle, City Attorney, and Richard A. 
Cerveny, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KrivosuHa, C.J. 

This is an appeal from a judgment entered by the 
District Court for Douglas County, Nebraska, which, 
in essence, found that while the appellant, Sharon 
Rawson, had paid to third parties money for dam- 
ages caused solely by the negligence of the appellee, 
City of Omaha (City), she could not recover that 
money from the City under the theory of contribu- 
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tion. She has now appealed that judgment and, 
upon consideration of the case, we find that the judg- 
ment of the trial court should be reversed and re- 
manded with directions. 

The record discloses that Rawson was operating 
her motor vehicle west on Blondo Street in Omaha, 
Nebraska, on February 24, 1978. As she approached 
the 7300 block, her right front tire suddenly struck a 
large pothole in the street, causing her to lose con- 
trol of her vehicle. Her vehicle then crossed the 
centerline and struck the left rear of a pickup owned 
and operated by Rollie Rogers. Rawson’s vehicle 
then continued westbound and the left front of her 
vehicle struck the left front of a vehicle owned and 
operated by Fred Black. Black was accompanied 
by his daughter, Jean Clary, and her two sons, Brian 
and Michael. The collision with Black’s vehicle 
spun Rawson’s vehicle around and it came to rest in 
the westbound lane of traffic pointing in an eastward 
direction approximately 270 feet from the location of 
the pothole. 

As a result of the accident Rogers made a claim 
for property damage against Rawson in the amount 
of $492.41. Black also made a claim for property 
damage to his vehicle and for his personal injury 
against Rawson. Black subsequently filed a lawsuit 
against Rawson which was settled without trial for 
the sum of $11,215.50. A second suit filed by Black’s 
daughter and her children against Rawson was like- 
wise settled for the sum of $1,665. Rawson was re- 
quired to pay to the various claimants the total sum 
of $13,372.91 in settlement of all the claims that were 
made against her as a result of the accidents. In 
addition, the Rawson vehicle was a total loss. 

Rawson then filed a written claim with the City 
pursuant to the Political Subdivisions Tort Claims 
Act, Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1977). 
The City never responded to the claim and it was 
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necessary for Rawson to withdraw her claim and 
file this lawsuit. 

Her petition alleged three causes of action against 
the City. In her first cause of action Rawson sought 
damages for the loss of her vehicle. In her second 
cause of action she prayed for contribution from the 
City for the reason that she was compelled to pay 
the various claimants for their property damage and 
personal injuries arising out of the accident. Raw- 
son alleged that the City was liable for contribution 
on the ground that the City was jointly liable to the 
claimants to whom she alone had paid a fair and 
reasonable settlement. Rawson further alleged that 
her payment to the claimants had conferred a bene- 
fit upon the City. 

In her third cause of action Rawson prayed that 
the City indemnify her in the total amount of 
$13,372.50, being the amount that she was required to 
pay the various claimants. 

The City demurred to Rawson’s second cause of 
action, seeking contribution, and also demurred to 
her third cause of action, seeking indemnity, on the 
ground that neither stated a cause of action. The 
trial court overruled the demurrer as to the second 
cause of action and sustained the demurrer as to the 
third cause of action. The third cause of action was 
then dismissed. Trial was thereafter had on the 
first and second causes of action. 

At trial, the City’s counsel agreed that the sums 
paid by Rawson in settlement of the claims were fair 
and reasonable. The City also agreed that Rawson’s 
claim was properly made pursuant to the Political 
Subdivisions Tort Claims Act and that the City did 
not act on the claim, thereby resulting in Rawson 
withdrawing the claim after 6 months and timely fil- 
ing her lawsuit. The only issue the City contested 
was its liability to Rawson’s claim for damages un- 
der both her first and second causes of action. 

In the City’s answer to Rawson’s second cause of 
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action, it denied the existence of any negligence on 
its part and alleged that the sole proximate cause of 
the accident and the injury sustained to the various 
third persons with whom Rawson settled was a re- 
sult of Rawson’s negligence. The City then set out a 
number of specific allegations of negligence similar 
to those raised in defense of Rawson’s first cause of 
action. The City also alleged that the defect in the 
road was a condition and not a cause of the accident, 
and that Rawson had the last clear chance to avoid 
the accident. The City finally alleged that if there 
was no negligence on behalf of Rawson, then she 
was a mere volunteer in settling with the claimants 
and therefore should not be entitled to any contribu- 
tion. Following the trial, the trial court held that 
the sole proximate cause of the accident was the 
negligence of the City. The trial court’s finding that 
the sole proximate cause of the accident was the 
negligence of the City will not be disturbed on appeal 
unless clearly wrong. See Lee v. City of Omaha, 209 
Neb. 345, 307 N.W.2d 800 (1981). We cannot say it 
was clearly wrong. As a result of its finding, the 
trial court ordered the City to pay Rawson the loss 
related to her motor vehicle. That is not involved in 
this appeal and is final and binding on the City. The 
trial court then held that because Rawson was not at 
all negligent, and the negligence was solely that of 
the City, Rawson could not recover from the City un- 
der the theory of contribution. 

While we believe the trial court was correct in its 
conclusion that, generally, in order for a party to re- 
cover contribution after a settlement of a claim by 
one of the parties, there must be a common liability 
proved to exist between both the party settling the 
claim and the party from whom contribution is 
being sought (18 Am. Jur. 2d Contribution § 47 
(1965); Allied Mutual Casualty Co. v. Long, 252 Iowa 
829, 107 N.W.2d 682 (1961); Western Casualty & S. 
Co. v. Milwaukee G. C. Co., 213 Wis. 302, 251 N.W. 
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491 (1933)), we believe that Rawson was neverthe- 
less entitled to recover back the money she had paid 
in settlement of the claims under the doctrine of 
equitable subrogation. 

In the case of Cagle, Inc. v. Sammons, 198 Neb. 
595, 602, 254 N.W.2d 398, 403 (1977), we recognized 
the doctrine of equitable subrogation, writing: 
‘““*The doctrine of subrogation includes every in- 
stance in which one person pays a debt for which an- 
other is primarily liable, and which in equity and 
good conscience should have been discharged by the 
latter, so long as the payment was made under com- 
pulsion or for the protection of some interest of the 
one making the payment and in discharge of an ex- 
isting liability.’ Sheridan v. Dudden Implement, 
Inc., 174 Neb. 578, 119 N.W.2d 64 (1962). The doc- 
trine applies where a party is compelled to pay the 
debt of a third person to protect his own rights or in- 
terest, or to save his own property. Luikart v. 
Buck, 131 Neb. 866, 270 N.W. 495 (1936); 73 Am. Jur. 
2d, Subrogation, § 11, p. 605. The doctrine of subro- 
gation is not administered by courts of equity as a 
legal right, but the principle is applied to subserve 
the ends of justice and to do equity in the particular 
case under consideration. It does not rest on con- 
tract and no general rule can be laid down which 
will afford a test for its application in all cases. The 
facts and circumstances of each case determine 
whether the doctrine is applicable. Rapp v. Rapp, 
173 Neb. 136, 112 N.W.2d 777 (1962); Jones v. Rhodes, 
162 Neb. 169, 75 N.W.2d 616 (1956); Equitable Life 
Assurance Society of the United States v. Person, 
135 Neb. 800, 284 N.W. 260 (1939).’’ 

And in 73 Am. Jur. 2d Subrogation § 4 at 600-01 
(1974), it is observed: ‘‘Subrogation, in so far as it 
grows out of the equities of the parties, has much in 
common with certain other equitable doctrines... . 

‘Equity seeks by subrogation, as it does by reim- 
bursement, contribution, and exoneration, to pre- 
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vent the unearned enrichment of one party at the ex- 
pense of another by creating a relation somewhat 
analogous to a constructive trust in favor of the sub- 
rogee, or party making payment, in all legal rights 
held by the creditor. ... 

“Subrogation effects an assignment by operation 
of law and so it is sometimes termed ‘equitable as- 
signment.’ But it has been regarded as differing 
from an ordinary assignment of the debt in that such 
assignment assumes the continued existence of the 
debt, while subrogation follows upon its payment. 
However, it has been asserted that regardless of 
whether a transfer is technically called assignment 
or subrogation or equitable assignment or assign- 
ment by operation of law, its ultimate effect is the 
same: to pass the title to a cause of action from one 
person to another.”’ 

While it is true that subrogation is never awarded 
in equity to one who is merely a volunteer in paying 
the debt of another (Sharp v. Citizens Bank of Stan- 
ton, 70 Neb. 758, 98 N.W. 50 (1904); 73 Am. Jur. 2d 
Subrogation § 23 (1974)), one who pays the debt of 
another in order to protect his own property or inter- 
est is not considered a volunteer for purposes of 
equitable subrogation. At 73 Am. Jur. 2d Subroga- 
tion § 24 at 613 (1974), we find: ‘‘Generally speak- 
ing, the party making payment is a volunteer if, in 
so doing, he has no right or interest of his own to 
protect, and acts without obligation, moral or legal, 
and without being requested by anyone liable on the 
obligation. ... ; ; 

‘One is not a volunteer when he has an interest of 
his own to protect. And a payment is not voluntary 
when made under compulsion, as where one is 
forced to pay the debt or claim for which another is 
primarily liable.’’ 

A similar view has been adopted by courts with re- 
gard to restitution. The Restatement of Restitution 
§ 71 at 290 (1937) notes: ‘‘A person who has paid 
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the debt of another in response to the threat of civil 
proceedings by a third person, whether or not the 
third person is acting in good faith, is entitled to res- 
titution from the other if the payor acted to avoid 
trouble and expense.’’ We perceive of no reason 
why a similar rule should not be adopted in connec- 
tion with the doctrine of equitable subrogation. See 
73 Am. Jur. 2d Subrogation § 25 (1974). 

A case similar to the case at bar is Alamida v. 
Wilson, 53 Hawaii 398, 495 P.2d 585 (1972), decided by 
the Supreme Court of Hawaii. In permitting the 
plaintiff, who was found not to be a joint tort-feasor, 
the right to recover, the court said at 403, 495 P.2d at 
589: ‘‘Although we think that there can be no recov- 
ery on the theory of contribution, we do think that 
Morse and Keawe are entitled to recover from the 
co-defendants found liable, in this case the County, 
on the equitable principle of subrogation ....” 
(Emphasis in original.) The court then cited with 
approval the statement from the Restatement, su- 
pra, and further cited the statement contained in the 
Restatement of Restitution § 162 (1937) to the ef- 
fect: ‘‘ ‘Where property of one person is used in dis- 
charging an obligation owed by another or a lien 
upon the property of another, under such circum- 
stances that the other would be unjustly enriched by 
the retention of the benefit thus conferred, the 
former is entitled to be subrogated to the position of 
the obligee or lienholder.’ ’’ Alamida v. Wilson, 
supra at 404, 495 P.2d at 590. 

We believe it would produce a totally illogical rule 
if we were to say that one who is slightly negligent 
may recover under the doctrine of contribution or 
indemnification, depending upon the facts, but one 
who is not at all negligent, but who is sued and 
therefore makes payment, may not recover at all. 

Obviously, in the instant case, Rawson was not a 
volunteer as that term in the law is understood. 
Rawson was a party defendant to two lawsuits which, 
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until the cases were decided, might have determined 
that she was liable for an amount substantially in 
excess of that which was in fact paid. One should 
have the right to settle a lawsuit in which there is a 
reasonable doubt concerning liability and not be re- 
quired to incur all of the expenses of litigation to 
conclusion before being entitled to seek subrogation. 
To hold otherwise would be to discourage settle- 
ments and to promote litigation, a concept which 
should be discouraged by the courts. We believe it 
is not inappropriate to hold that one who is sued for 
alleged negligence and who, in an effort to save his 
property, including the expenditure of attorney fees, 
enters into a reasonable settlement is not a vol- 
unteer and is entitled to seek reimbursement un- 
der the doctrine of equitable subrogation. Were we 
to hold otherwise we would declare that the appel- 
lant herein, though found to be totally free of any 
negligence, must bear the total expenses which 
should have otherwise been paid by the City. It oc- 
curs to us that to hold otherwise would result in un- 
just enrichment to the City and was the very reason 
for creating the doctrine of equitable subrogation. 
The party ultimately determined to be liable is not 
in any manner prejudiced by our holding. All of the 
defenses which were available to the defendant, had 
it been sued in the first instance, are still available 
when sued by one seeking subrogation. We believe 
that the judgment of the trial court on the second 
cause of action should be reversed and the cause re- 
manded with instructions to enter judgment for 
Rawson and against the City of Omaha on her 
second cause of action. 
REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., dissenting. 

I dissent. The opinion extends the subrogation 
doctrine beyond its purposes. An unresolved tort 
liability is not a debt. The existence of a debt is 
basic to the right of subrogation. The right of con- 
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tribution can ordinarily be enforced and legally de- 
termined by third-party procedure. Neb. Rev. Stat. 
§ 25-331 (Reissue 1979); Royal Ind. Co. v. Aetna Cas. 
é Sur. Co., 193 Neb. 752, 229 N.W.2d 183 (1975). Al- 
though joinder may not be possible in all cases, I 
would not extend subrogation simply to meet the re- 
quirements of those special instances. 


JOSE R. MARTINEZ, APPELLEE, V. HARRY ‘‘PETE’’ 
PETERSON, DIRECTOR OF MOTOR VEHICLES, ET AL., 
APPELLANTS. 

322 N.W.2d 386 


Filed July 16, 1982. No. 44302. 


1. Implied Consent Law. A licensee who did not understand that he 
was being asked to submit to a chemical test because he cannot 
read, speak, or understand the English language cannot be said to 
have refused to take the test under our implied consent law. 

2. Appeal and Error. Where there is irreconcilable conflict in the evi- 
dence on a material issue, the reviewing court will, in determining 
the weight of the evidence of the witnesses, consider the fact that 
the trial court observed them and their manner of testifying and 
must have accepted one version of the facts rather than the other. 

3. Motions for New Trial. Evidence of facts occurring after a trial or- 
dinarily cannot be made the basis for a motion for new trial on the 
ground of newly discovered evidence. 


Appeal from the District Court for York County: 
BrYcE Bartu, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellants. 


John R. Brogan of Brogan, McCluskey & Wolsten- 
holm, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 
The Director of Motor Vehicles appeals from an 
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order of the District Court for York County, Ne- 
braska, which reversed and set aside an order by 
the director revoking the operator’s license and 
driving privileges of the appellee for a period of 6 
months for failure to submit to a chemical test of his 
blood or urine. We affirm. 

In his petition on appeal to the District Court, Jose 
R. Martinez alleged that he does not speak or under- 
stand the English language and did not understand 
the explanation of the arresting officer concerning 
the ‘‘Implied Consent Law.’’ Martinez further al- 
leged that the action of the director was erroneous 
because he was not effectively advised of his rights 
by the arresting officer because the arresting officer 
did not explain his rights to him in Spanish and he 
did not have a written explanation of the implied 
consent law written in Spanish. Finally, Martinez 
alleged that he did not refuse to submit to a chemi- 
cal test of his blood, breath, or urine. 

At the trial in the District Court, Martinez moved 
for the appointment of an interpreter under Neb. 
Rev. Stat. §§ 25-2401 to 25-2406 (Reissue 1979). Mar- 
tinez testified that he had been born and raised in 
Mexico and was 27 years old. At the time of his ar- 
rest on August 3, 1980, he was employed at the Sun- 
flower Beef Packing Company in York, Nebraska. - 
Martinez testified that he could not read English nor 
could he understand the English language except for 
simple statements spoken slowly. The court found 
that the appellee satisfied the requirements of 
§ 25-2401, found that an interpreter should be ap- 
pointed for the purposes of the appeal, and ap- 
pointed Luciano Medel as interpreter. 

On the night of August 3, 1980, Officer Gary D. Un- 
derhill of the York Police Department was called to 
the scene of an accident at Fifth and Lincoln Ave- 
nues, York, Nebraska. A witness to the accident 
gave a description to the officer of a vehicle that had 
struck a parked vehicle and then left the scene of the 
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accident. The witness accompanied the officer and 
identified a vehicle parked at 1204 Lincoln Avenue as 
the vehicle that had been involved in the accident. 
Officer Underhill found the appellee asleep in the 
front seat of the vehicle. Officer Underhill stated 
that ‘‘Mr. Martinez had appeared to be under the in- 
fluence of alcohol.... Mr. Martinez appeared to 
have been ill because there was vomit within the in- 
terior and out the outside door, there was some on 
his clothing.’’ The officer also testified that there 
was a strong odor of alcohol and the appellee needed 
assistance getting out of the car. 

At that point Martinez was placed under arrest 
and transported to the York Police Department. 
Upon arrival at the police department, Martinez was 
read the standard implied consent form. In addition 
to reading the form to Martinez, Underhill at- 
tempted to explain in detail Martinez’ responsibility 
to take the chemical test and what the penalties 
would be if he did not. Officer Underhill testified 
that the Breathalyzer test was not available so the 
appellee was given a choice between a blood or 
urine test. Underhill testified that Martinez’ re- 
sponse was that he wanted the officer to make the 
decision for him. The officer advised Martinez that 
he could not do so, that Martinez needed to do it him- 
self. Officer Underhill testified that he interpreted 
Martinez to say that he would not be willing to do 
anything that would take his license away from him. 
Underhill also testified that after explaining to the 
appellee that he would have to make his own deci- 
sion with regard to which chemical test he would 
submit to, the appellee responded once again that he 
wanted the officer to make the decision for him and 
if the officer did not, he would not make one. 

Mr. Martinez was asked on direct examination: 
“Q. Did you understand that the police officers 
were asking you to give them a test of your blood or 
your urine? A. (By Mr. Medel) They were speak- 


VoL. 212 JANUARY TERM, 1982 171 


Martinez v. Peterson 


ing very fast and I cannot understand. Q. Did you 
understand that giving that test was necessary in or- 
der for you to keep your driver’s license? A. (By 
Mr. Medel) No, I did not understand that.’ Mar- 
tinez also testified that he quit school at the age of 10 
just after finishing his elementary education, which 
was up to the sixth grade in Mexico. 

Martinez was also asked the question. ‘“‘On the 
night that the police officer talked to you, did you re- 
fuse to permit a test of your blood, breath, or urine? 
A. (By Mr. Medel) I did not understand them. 
Q. Did you refuse anything that you understood 
they were asking you? A. (By Mr. Medel) No.’’ 

In Nebraska a conditional or qualified refusal to 
take a test to determine the alcohol content of body 
fluids under the implied consent law is not sanc- 
tioned by the act and such refusal is a refusal to 
submit to the test within the meaning of the act. 
Wohlgemuth v. Pearson, 204 Neb. 687, 285 N.W.2d 102 
(1979); Winter v. Peterson, 208 Neb. 785, 305 N.W.2d 
803 (1981). , 

A refusal to submit to a chemical test occurs with- 
in the meaning of the implied consent law when the 
licensee, after being asked to submit to a test, so 
conducts himself as to justify a reasonable person in 
the requesting officer’s position in believing that the 
licensee understood that he was asked to submit to a 
test and manifested an unwillingness to take it. 
Wohlgemuth v. Pearson, supra; Winter v. Peterson, 
supra. To constitute a refusal to submit to a chemi- 
cal test required under the implied consent statute, 
the only understanding required by the licensee is an 
understanding that he has been asked to take a test. 
There is no defense to refusal that he does not under- 
stand the consequences of refusal or is not able to 
make a reasonable judgment. as to what course of 
action to take. Wohlgemuth v. Pearson, supra; 
Winter v. Peterson, supra. 

In this case a conflict exists in the evidence as to 
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whether or not the appellee understood that he was 
being asked to submit to a test of his blood or urine. 
In Zadina v. Weedlun, 187 Neb. 361, 362, 190 N.W.2d 
857, 858 (1971), this court stated: ‘‘Where there is ir- 
reconcilable conflict in the evidence on a material 
issue, the reviewing court will, in determining the 
weight of the evidence of the witnesses, consider the 
fact that the trial court observed them and their 
manner of testifying and must have accepted one 
version of facts rather than the other.”’ 

The District Court had the opportunity to see and 
hear the appellee and Officer Underhill testify. The 
inability of the appellee to understand and communi- 
cate in the English language was observed by the 
trial court. The fact that a person may understand 
simple words or statements in English which are 
spoken slowly does not necessarily mean that he is 
proficient in the English language. The trial court 
obviously concluded from the testimony of the appel- 
lee that he understood neither that he was being 
asked to submit to a test nor the consequences of re- 
fusing to submit to the test. 

The State urges us to adopt the rule in State v. 
Hurbean, 23 Ohio App. 2d 119, 261 N.E.2d 290, 298 
(1970), in which the Court of Appeals of Ohio stated: 
‘‘We hold that a person who voluntarily operates a 
motor vehicle upon the highways of this state is 
estopped, in a proceeding under Section 4511.19.1, 
Revised Code, to assert insufficient language skill to 
comprehend the request and advice provided in Sec- 
tion 4511.19.1 (C), Revised Code, when received in 
the statutory manner and form.’’ We are unwilling 
to adopt such a rule in this state. We believe the 
appellee in this case did not refuse to submit to a 
chemical test only because he lacked the under- 
standing that he was being asked to take a test. The 
appellee’s testimony was consistent with what hap- 
pened when he was arrested. When asked about re- 
ceiving a letter from the Department of Motor Ve- 
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hicles on or about August 16, 1980, the appellee testi- 
fied that he received it but was not able to read it, 
and that he did not ask anyone to read it to him and 
he did not understand that there was going to be a 
hearing on August 26, 1980, in Grand Island, Ne- 
braska. He then received a second letter from the 
Department of Motor Vehicles containing a copy of 
the order revoking his driver’s license. Again he 
could not read the letter. Finally, he took the letters 
to a Catholic priest in York, Nebraska, who could 
speak and read Spanish. The priest informed the 
appellee as to the contents of the letters and referred 
him to local counsel. 

The appellants also assigned as error the District 
Court’s failure to grant their motion for new trial. 
Appellants filed a motion for new trial based on new- 
ly discovered evidence. In Wagner v. Loup River 
Public Power District, 150 Neb. 7, 33 N.W.2d 300 
(1948), this court stated: ‘‘Evidence of facts occur- 
ring after a trial ordinarily cannot be made the basis 
for a motion for a new trial on the ground of newly 
discovered evidence.’’ (Syllabus of the court.) 

‘“‘Newly discovered evidence within the purview of 
[Neb. Rev. Stat. § 25-1142 (Reissue 1979)] is evidence 
in existence at the time of the trial, but which could 
not, by reasonable diligence, have been procured.”’ 
See Wagner v. Loup River Public Power District, 
supra at 11, 33 N.W.2d at 303. 

The newly discovered evidence offered by the ap- 
pellants here was evidence of facts occurring after 
the trial. Trial was held on November 20, 1980. The 
facts upon which the appellants base their motion 
for new trial occurred on December 1, 1980, and are 
therefore not newly discovered evidence. 

For the reasons stated, the judgment of the trial 
court in setting aside the order of the Director of 
Motor Vehicles revoking the operator’s license and 
driving privileges of the appellee is hereby affirmed. 

AFFIRMED. 
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DoNALD J. BAUER, APPELLANT, V. HARRY ‘‘PETE”’ 
PETERSON, DIRECTOR OF THE DEPARTMENT OF MOTOR 
VEHICLES OF THE STATE OF NEBRASKA, APPELLEE. 
322 N.W.2d 389 


Filed July 16, 1982. No. 44315. 


1. Implled Consent Law: Appeal and Error. On appeal from the 
revocation of a motor vehicle operator’s license under our implied 
consent statute, the Nebraska Supreme Court reviews the findings 
of the trial court de novo. 

2. Implied Consent Law: Proof. In such a proceeding, the burden of 
proof is on the licensee to establish by a preponderance of the evi- 
dence the grounds for reversal. 

3. Implied Consent Law. A refusal to submit to a test for purposes of 
the implied consent law occurs when the licensee, upon being asked 
to take the test, conducts himself in a way which would justify a 
reasonable person in the officer’s position in believing that the li- 
censee understood that he had been asked to take a test and that he 
had manifested an unwillingness to take it. 

4. Implied Consent Law: Appeal and Error. Although we review 
such cases de novo, where there is a conflict in the evidence, great 
weight is given the fact that the trial court had the opportunity to 
see, hear, and observe the witnesses and the presentation of evi- 
dence firsthand in deciding which body of evidence deserved the 
greater credibility. 


Appeal from the District Court for Holt County: 
Henry F. REIMER, Judge. Affirmed. 


Arlen D. Magnuson, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellee. 


Heard before KRivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal originates from the dismissal by the 
District Court of Nebraska, Fifteenth Judicial Dis- 
trict, in and for Holt County, of plaintiff-appellant’s 
petition which sought reversal of an order by the Ne- 
braska Department of Motor Vehicles revoking ap- 
pellant’s privilege to drive. We affirm. 

Appellant, Donald J. Bauer, has assigned 15 pur- 
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ported errors, but has failed to discuss any in his 
argument other than a challenge to the sufficiency 
of the evidence to support the revocation. There- 
fore, pursuant to Rule 8.a.2.(3) of this court, we con- 
sider only that assignment. State v. Beckmer, 211 
Neb. 442, 318 N.W.2d 889 (1982). 

On appeal from the revocation of a motor vehicle 
operator’s license under our implied consent statute, 
this court reviews the findings of the trial court de 
novo. In such a proceeding, the burden of proof is 
on the licensee to establish by a preponderance of 
the evidence the grounds for reversal. Hehn v. 
State, 206 Neb. 34, 290 N.W.2d 813 (1980); Wohlge- 
muth v. Pearson, 204 Neb. 687, 285 N.W.2d 102 (1979). 

Neb. Rev. Stat. § 39-669.08 (Reissue 1978) provides 
in pertinent part as follows: ‘‘(1) Any person who 
operates or has in his actual physical control a mo- 
tor vehicle upon a public highway in this state shall 
be deemed to have given his consent to submit to a 
chemical test of his blood, urine, or breath, for the 
purpose of determining the amount of alcoholic con- 
tent in his body fluid.’’ 

Neb. Rev. Stat. § 39-669.09 (Reissue 1978) provides 
in pertinent part: ‘‘The law enforcement officer 
who requires a chemical blood, breath, or urine test 
pursuant to section 39-669.08 may direct whether the 
test shall be of blood, breath, or urine; Provided, 
that when the officer directs that the test shall be of 
a person’s blood or urine, such person may choose 
whether the test shall be of his blood or urine.’”’ 

Neb. Rev. Stat. § 39-669.15 (Reissue 1978) provides 
in pertinent part: ‘‘If a person arrested pursuant to 
section 39-669.08 refuses to submit to the chemical 
test of blood, breath, or urine required by that sec- 
tion, the test shall not be given and the arresting of- 
ficer shall make a sworn report to the Director of 
Motor Vehicles.”’ 

Neb. Rev. Stat. § 39-669.16 (Reissue 1978) provides 
in pertinent part: ‘‘Upon receipt of the officer’s re- 
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port of such refusal, the Director of Motor Vehicles 
shall notify such person of a date for hearing before 
him as to the reasonableness of the refusal to submit 
to the test.... After granting the person an oppor- 
tunity to be heard on such issue, if it is not shown to 
the director that such refusal to submit to such 
chemical test was reasonable, the director shall 
summarily revoke the motor vehicle operator’s li- 
cense or nonresident operating privilege of such per- 
son for a period of six months from the date of such 
order.”’ 

The record reveals that appellant was stopped by 
Nebraska State Patrol Officer Norbert Liebig for 
speeding and received an appropriate citation there- 
for. Evidence was also adduced regarding the 
weaving of appellant’s vehicle across the centerline, 
the presence of alcohol on appellant’s breath, and 
the slurred speech of appellant. Appellant was 
given a preliminary breath test at the scene, which 
he failed. He was then arrested. Following the re- 
fusal of appellant to give either a blood or urine 
sample, the Department of Motor Vehicles, in due 
course, issued an order revoking appellant’s driving 
privileges. 

In his argument appellant stresses two points: 
that he was denied the choice between a blood and 
urine test and that he did offer to provide a urine 
test. The record reveals that he was afforded the 
opportunity to choose between a blood or urine test. 
The testimony of the arresting officer consistently is 
to the effect that he gave appellant such a choice. 
Further, the postarrest advisement form, which ap- 
pellant read himself and had read verbatim to him 
by the arresting officer, recites that when a test of 
the blood or urine is required, the licensee may 
choose which of the two it shall be. It is true that 
when the form was first presented to appellant at 
the scene of the arrest, it only contained the word 
‘‘plood’’ in the space provided for the type of test re- 
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quired; however, the officer testified that each time 
he requested a test he gave appellant a choice of 
blood or urine. Although appellant testified he did 
not see the word ‘‘urine’’ on the form until the hear- 
ing before the Department of Motor Vehicles, the of- 
ficer testified he wrote it in the form at the sheriff’s 
office. With respect to appellant’s claimed offer to 
give a urine sample, the officer testified that the 
offer was made only if appellant would not have to 
go to jail. Upon being informed he would have to 
spend time in jail, appellant said: ‘‘In that case, 
forget it.’’ A refusal to submit to a test for purposes 
of the implied consent law occurs when the licensee, 
upon being asked to take the test, conducts himself 
in a way which would justify a reasonable person in 
the officer’s position in believing that the licensee 
understood that he had been asked to take a test and 
that he had manifested an unwillingness to take it. 
Wohlgemuth v. Pearson, 204 Neb. 687, 285 N.W.2d 102 
(1979); Winter v. Peterson, 208 Neb. 785, 305 N.W.2d 
803 (1981). 

Although we review this case de novo, where there 
is a conflict in the evidence, great weight is given 
the fact that the trial court had the opportunity to 
see, hear, and observe the witnesses and the presen- 
tation of evidence firsthand in deciding which body 
of evidence deserved the greater credibility. Zadina 
v. Weedlun, 187 Neb. 361, 190 N.W.2d 857 (1971). 

We find appellant was properly informed of his 
choice between a blood and urine test, that he only 
conditionally offered to provide a urine test, and that 
he therefore refused to take the test as required by 
statute. The subsequent order of the department re- 
voking licensee’s privilege to drive was therefore 
proper. 

The action of the District Court was correct and is 
affirmed. 

AFFIRMED, 
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BETTY WALLROFF, APPELLEE, V. LAVERNE 
DOUGHERTY, APPELLANT. 
322 N.W.2d 392 


Filed July 16, 1982. No. 44355. 


1. Specific Performance. Specific performance is not generally de- 
mandable as a matter of absolute legal right but is addressed to the 
sound legal discretion of the court. It will not be granted where en- 
forcement of the contract would be unjust. 

. A party seeking specific performance must show that he 

has substantially complied with the terms of the contract, including 

proof that he is ready, able, and willing to perform his obligations 
under the contract. 


Appeal from the District Court for Lancaster 
County: WiLliam D. BLUE, Judge. Reversed and 
remanded with directions. 


Daniel E. Wherry and Miles W. Johnston of Johns- 
ton, Barber & Wherry, for appellant. 


No appearance for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an appeal in an action for specific per- 
formance of a contract for the sale of real estate. On 
April 27, 1980, the defendant, LaVerne Dougherty, 
was the high bidder at the auction sale of a resi- 
dence property in Lincoln, Nebraska. Following the 
auction the defendant entered into a written contract 
to purchase the property from the plaintiff, Betty 
Wallroff. The contract provided that it was ‘‘Sub- 
ject, however, and on condition that the owner there- 
of has good, valid and marketable title, in fee simple 

..’ The contract further provided, ‘‘Seller shall 
furnish to Purchaser either a complete abstract of 
title (certified to date by a bonded abstracter) or a 
title insurance commitment (binder), as determined 
by Seller.’’ 

When the defendant failed to perform, the plaintiff 
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commenced this action on May 15, 1980. 

The petition alleged that ‘‘At all times mentioned 
herein plaintiff owned and still owns in fee simple 
absolute”’ the property sold to the defendant. The 
defendant’s answer, filed June 16, 1980, admitted the 
plaintiff’s allegations of ownership but alleged the 
purchase agreement had been rescinded because the 
garage on the property had been condemned by the 
city of Lincoln and the residence was infested with 
termites. 

The fact was that the plaintiff was only a contract 
purchaser of the property and the purchase contract 
was of record. On October 3, 1980, the plaintiff's 
contract vendors commenced an action in the same 
court, alleging the plaintiff was in default and pray- 
ing for foreclosure of the contract. 

On February 18, 1981, the specific performance 
case came on for trial. The plaintiff testified that 
she had bought the property ‘‘on contract with the 
deed in August of 1975,’’ but admitted that she had 
been sued by the contract vendors. A copy of the 
petition filed in the action to foreclose the plaintiff's 
land contract was received in evidence. 

On February 27, 1981, the trial court found that the 
plaintiff was entitled to specific performance and or- 
dered the defendant to perform the contract within 
30 days. Thereafter, the defendant filed a motion 
for new trial, a motion to set aside the judgment and 
grant a new trial, a motion to set aside the judgment 
of specific performance and enter an order of dis- 
missal of the plaintiff’s petition, and a motion to de- 
clare the judgment void for lack of jurisdiction and 
fraud and either dismiss plaintiff's petition or order 
a new trial, all of which were overruled. The de- 
fendant then appealed to this court. 

The action being equitable in nature, it is for re- 
view de novo in this court. 

Specific performance is not generally demandable 
as a matter of absolute legal right but is addressed 
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to the sound legal discretion of the court. It will not 
be granted where enforcement of the contract would 
be unjust. James J. Parks Co. v. Lakin, 206 Neb... 
184, 292 N.W.2d 21 (1980). 

A party seeking specific performance must show 
that he has substantially complied with the terms of 
the contract, including proof that he is ready, able, 
and willing to perform his obligations under the con- 
tract. Tedco Development Corp. v. Overland Hills, 
Inc., 200 Neb. 748, 266 N.W.2d 56 (1978); James J. 
Parks Co. v. Lakin, supra. Upon the record in this 
case, we believe the plaintiff is not entitled to spe- 
cific performance. 

The contract in this case was subject to the condi- 
tion that the plaintiff have good, valid, and market- 
able title, in fee simple, to the property and that an 
abstract of title or title insurance be supplied to the 
purchaser. It is undisputed that the plaintiff failed 
to satisfy or perform these requirements. 

There is a distinction between a mere lien upon 
the property and an absence of legal title in the 
vendor. See, McNeny v. Campbell, 81 Neb. 754, 116 
N.W. 671 (1908), rehearing denied 81 Neb. 761, 117 
N.W. 885; 77 Am. Jur. 2d Vendor and Purchaser 
§§ 12 and 176 (1975). The judgment in this case was 
not binding upon the plaintiff’s contract vendors, 
and her contract was in litigation at the time of the 
trial in this case. 

It is unnecessary to discuss the other contentions of 
the parties. The judgment of the District Court is 
reversed and the cause remanded with directions to 
dismiss the petition of the plaintiff. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 
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STATE EX REL. ROLLAND JAKES, JR., APPELLANT, V. 
NEBRASKA BOARD OF PAROLE ET AL., APPELLEES. 
322 N.W.2d 394 


Filed July 16, 1982. No. 44389. 


Mandamus. A writ of mandamus is a proper remedy to compel an of- 
ficial to act only when the duty to act is imposed upon the official 
by law, when the duty continues to exist at the time the writ is ap- 
plied for, and when the duty is clearly expressed in the law. 


Appeal from the District Court for Lancaster 
County: Wiuiu14aM D. Buus, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Lynne 
Fritz, for appellees. 


Heard before Krivosua, C.J., BosLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The appellant, Rolland Jakes, Jr., filed this action 
in the Lancaster County District Court seeking the 
issuance of a writ of mandamus to compel the appel- 
lees to give him credit against his sentence for time 
served following the revocation of his parole on Jan- 
uary 3, 1977. The District Court denied the request 
for the writ and dismissed the appellant’s petition, 
finding that a writ of mandamus was not the proper 
remedy in this instance. The appellant has assigned 
numerous errors on this appeal which can be sum- 
marized generally into a claim that the trial court 
erred in failing to find that the appellant had a legal 
right to the relief requested; in finding that Neb. 
Rev. Stat. § 83-1,123 (Reissue 1981) did not impose a 
clear, unequivocal, and mandatory duty on the ap- 
pellees to grant the sought-after credits against his 
sentence; and that it was error not to issue the writ 
of mandamus and to dismiss the petition. We af- 
firm. 
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The appellant was initially incarcerated in the Ne- 
braska Penal Complex on January 26, 1971, to a 
term of not less than 5 nor more than 10 years on a 
conviction for escape. He was released on parole to 
Minnesota on or about November 21, 1974, but was 
arrested by Minnesota authorities on December 11, 
1974, and charged with aggravated assault. Appel- 
lant pled guilty to this charge and, pursuant to plea 
negotiations, was sentenced on March 26, 1975, to a 
term not to exceed 7% years, said sentence to run 
“‘concurrent’’ with any time to be served by appel- 
lant in Nebraska. On July 27, 1976, a probable cause 
hearing relating to a possible violation of appellant’s 
Nebraska parole was conducted for Nebraska by a 
Minnesota hearing officer and resulted in a finding 
of probable cause that the appellant had indeed vio- 
lated his Nebraska parole. Appellant was returned 
to Nebraska on December 7, 1976, pursuant to the 
provisions of the Interstate Corrections Compact, 
Neb. Rev. Stat. § 29-3401 (Reissue 1979). 

Upon appellant’s return to Nebraska the appellee 
Board of Parole conducted an initial hearing on the 
revocation of appellant’s parole on December 21, 
1976, which was continued following the appellant’s 
request that his attorney be present. A second hear- 
ing was held on January 3, 1977, and resulted in the 
revocation of appellant’s Nebraska parole. It would 
appear from the record that at all times after De- 
cember 7, 1976, appellant remained incarcerated in 
the Nebraska Penal Complex. As a matter of fact, 
the records of the Board of Parole, which were of- 
fered and received into evidence, indicate that the 
Board reviewed appellant’s record on three different 
occasions between January and March 1978, with the 
final review resulting in a deferral of appellant’s 
case until March 1979. In May 1979 he was paroled 
by Nebraska, although he violated that parole soon 
thereafter and was again incarcerated. In the 
meantime, on April 11, 1978, the Minnesota authori- 
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ties paroled the appellant on the sentence received 
on the aggravated assault charge. However, appel- 
lant remained in custody in the Nebraska Penal 
Complex to serve the time remaining on his original 
Nebraska sentence for the escape conviction, except 
for the parole in May of 1979. 

The request which forms the basis for this manda- 
mus action is that of the appellant that the Board of 
Parole be compelled to give him credit against the 
time remaining on his original Nebraska sentence 
for the period between January 3, 1977, the date on 
which his Nebraska parole was revoked, and April 
11, 1978, when the appellant was paroled by the Min- 
nesota authorities. Both parties agree that the ap- 
pellant was physically incarcerated in the Nebraska 
Penal Complex during this period. The dispute 
arises from the differing interpretations each party 
has given to the authority and duty of the Board fol- 
lowing the revocation of a parolee’s parole. 

The emphasis the parties have placed upon the 
Board of Parole’s duty following the revocation of 
parole is not misplaced in light of the well-established 
prerequisites for the issuance of a writ of mandamus. 
A writ of mandamus is a proper remedy to compel 
an official to act only. when the duty to act is im- 
posed upon the official by law, when the duty con- 
tinues to exist at the time the writ is applied for, and 
when the duty is clearly expressed in the law. Sin- 
gleton v. Kimball County Board of Commissioners, 
203 Neb. 429, 279 N.W.2d 112 (1979); State ex rel. 
Goossen v. Board of Supervisors, 198 Neb. 9, 251 
N.W.2d 655 (1977). 

The appellant asserts in this action that the Board 
of Parole had a clear duty imposed upon it by 
§ 83-1,123 to ‘‘recommit”’ him for the remainder of 
his Nebraska prison term once they revoked his pa- 
role on January 3, 1977. The terms of this section 
provide that ‘‘(1) A parolee whose parole is revoked 
shall: (a) Be recommitted for the remainder of his 
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maximum prison term, deducting the period served 
on parole prior to the violation... .’’ We must also 
note, however, that actual physical custody of the 
former parolee is apparently an essential element to 
the commencement of the running of his sentence 
upon revocation of parole. This conclusion arises 
from the fact that the former parolee is considered 
‘an escaped prisoner until apprehended and re- 
turned to the Department of Correctional Services” 
and, furthermore, ‘‘until the date of his arrest for 
the custody of the Board of Parole’’ no time after a 
delinquency of parole is declared shall be counted as 
a portion of time served. § 83-1,123(1)(b) and (2). 
The essence of actual physical custody is made all 
the more apparent by the fact that the Board of Pa- 
role is continuously in the ‘‘legal custody and con- 
trol’’ of all persons discharged on parole. (Em- 
phasis supplied.) Neb. Rev. Stat. § 83-1,121 (Reissue 
1981). Consequently, although the Board of Parole 
may have ‘“‘legal custody’’ of a parolee, it is readily 
apparent that actual physical custody, effectuated 
by an “‘‘arrest’”’ or ‘‘apprehension’’ of the parole 
violator, is necessary before ‘‘recommitment”’ is 
possible. 

The peculiar circumstances surrounding this set of 
facts makes the foregoing analysis particularly im- 
portant. As noted, the appellant’s presence in Ne- 
braska was accomplished under the Interstate Cor- 
rections Compact. The provisions of the compact 
provide that inmates confined under the terms of the 
compact ‘‘shall at all times be subject to the juris- 
diction of the sending State [Minnesota] and may at 
any time be removed therefrom for transfer to a 
prison or other institution within the sending State 

..’ § 29-3401, art. IV(c). The appellee relies on 
this provision in support of its contention that it 
could not recommit the appellant since it did not 
have actual custody or control of appellant until the 
latter’s parole by Minnesota on April 11, 1978. In do- 
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ing so, however, appellee ignores another provision 
of the compact which limits the sending state’s 
power of removal in the following manner: ‘‘[I]f at 
the time the sending State [Minnesota] seeks to re- 
move an inmate from an institution in the receiving 
State [Nebraska] there is pending against the in- 
mate within such State any criminal charge or if the 
inmate is formally accused of having committed 
within such State a criminal offense, the inmate 
shall not be returned without the consent of the re- 
ceiving State until discharged from prosecution or 
other form of proceeding, imprisonment or detention 
for such offense.’’ § 29-3401, art. V(a). Under such 
a provision the State of Nebraska may very well 
have been able to retain possession of the appellant 
for the duration of his Nebraska sentence had Min- 
nesota sought to remove him from this state. 

In any event, it is apparent from the foregoing dis- 
cussion that the appellant’s exact status and the ap- 
pellee’s exact duty in relation thereto are far from 
clear. As noted in our discussion of the prerequi- 
sites for a writ of mandamus, an official’s duty must 
be clearly expressed in the law before a writ is prop- 
erly issued. While the Board of Parole may have a 
clear duty to recommit a parolee to serve the re- 
mainder of his sentence following the revocation of 
his parole, we do not even reach that point under the 
present set of facts. Whether or not the Board has a 
clear duty to recommit the appellant depends upon 
whether the appellant has been arrested for the 
‘“‘custody of the Board of Parole”’ and ‘‘apprehended 
and returned to the Department of Correctional 
Services.’’ § 83-1,123. Until the appellant’s status is 
clearly established in that respect under the Inter- 
state Corrections Compact and the laws governing 
the Board of Parole, the Board does not have a clear 
duty to act under the law, and the appellant was not 
entitled to a writ of mandamus. 

The foregoing conclusion is all the more appropri- 
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ate in light of the general rule that mandamus is an 
extraordinary remedy which is not awarded as a 
matter of right and will not issue where there is 
another plain and adequate remedy available. State 
ex rel. Newbold v. County of Buffalo, 202 Neb. 813, 
277 N.W.2d 246 (1979). The discussion above makes 
it readily apparent that the appellant is one ‘‘whose 
rights, status or other legal relations are affected by 
a statute.’’ Neb. Rev. Stat. § 25-21,150 (Reissue 
1979). As such, appellant is entitled to have his 
rights or status under the law determined in an ac- 
tion seeking a declaratory judgment pursuant to the 
Uniform Declaratory Judgments Act. Neb. Rev. 
Stat. §§ 25-21,149 to 25-21,164 (Reissue 1979). Fur- 
thermore, as noted by the trial court, appellant may, 
at the appropriate time, file a petition in habeas cor- 
pus to contest the lawfulness of his continued impris- 
onment. 

We have held in the past that ‘‘where a specific 
duty is provided by statute, mandamus may be in- 
voked to enforce it if denied; and the party entitled 
to such relief will not be forced to pursue his remedy 
by circuitous and dilatory action at law.’’ State ex 
rel. Simpson v. Vondrasek, 203 Neb. 693, 701-02, 279 
N.W.2d 860, 866 (1979). However, in this instance 
there is no such “specific duty’’ which has not been 
performed by the appellee Board of Parole. Until 
the appellant’s status under the law is determined, a 
task more appropriately achieved in an action for a 
declaratory judgment, no such clear or specific duty 
shall be present. The judgment of the trial court is 
hereby affirmed. 

AFFIRMED. 
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KENNETH QO. POLLARD, APPELLEE AND CROSS- 
APPELLANT, V. WRIGHT’S TREE SERVICE, INC., 
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLEE, 
NEBRASKA SECOND INJURY F'UND, THIRD-PARTY 
DEFENDANT, APPELLANT AND CROSS- APPELLEE. 

322 N.W.2d 387 
Filed July 16, 1982. No. 81-575. 


1. Workmen’s Compensation: Appeal and Error. In testing the suf- 
ficiency of the evidence to support findings of fact made by the 
Workmen’s Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful party. 

The findings of fact made by the Workmen’s Com- 
pensation Court after rehearing have the force and effect of a jury 
verdict and will not be set aside on appeal unless clearly wrong. 

3. Workmen’s Compensation: Second Injury Fund. In a workmen’s 
compensation case the State and the Second Injury Fund may be 
impleaded as parties after the initial hearing in the Workmen’s 
Compensation Court and prior to the de novo rehearing, in the ab- 
sence of proof of prejudice. 

4. Workmen’s Compensation. Under the Workmen’s Compensation 
Act an award which is payable periodically for 6 months or more is 
subject to modification on the ground of increase or decrease of in- 
capacity due solely to the injury. 

In a modification proceeding in a workmen’s compensation 
case, the whole question of the employee’s physical condition can 
again be inquired into as of that time. 

6. Workmen’s Compensation: Second Injury Fund: Attorney Fees. 
Within the meaning of Neb. Rev. Stat. § 48-125 (Reissue 1978) the 
Nebraska Second Injury Fund is an ‘‘employer,’’ and if, on appeal 
to the Supreme Court, the fund fails to obtain any reduction in the 
amount of the award of the Workmen’s Compensation Court on re- 
hearing, the employee is entitled to a reasonable sum as attorney 
fees in this court, to be assessed against the Second Injury Fund. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed and remanded with directions. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellant. 


John R. Timmermier of Schmid, Ford, Mooney & 
Frederick, for appellee Wright’s. 


Michael P. Cavel of Stave, Cavel & Coffey, P.C., 
for appellee Pollard. 
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Heard before KrRivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, and Hastinas, JJ. 


McCown, J. 

This is a workmen’s compensation case. At the 
initial hearing in the Workmen’s Compensation 
Court the plaintiff was found entitled to benefits un- 
der the workmen’s compensation law and received 
an award for temporary total disability to the date 
of the hearing and for so long as he remained totally 
disabled, and directed that if total disability ceases 
he was entitled to statutory amounts of compensa- 
tion for any residual permanent partial disability. 
The employer impleaded the Second Injury Fund 
and made application for rehearing. On rehearing 
before a three-judge panel the court made an award 
to plaintiff against the employer for temporary total 
disability to January 22, 1981, and 71% percent 
permanent partial disability to the body as a whole 
thereafter. The remaining portion of a total dis- 
ability award was assessed against the Nebraska 
Second Injury Fund for the duration of plaintiff’s 
total disability. The Second Injury Fund has ap- 
pealed. 

The plaintiff, who was 63 years old at the time of 
hearing, slipped and fell on January 17, 1979, while 
clearing brush in the course of his employment by 
Wright’s Tree Service, Inc. He was hospitalized im- 
mediately and treated extensively thereafter. As a 
result of the fall he sustained an injury to his neck 
which, in and of itself, would have produced a 5 to 10 
percent permanent partial disability to the body as a 
whole. The evidence showed, however, that the 
plaintiff had undergone three operations between 
1972 and 1976 for cervical disc injuries. The first 
operation was for an injury in 1972, incurred while 
working for another employer, for which he received 
workmen’s compensation. The two later surgical 
operations arose from automobile accidents. His 
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employer at the time of the accident involved here 
was aware of the previous injuries and the plaintiff’s 
resulting partial disability when plaintiff was hired 
in January 1978. There was also evidence that the 
plaintiff had a history of episodes in which he stared 
into space and fell to the ground and was unable to 
move. The plaintiff's doctor testified that the fall of 
January 17, 1979, contributed in a material and sub- 
stantial way to aggravate plaintiff’s preexisting cer- 
vical spondylosis, and that the 1979 fall caused more 
disability than it would have to a patient who had not 
had the previous injuries. 

At the initial hearing before the compensation 
court on October 6, 1980, the Nebraska Second Injury 
Fund was not a party. Following the entry of the 
total disability award on November 5, 1980, the em- 
ployer made application for rehearing and im- 
pleaded the Nebraska Second Injury Fund. The 
Second Injury Fund filed a motion to strike the em- 
ployer’s amended answer and third-party petition on 
the ground that the compensation court had no juris- 
diction over the Second Injury Fund unless it was 
impleaded prior to the initial hearing before the 
single judge. The Workmen’s Compensation Court 
overruled the motion of the Second Injury Fund on 
March 25, 1981, on condition that the employer, 
Wright’s Tree Service, Inc., pay court reporter and 
witness fees which might be reasonably required by 
the Second Injury Fund, and also pay temporary 
total disability benefits to the plaintiff as required by 
the initial award until such time as the rehearing 
took place. The employer accepted the conditions 
and the Second Injury Fund filed its answer. On 
April 21, 1981, the case was tried on rehearing. 

On July 16, 1981, the Workmen’s Compensation 
Court on rehearing found that the plaintiff had had 
three surgeries involving laminectomies and fusions 
resulting in a permanent disability rating of 30 to 35 
percent, and that the plaintiff had a permanent par- 
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tial disability which would support a rating of 25 per- 
cent loss of earning power or more as a result of the 
surgeries, and that the defendant had knowledge of 
said permanent partial disability at the time the 
plaintiff was hired in 1978, as established by written 
records. The court further found that the plaintiff 
was totally disabled as the combined result of the in- 
jury to his back on January 17, 1979, superirnposed 
on the previous permanent partial disability, and 
that since the injury of January 17, 1979, would of it- 
self have caused only a 744 percent permanent par- 
tial disability to the plaintiff’s body as a whole, the 
defendant Nebraska Second Injury Fund was liable 
for the additional disability. 

The court further found that as a result of the acci- 
dent and injury of January 17, 1979, the plaintiff was 
unable to perform work for which he had previous 
training or experience and was entitled to vocational 
rehabilitation services. The court further found that. 
as a result of the accident and injury of January 17, 
1979, the plaintiff incurred hospital and medical ex- 
penses of more than $12,000, and was temporarily 
totally disabled to and including January 22, 1981, a 
period of 105% weeks. 

The court on rehearing therefore ordered that the 
plaintiff recover from the defendant Wright’s Tree 
Service, Inc., the sum of $150.13 per week for 105% 
weeks of temporary total disability, and thereafter 
and in addition thereto, the sum of $11.26 per week 
for 194% weeks for 7% percent permanent partial dis- 
ability to plaintiff's body as a whole. The court 
gave credit for compensation and medical expenses 
paid. 

The court also ordered that the plaintiff recover 
from the defendant Nebraska Second Injury Fund, 
commencing January 23, 1981, the sum of $138.87 per 
week for 194% weeks, and thereafter and in addition 
thereto, the sum of $150.13 per week for the duration 
of plaintiff’s total disability. 
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The Second Injury Fund first argues that there is 
insufficient competent evidence that plaintiff’s in- 
jury arose out of his employment, and it is con- 
‘ tended that his history of ‘‘drop attacks’’ enhances 
the degree of proof required to establish that the in- 
jury arose out of and in the course of the employ- 
ment. 

In testing the sufficiency of the evidence to sup- 
port findings of fact made by the Workmen’s Com- 
pensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. The findings of fact made by the 
Workmen’s Compensation Court after rehearing 
have the force and effect of a jury verdict and will 
not be set aside on appeal unless clearly wrong. 
Rogers v. Hansen, 211 Neb. 132, 317 N.W.2d 905 
(1982). There is ample evidence in the record in the 
present case to support the compensation court’s 
finding that the plaintiff suffered an injury arising 
out of and in the course of his employment. 

The Second Injury Fund next contends that the 
compensation court did not acquire jurisdiction over 
the Second Injury Fund because the fund was not 
impleaded as a party prior to the initial hearing in 
the Workmen’s Compensation Court. The fund re- 
lies upon Neb. Rev. Stat. § 48-128 (Reissue 1978), 
which provides in part: ‘‘In all cases where a claim 
is asserted by the state on behalf of the Second In- 
jury Fund against an employer or employer’s in- 
surer under this section, or where a claim is made © 
against said Second Injury Fund, the State of Ne- 
braska shall be impleaded as a party plaintiff or de- 
fendant, as the case may require, and when so im- 
pleaded as a defendant, service of summons shall be 
had upon the Attorney General. It shall be the duty 
of the Attorney General to act as attorney for the 
state.” 

The foregoing requirements were all met in this 
case. There is no requirement in the statute that 
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the Nebraska Second Injury Fund be impleaded 
prior to the initial hearing in the Workmen’s Com- 
pensation Court. Under current Nebraska statutes 
the Workmen’s Compensation Court on rehearing 
proceeds to hear the cause de novo. See Neb. Rev. 
Stat. § 48-179 (Reissue 1978). There is no evidence 
in the record that the Second Injury Fund did not 
have time to investigate the case, prepare a defense, 
or prepare for trial at the rehearing, and the record 
shows that Wright’s Tree Service, Inc., was re- 
quired to pay the costs of taking any depositions rea- 
sonably required by the Second Injury Fund in pre- 
paring for trial, and the fund, in fact, participated in 
an additional deposition of plaintiff’s doctor. There 
can be no question but that the compensation court 
had subject matter jurisdiction and also had juris- 
diction of the parties. To hold that the Workmen’s 
Compensation Court has no jurisdiction over the 
Second Injury Fund unless the fund is impleaded 
prior to the initial hearing in the Workmen’s Com- 
pensation Court would write requirements into the 
statute which are not expressed, and restrict the lia- 
bilities of the Second Injury Fund without justifica- 
tion. In a workmen’s compensation case the state 
and the Second Injury Fund may be impleaded as 
parties after the initial hearing in the Workmen’s 
Compensation Court and prior to the de novo rehear- 
ing, in the absence of proof of prejudice. 

Finally, the Second Injury Fund contends that be- 
cause the Workmen’s Compensation Court on re- 
hearing did not specifically find that the plaintiff's 
total disability after January 22, 1981, was perma- 
nent, the Second Injury Fund is not liable until such 
a finding is made. Essentially, the fund argues that 
the requirement of vocational rehabilitation indi- 
cates that total disability at the present time might 
be reduced to some lesser percentage of partial 
permanent disability in the future as the result of 
such training, and that therefore present total dis- 
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ability is not a fixed, stable, or nonrecoverable dis- 
ability and consequently is not permanent. It ar- 
gues that unless there is a finding that total dis- 
ability is permanent, it must be regarded as tem- 
porary and the fund cannot be held liable until that 
specific finding of fixed and permanent disability is 
made. We disagree. 

The findings of the Workmen’s Compensation 
Court on rehearing were that, as a result of the acci- 
dent and injury of January 17, 1979, the plaintiff was 
temporarily totally disabled from the date of the ac- 
cident to and including January 22, 1981, and there- 
after sustained a 7144 percent permanent partial dis- 
ability to the body as a whole which, combined with 
his preexisting disability, resulted in the plaintiff be- 
coming totally disabled from and including January 
23, 1981, to the date of rehearing, and that plaintiff 
would continue to be totally disabled for an indefi- 
nite future period of time. 

Prior to 1971 § 48-128 limited recovery against the 
Second Injury Fund to cases of permanent total dis- 
ability. The section was amended in 1971 to pro- 
vide for recovery against the Second Injury Fund in 
cases of partial permanent disability as well as in 
cases of total permanent disability. Consequently, 
in the present case the Second Injury Fund is liable 
for the payment of all permanent disability in excess 
of the 7% percent permanent partial disability 
charged to the employer. Whether the ultimate 
amount of permanent disability after rehabilitation 
is 60 percent, 80 percent, or total, the Second Injury 
Fund is liable for it. 

The record reflects that the medical treatment for 
plaintiff's physical injuries has been completed and 
the employer has been assessed with that cost. The 
only further medica] treatment contemplated is for 
the purpose of pain rehabilitation. Under such cir- 
cumstances there should be little question but that 
the physical injuries currently present are perma- 
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nent rather than temporary. The plaintiff should 
not be denied compensation for what is currently to- 
tal permanent disability simply because his employ- 
ability and earning capacity might become en- 
hanced by rehabilitation and his permanent dis- 
ability possibly reduced at some time in the future. 
Neb. Rev. Stat. § 48-141 (Reissue 1978) provides that 
the amount of any compensation award payable 
periodically for 6 months or more may be modified 
at any time after 6 months from the date of the 
award, on application by either party, ‘‘on the 
ground of increase or decrease of incapacity due 
solely to the injury ....’’ See, also, Camp v. Blount 
Bros. Corp., 195 Neb. 459, 238 N.W.2d 634 (1976). 
That case also held that in a modification proceed- 
ing in a workmen’s compensation case, the whole 
question of the employee’s physical condition can 
again be inquired into as of that time. The award 
against the Second Injury Fund in the present case 
was for permanent disability and was properly en- 
tered. 

The Workmen’s Compensation Court on rehearing 
determined that Wright’s Tree Service, Inc., ob- 
tained a reduction in the amount of the award at the 
rehearing in the compensation court and therefore 
did not award an attorney fee to plaintiff's attorney. 
Neb. Rev. Stat. § 48-125 (Reissue 1978) provides in 
part: ‘‘In the event the employer files an applica- 
tion for a rehearing before the compensation court 
en banc from an award of a judge of the compensa- 
tion court and fails to obtain any reduction in the 
amount of such award, the compensation court sit- 
ting en banc may allow the employee a reasonable 
attorney’s fee to be taxed at costs against the em- 
ployer for such rehearing, and the Supreme Court 
shall in like manner allow the employee a reason- 
able sum as attorney’s fees for the proceedings in 
that court.’’ It seems clear that ‘‘reduction in the 
amount of such award”’ ordinarily refers to the total 
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amount of the award to the employee and not to a re- 
duction in the amount to be paid by a specific de- 
fendant who is liable to pay a portion of the award. 
In this case there was no reduction in the total 
amount of the award to the plaintiff. The only 
change which occurred was that the Second Injury 
Fund was held liable for a portion of the award 
rather than the tree service, which was liable alone 
on the initial award. The action of the compensa- 
tion court in refusing to make an award of attorney 
fees to the plaintiff was in error. 

In this court it is contended that no attorney fees 
can be allowed to plaintiff's attorney because only 
the Second Injury Fund appealed and the statute re- 
fers only to the ‘‘employer.’’ The Second Injury 
Fund, within the meaning of § 48-125, is an em- 
ployer, and if, on appeal to this court, it fails to ob- 
tain any reduction in the amount of the award of the 
Workmen’s Compensation Court on rehearing, the 
employee is entitled to a reasonable sum as attorney 
fees in this court, to be assessed against the Second 
Injury Fund. 

The judgment and award of the Workmen’s Com- 
pensation Court on rehearing was correct and is af- 
firmed. The cause is remanded to the Workmen’s 
Compensation Court with directions to award the 
plaintiff a reasonable sum as attorney fees for the 
rehearing in that court. Plaintiff is allowed a fee of 
$1,000 for the services of his attorney in this court. 

AFFIRMED AND REMANDED WITH 
DIRECTIONS, 
CAPORALE, J., not participating. 
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WILLIAM FXISHER, JR., ET AL., APPELLEES, V. LOWER 
PLATTE NORTH NATURAL RESOURCES DISTRICT, 
APPELLANT, 

IN RE APPEAL OF TROUBLE CREEK/RAWHIDE 
WATERSHEDS, INC. 

TROUBLE CREEK/RAWHIDE WATERSHEDS, INC., ET AL., 
APPELLEES, V. LOWER PLATTE NORTH NATURAL 
RESOURCES DISTRICT, APPELLANT. 

322 N.W.2d 403 


Filed July 16, 1982. Nos. 81-710, 81-711. 


1. Natural Resources Districts: Appeal and Error. The determina- 
tion of the feasibility of a general benefit project by the board of di- 
rectors of a natural resources district, and the adoption and imple- 
mentation of such a project, is a legislative function and is not with- 
in the scope of judicial review where the specific statutory require- 
ments for such action have been met. 

2. Natural Resources Districts: Legislature. The adoption and im- 
plementation of a general benefit project by a natural resources 
district is an exercise of a power which is legislative in nature, and 
the requirements of due process that apply to judicial or quasi- 
judicial proceedings are not applicable. 


Appeal from the District Court for Dodge County: 


Mark J. FUHRMAN and BRYCE BartTu, Judges. Re- 
versed and remanded with instructions. 


George E. Svoboda, P.C., of Sidner, Svoboda, 
Schilke, Wiseman & Thomsen, for appellant. 


Edward FE. Fogarty of Fogarty, Lund & Gross, for 
appellees Fisher et al. 


David J. Cullan of Cullan, Cullan & Morrison, for 
appellees Trouble Creek et al. 


Paul L. Douglas, Attorney General, and G. Roder- 
ick Anderson, and James R. Cook, for amicus curiae 
Natural Resources Commission. 


Robert B. Crosby and Steven G. Seglin of Crosby, 
Guenzel, Davis, Kessner & Kuester, for amicus 
curiae Neb. Assn. of Natural Resources Districts. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 
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McCown, J. 

This appeal involves two cases which were con- 
solidated for trial in the District Court, both of which 
are appeals from an order of the Lower Platte North 
Natural Resources District dated March 6, 1980, 
which denied a petition of William Fisher, Jr., and 
15 other landowners of the district to create a flood 
control project as a special assessment improve- 
ment project. See Neb. Rev. Stat. § 2-3255 (Reissue 
1977). The denial was based on the ground that the 
same flood control project requested by the Fisher 
petition had already been approved and adopted by 
the district as a general benefit project and was in 
the process of implementation. The District Court 
entered summary judgment for the plaintiffs in both 
cases and the district has appealed. 

The district is a natural resources district or- 
ganized and existing under the laws of Nebraska. 
The flood control project involved is generally 
known as the Rawhide project and is located in the 
Rawhide Creek watershed in Dodge County, Nebras- 
ka, north and west of the city of Fremont. 

The district conducted preliminary studies on the 
flood control project in 1973 and 1974. After notice to 
landowners, the district applied to the Nebraska 
Natural Resources Commission for funding for the 
project. After hearing before the commission, at 
which both proponents and objectors appeared, the 
project was approved by the commission and the ap- 
plication of the district was granted on June 7, 1978. 
The formal agreement between the commission and 
the district was signed and became effective on Oc- 
tober 10, 1978. The current funding agreement re- 
cites that the Natural Resources Commission has 
determined that the costs were eligible for state cur- 
rent funding under the appropriate statutes as a gen- 
eral benefit flood control project. The board of di- 
rectors of the district proceeded to discuss imple- 
mentation of the project at various meetings there- 
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after, and various landowners and their counsel ap- 
peared at the meetings and were given an oppor- 
tunity to state and express their objections. The 
board of directors of the district proceeded with the 
implementation of the project. 

In August 1979 William Fisher, Jr., and 15 other 
landowners filed a petition with the district pursuant 
to Neb. Rev. Stat. §§ 2-3252 et seq. (Reissue 1977) to 
grant a special assessment improvement project 
area. The project requested by the petition was the 
identical flood control project already being imple- 
mented as a general benefit project of the district. 
The Fisher petition asserted that the project was in 
compliance with the goals of the state water plan but 
requested that it be funded by a special assessment 
to the landowners within the project area. Trouble 
Creek/Rawhide Watersheds, Inc., an organization of 
landowners opposed to the flood control project, 
filed an objection to the Fisher petition. 

The district held hearings on the Fisher petition on 
September 28, 1979, November 27, 1979, and January 
10, 1980, and notice was published of the estimated 
assessment to landowners. The landowners who 
had filed the Fisher petition produced no evidence in 
support of their petition and, at the first hearing 
on September 28, 1979, advised the board of directors 
that they would not offer proof in support of their 
petition and that they joined the objectors to the 
petition. Some persons appeared at the hearings in 
favor of the project on a general benefit basis and 
some objecting landowners, including Trouble 
Creek/Rawhide Watersheds, Inc., presented objec- 
tions to the entire flood control project, including 
challenging the legality of the approval and imple- 
mentation of the general benefit project. 

On March 6, 1980, the district found that the spe- 
cial benefit project requested in the Fisher petition 
was physically the same project which the district 
had in process, which project had been approved 
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and adopted by the district as a general benefit 
project which had the approval of the Nebraska Nat- 
ural Resources Commission and other state agen-- 
cies, and also had approval of appropriate federal 
agencies. The district also found that the general 
benefit project conformed with the goals, criteria, 
and policies of the state water plan and the require- 
ments of the statutes of Nebraska. The district then 
denied the establishment of the improvement proj- 
ect area requested by the petitioners. 

The Fisher landowners appealed from the order of 
March 6, 1980. Trouble Creek/Rawhide Watersheds, 
Inc., also appealed, challenging the overruling of cer- 
tain motions based on its allegations of illegality in the 
creation of the general benefit project by the district. 
The cases were consolidated in the District Court for 
trial and have remained consolidated in this appeal. 

The District Court, after hearing on motions for 
summary judgment filed by the landowner groups 
and the submission of evidence, affidavits, and writ- 
ten briefs, found that the Rawhide flood control proj- 
ect is a general benefit project created by the de- 
fendant, Lower Platte North Natural Resources Dis- 
trict, within its boundaries under authority and by 
procedure of the natural resources act. The court 
also found that the improvement project area pro- 
posed by the landowners was a special benefit proj- 
ect upon procedures authorized by the natural re- 
sources act, and that neither the Nebraska Natural 
Resources Commission nor the Lower Platte North 
Natural Resources District had adopted rules and 
regulations establishing minimum feasibility stand- 
ards or minimum due process standards of notice 
and hearing for the creation of general benefit proj- 
ects and/or special benefit projects. 

The District Court determined that the creation of 
the general benefit project and denial of the creation 
of the special benefit project were upon unlawful 
procedure in violation of the petitioners’ constitu- 
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tional rights of due process, and entered judgment 
that the orders creating the general benefit project 
and denying the creation of the special benefit proj- 
ect be set aside and vacated, and that the matters be 
remanded to the district for further consideration 
consistent with the judgment of the District Court. 

The district contends that its action in establishing 
and implementing the general benefit flood control 
project was an exercise of legislative power and au- 
thority. It argues that judicial notice and hearing 
and the establishment of minimum feasibility stand- 
ards were not required for the establishment or im- 
plementation of the general benefit project. The 
district also contends that the District Court had no 
jurisdiction because a general benefit flood control 
project cannot be collaterally attacked by attempt- 
ing to establish a special assessment improvement 
project area for carrying out the same project. 

Neb. Rev. Stat. § 2-3229 (Reissue 1977) sets out the 
many purposes of natural resources districts, one of 
which is to develop and execute plans, facilities, 
works, and programs relating to flood prevention 
and control through the exercise of the powers and 
authority contained in the natural resources act. 
Under that section plans and programs are to be in 
conformance with the goals, criteria, and policies of 
the state water plan as developed by the Nebraska 
Natural Resources Commission. To insure that those 
goals are met, the section also provides that a properly 
designated district planning body for the area affected 
and the central state planning agency shall each be 
given 30 days to review and comment upon the plans 
and programs. Failure to reply within 30 days by ei- 
ther of the planning bodies shall be conclusive that 
the proposed plans and programs have been endorsed. 

Neb. Rev. Stat. §§ 2-3230 to 2-3250 (Reissue 1977) 
grant to each district power and authority to engage 
in a broad spectrum of activities in carrying out the 
purposes of the district. 
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Section 2-3252 grants to each district the power 
and authority to establish improvement project 
areas within the district for the benefit of land- 
owners within such improvement areas. The cost is 
to be recovered by special assessment under pro- 
cedures provided in §§ 2-3252 to 2-3254 instead of by 
general tax funds levied pursuant to other sections. 
The last sentence of § 2-3252 provides: ‘‘Projects of 
a general benefit to a district may be developed and 
executed without the establishment of a project im- 
provement area.”’ 

Section 2-3266 provides that the Nebraska Natural 
Resources Commission may allocate funds to agen- 
cies or political subdivisions when the program or 
project appears to be of general public benefit. 

The record in this case shows that the Natural Re- 
sources Commission, after hearing, determined not 
only that the flood control project for which the dis- 
trict had applied for funding was in conformance 
with the goals, criteria, and policies of the state wa- 
ter plan but also that it was of general public benefit 
and eligible for state grant funding. The record also 
indicates that partial federal funding was obtained. 
The record does not reveal the breach of any statu- 
tory requirement for establishing, implementing, or 
funding the general benefit flood control project 
which the actions here seek to challenge. It must be 
assumed, in the absence of evidence to the contrary, 
that the public bodies and agencies involved here 
have performed their duties as required by law. 

The landowners in the present cases overlook the 
fact that the board of directors of the district, in 
initiating, adopting, and implementing the general 
benefit flood control project, was acting in a legis- 
lative capacity and in accordance with the statutes 
setting forth the procedures required to be followed 
in taking such action. In Winter v. Lower Elkhorn 
Nat. Resources Dist., 206 Neb. 70, 291 N.W.2d 245 
(1980), the contention was made that the project 
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there involved was not economically feasible, tech- 
nically feasible, environmentally sound, or in ac- 
cordance with the Nebraska state water plan. This 
court said: ‘‘In each of these areas, an essentially 
legislative judgment is to be exercised. No breach 
of a specific statutory requirement is pointed out to 
us. The determination is not within the scope of ju- 
dicial review.’’ Id. at 73, 291 N.W.2d at 247. 

In Twin Loups Reclamation é& Irr. District v. 
Blessing, 202 Neb. 513, 515, 276 N.W.2d 185, 187 
(1979), this court said: ‘‘The Legislature clearly au- 
thorized the courts to pass on the validity of con- 
tracts of the district. It did not, and possibly could 
not, delegate to the courts the authority to pass on 
the wisdom of the projects themselves. ... There 
can be little doubt that in determining to enter into a 
contract, the district was acting in a legislative ca- 
pacity. It is not the function of the court to act asa 
super-legislature, and that power cannot be dele- 
gated to us.’’ 

In Stones v. Plattsmouth Airport Authority, 193 
Neb. 552, 228 N.W.2d 129 (1975), which dealt with the 
selection of a site for an airport, this court held that 
the selection of a site for a public improvement is an 
exercise of a power which is legislative in nature, 
and the requirements of due process that apply to ju- 
dicial or quasi-judicial proceedings are not appli- 
cable. 

The determination of the feasibility of a general 
benefit project by the board of directors of a natural 
resources district, and the adoption and implemen- 
tation of such a project, is a legislative function and 
is not within the scope of judicial review where the 
specific statutory requirements for such action have 
been met. 

The adoption and implementation of a general 
benefit project by a natural resources district is an 
exercise of a power which is legislative in nature, 
and the requirements of due process that apply to 
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judicial or quasi-judicial proceedings are not appli- 
cable. 

The Legislature has granted to natural resources 
districts broad power and authority to establish gen- 
eral benefit projects within specified statutory lim- 
its. Where, as here, a general benefit project has 
been duly and regularly adopted and implemented 
by a natural resources district, individual land- 
owners of the district cannot properly file a petition 
for the adoption of the identical project as an im- 
provement project area to be funded by special as- 
sessment. In the case at bar the admissions of the 
petitioning landowners that they actually were ob- 
jectors to their own petition demonstrated an abuse 
of judicial process and constituted a collateral at- 
tack on the legislative action of the district in cre- 
ating the general benefit project. 

In view of the foregoing it is unnecessary to dis- 
cuss the remaining issues raised in the briefs. 

The judgment of the District Court in each case is 
reversed and the causes are remanded to the Dis- 
trict Court with instructions to dismiss the actions. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 


STATE OF NEBRASKA, APPELLEE, V. DAVID 
STRANGHOENER, APPELLANT. 
322 N.W.2d 407 


Filed July 16, 1982. No. 81-731. 


1. Post Conviction: Appeal and Error. One seeking post conviction 
relief has the burden of establishing the basis for such relief. The 
findings of the District Court in denying relief will not be disturbed 
on ok unless they are clearly erroneous. 

A defendant in a post conviction proceeding may 
not raise questions which could have been raised on direct appeal 
and which do not involve questions making the judgment of convic- 
tion void or voidable under the state or federal Constitutions. 

3. Pleas: Waiver. A voluntary guilty plea waives every defense to 
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the charge, whether the defense is procedural, statutory, or consti- 
tutional. 

4. Effectiveness of Counsel. Where the claim of ineffective counsel is 
made, one must show how or in what manner the alleged inade- 
quacy prejndiced him. 


Appeal from the District Court for Sarpy County: 
RONALD EX. Reacan, Judge. Affirmed. 


David Stranghoener, pro se. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before KRivosHa, C.J., BoSsLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KRIvosna, C.J. 

The appellant, David Stranghoener, has appealed 
from an order entered by the District Court for 
Sarpy County, Nebraska, denying his request for 
post conviction relief. The trial court, after review- 
ing the motion, the records, and the files of the case, 
concluded that Stranghoener was entitled to no relief 
and denied his motion for post conviction relief 
without an evidentiary hearing. We affirm. 

This is Stranghoener’s second appearance in this 
court. We have earlier passed upon his direct ap- 
peal, where the facts of the case are set out in 
greater detail. See State v. Stranghoener, 208 Neb. 
598, 304 N.W.2d 679 (1981). For purposes of this ap- 
peal it is sufficient to relate that Stranghoener was 
originally charged with first degree murder. The 
charge was subsequently amended to second degree 
murder pursuant to a plea bargain entered into be- 
tween Stranghoener and the State. Stranghoener 
pled guilty to the amended charge before the trial 


-. court on January 14, 1980, and was sentenced to a 


term of 20 years in prison. 

He has now filed for post conviction relief pur- 
suant to the provisions of Neb. Rev. Stat. §§ 29-3001 
to 29-3004 (Reissue 1979), alleging a host of claims 
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mostly in broad conclusionary terms and without 
specific factual allegations of the nature that would 
entitle him to any relief. This action seeking post 
conviction relief is filed pro se and is almost identi- 
cal to the petition filed by Dennis J. Paulson, a code- 
fendant in the original case. We have recently de- 
nied post conviction relief to Paulson. See State v. 
Paulson, 211 Neb. 711, 320 N.W.2d 115 (1982). As we 
noted in the Paulson case, supra at 713, 320 N.W.2d 
at 117: ‘‘It is well established that one seeking post 
conviction relief has the burden of establishing the 
basis for such relief and that the findings of the Dis- 
trict Court in denying relief will not be disturbed on 
appeal unless they are clearly erroneous.’’ See, 
also, Marteney v. State, 210 Neb. 172, 313 N.W.2d 449 
(1981); State v. Rust, 208 Neb. 320, 308 N.W.2d 490 
(1981). 

Furthermore, we have frequently held that a de- 
fendant in a post conviction proceeding may not 
raise questions which could have been raised on di- 
rect appeal and which do not involve questions mak- 
ing the judgment of conviction void or voidable un- 
der the state or federal Constitutions. State v. Shep- 
ard, 208 Neb. 188, 302 N.W.2d 703 (1981); State v. 
Cole, 207 Neb. 318, 298 N.W.2d 776 (1980). Many of 
the claims now made by Stranghoener could have 
been included in his direct appeal if, in fact, such 
claims really existed. They may not now be raised 
and can be disregarded by us. 

Likewise, in Paulson, supra, we again repeated 
our earlier announced rule to the effect that a volun- 
tary guilty plea waives every defense to the charge, 
whether the defense is procedural, statutory, or con- 
stitutional, citing State v. Coleman, 209 Neb. 823, 311 
N.W.2d 911 (1981), and State v. Country, 202 Neb. 
509, 276 N.W.2d 110 (1979). It is only where a defend- 
ant maintains that his guilty plea was as a result of 
ineffective assistance of counsel that we consider 
claims which otherwise would have been waived by 
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a plea of guilty. See State v. Hall, 188 Neb. 130, 195 
N.W.2d 201 (1972). However, where the claim of in- 
effective counsel is made, one must likewise show 
how or in what manner the alleged inadequacy prej- 
udiced him. State v. Holloman, 209 Neb. 828, 311 
N.W.2d 914 (1981); State v. Colgrove, 207 Neb. 496, 
299 N.W.2d 753 (1980). 

As in Paulson, an examination of the record in this 
case convinces us that the grounds urged by Strang- 
hoener for post conviction relief are wholly frivolous. 
The record in this case clearly establishes that 
Stranghoener’s counsel did the best a criminal de- 
fense lawyer could have done, given the strength of 
the case against his client. The transcript of the 
preliminary hearing is particularly revealing on this 
point. Stranghoener’s attorney was one of six attor- 
neys representing six codefendants at the consoli- 
dated preliminary hearings. Stranghoener’s attor- 
ney cross-examined the prosecution’s witnesses, 
called his own witnesses, objected to evidence and 
testimony, and moved for dismissal of the informa- 
tion. His attorney was at least as active and effec- 
tive as the others. Nowhere in the record from any 
of the proceedings held either in the county court or 
the District Court is there any evidence to support 
the petitioner’s allegations that his attorney con- 
spired with the prosecution to convict him. Based 
on the record, the conclusion is inescapable that 
Stranghoener has failed to sustain his burden of 
showing ineffectiveness of counsel. 

Our reexamination of the record in this case, as 
we originally examined it in the direct appeal case, 
leaves no doubt that Stranghoener was adequately 
and fully represented by counsel and the trial court 
was correct in determining that there was no legiti- 
mate basis upon which Stranghoener’s action for 
post conviction relief might lie. The record dis- 
closes no fatal defect of the type that was not waived 
by entering the guilty plea. Nor does the record re- 
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veal any basis for his claim that he was not effec- 
tively represented by adequate counsel. Quite to 
the contrary, the record makes it clear that he was 
most adequately represented and is fortunate that 
he was not tried and convicted of first degree mur- 
der, as originally charged. 

Similarly, Stranghoener has failed to establish his 
entitlement in District Court to an evidentiary hear- 
ing to attempt to broaden the record to encompass 
facts not raised in previous proceedings. It is true, 
and we have so held, that in a post conviction pro- 
ceeding the files and records of the case must af- 
firmatively establish that the prisoner is entitled to 
no relief or an evidentiary hearing must be granted. 
State v. Svoboda, 199 Neb. 452, 259 N.W.2d 609 
(1977); State v. Ford, 198 Neb. 376, 252 N.W.2d 643 
(1977). Likewise, where a petition alleges facts 
which, if true, would allow relief, but the record is 
silent respecting those allegations, the District Court 
is bound to hear the petitioner’s evidence. See State 
v. Svoboda, supra. However, this standard does not 
require the court to grant an evidentiary hearing on 
the basis of bare conclusory allegations. See State 
v. Paulson, 211 Neb. 711, 320 N.W.2d 115 (1982). 

Typical of Stranghoener’s allegations going to in- 
effectiveness of counsel is the charge that ‘‘Petition- 
er’s counsel threatened him on many occasions, that 
he would testify against him if he did anything 
against said counsel.’’ While liberal judicial imag- 
ination could conceive facts consistent with this alle- 
gation which, if true, might show an involuntary 
guilty plea induced by counsel’s misconduct, the 
District Court is not required by § 29-3001 to engage 
in such speculation in deciding whether an evidenti- 
ary hearing should be granted. Lacking allegations 
of fact specific enough to permit the trial court to 
make a preliminary determination of the question 
relating to violations of Stranghoener’s constitu- 
tional rights, the District Court correctly rejected 
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his request for an evidentiary hearing. For the 
same reason, rejection by the trial court of Strang- 
hoener’s motion for appointment of counsel in this 
proceeding was proper, as that decision rests with 
the discretion of the District Court. 

The order of the trial court denying post convic- 
tion relief is affirmed. 

AFFIRMED. 


IN RE INTEREST OF ALLEN REED, A CHILD UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. ALLEN REED, JR., 
APPELLANT. 
322 N.W.2d 411 


Filed July 16, 1982. No. 81-737. 


1. Juveniie Courts: Appeal and Error. An appeal of a juvenile pro- 
ceeding to this court is heard de novo upon the record; and the find- 
ings of fact by the trial court will be accorded great weight because 
the trial court heard and observed the parties and witnesses. 

2. Parental Rights. In considering cases of child neglect, the best in- 
terests of the child are paramount and parental rights may be for- 
feited by substantial, continuous, and repeated neglect of a child 
and a failure to discharge the duties of parental care and protec- 
tion. 

Although parental rights may not be terminated solely be- 

cause a parent has been incarcerated for the commission of a 

crime, the fact of incarceration may be considered along with other 

factors in determining whether parental rights should be termi- 


nated. 
4, __. +A parent’s moral conduct is a valid consideration in a de- 


termination of parental fitness. 
Appeal from the Separate Juvenile Court of 
Douglas County. Affirmed. 


Richard J. Gilloon of Schicker & Leahy, for appel- 
lant. 


Donald L. Knowles, Douglas County Attorney, and 
Christopher E. Kelly, for appellee. 
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Submitted without oral argument. KRrivosna, C.J., 
BosLauGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

Allen Reed, Jr., the natural father of Allen Calvin 
Reed, a minor, has appealed from an order of the 
separate juvenile court of Douglas County which ter- 
minated appellant’s parental rights over the minor 
child. He assigns as error the court’s finding that 
the minor child was neglected within the meaning of 
Neb. Rev. Stat. §§ 43-202(2) and 43-209(2) (Reissue 
1978) insofar as the appellant was concerned and the 
finding that it was in the best interests of the minor 
child to terminate such parental rights. 

The parental rights of the natural mother of Allen 
Calvin Reed, born April 22, 1975, were terminated on 
February 19, 1980, which order was affirmed by this 
court in the case of In re Interest of Campbell, 208 
Neb. 374, 303 N.W.2d 513 (1981). A reference to that 
opinion will reveal the relevant facts which justified 
that order. 

The present action was filed on June 11, 1981, and 
a hearing was held on August 3, resulting in the en- 
try of a final order terminating the appellant’s rights 
as father of the child on August 5, 1981. 

The appellant testified at the hearing that he had 
been in jail since July 1977, and was currently con- 
fined in the Nebraska Penal Complex in Lincoln. He 
also admitted to being the father of the minor child 
and that at one time he had been married to the 
child’s mother, Louise Campbell. The record is un- 
clear as to when the appellant and Louise Campbell 
separated, but the appellant admitted he had 
stopped seeing his son in 1977. Furthermore, the ap- 
pellant testified that he never gave his wife money 
for the support of this child or of the other children 
then living in the appellant’s household, and the rec- 
ord makes it apparent that some support was fur- 
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nished through Aid to Dependent Children. How- 
ever, the appellant did claim to have made grocery 
money available for the children during the period 
he had been employed in Sioux City and that he had 
bought the children toys and ‘‘whatever I think that 
they needed.”’ 

According to the record, appellant is currently 
serving a sentence of not less than 12 nor more than 
15 years for shooting with the intent to wound, kill, 
or maim, .and, as admitted by him, there were ap- 
proximately 80 entries on his computer list of con- 
tacts with law enforcement agencies. However, he 
stated that most of these were for traffic tickets, al- 
though he did admit to being incarcerated in the 
penitentiary on two occasions as an adult, and once 
as a juvenile, and to having spent quite a bit of time 
in jail as a result of some of the other offenses. 
When asked if he had not had his share of troubles 
with the law, his answer was, ‘‘Not really, not no 
more than anybody else.”’ 

The appellant insisted that he had made several 
unsuccessful attempts to locate his minor child. 
With respect to the lack of support, the appellant tes- 
tified, on the one hand, that if he had had any money 
for this child’s support he did not know where to 
send it. However, upon questioning by the court, he 
admitted that he had contacted the welfare office 
and knew that he could send money for the support 
of his child, yet he had failed to do so. At the time 
of the hearing in August of 1981, the appellant had 
not seen nor had any contact with his child for 4 
years. The appellant stated that he had married 
someone whom he met while in the penitentiary in 
June 1981, and that between himself and his current 
wife the child could be taken care of. There is no in- 
dication in the record that the appellant’s present 
wife has ever seen the minor child. 

‘‘An appeal of a juvenile proceeding to this court is 
heard de novo upon the record; and the findings of 
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fact by the trial court will be accorded great weight 
because the trial court heard and observed the par- 
ties and witnesses.’’ In re Interest of Kain, 209 Neb. 
229, 233, 307 N.W.2d 119, 122 (1981). In cases of child 
neglect, we have repeatedly held that the best inter- 
ests of the child are paramount and that parental 
rights may be forfeited by substantial, continuous, 
and repeated neglect of a child and a failure to dis- 
charge the duties of parental care and protection. 
In re Interest of Witherspoon, 208 Neb. 755, 305 
N.W.2d 644 (1981). 

The appellant in effect argues that although it 
may have been proper to have terminated the pa- 
rental rights as to the mother of the child, it has 
never been shown that he was unfit, or neglected the 
child. The answer to that contention, of course, is 
that for the first 2 years of the child’s life, he was 
aware of the improper treatment that was being 
given the child by the mother. We have stated be- 
fore that both parents are obligated to perform the 
parental duties and the father cannot delegate those 
duties to the mother of the child and expect to be 
held harmless if she neglects the child. In re Inter- 
est of Kimsey, 208 Neb. 193, 302 N.W.2d 707 (1981). 

It is also argued by the appellant that his parental 
rights may not be terminated solely because of his 
incarceration for the commission of a crime. How- 
ever, we have said that the fact of incarceration 
may be considered along with other factors in deter- 
mining whether parental rights should be termi- 
nated. In re Interest of Wagner and Russell, 209 
Neb. 33, 305 N.W.2d 900 (1981). Furthermore, we 
cannot disregard the appellant’s conduct which re- 
sulted in his incarceration, nor the thoroughly indif- 
ferent attitude with which he regarded his ‘‘normal 
lifestyle’ which had resulted in 80 contacts with law 
enforcement officials. Certainly a parent’s moral 
conduct is a valid consideration in a determination 
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of parental fitness. Matter of M. B., 288 N.W.2d 773 
(S.D. 1980). 

After 7 years of waiting, this child has a right to 
grow up in a healthy and wholesome environment, 
and each day’s delay in providing such environment 
causes such right to become increasingly unobtain- 
able. In re Interest of Carlson, 207 Neb. 540, 299 
N.W.2d 760 (1980). To delay further a final decision 
on this issue would be unthinkable. We will not 
gamble with this child’s future by making him await 
an uncertain and improbable parental rehabilita- 
tion. State v. Souza-Spittler, 204 Neb. 503, 283 
N.W.2d 48 (1979). There is nothing in the record to 
support a reasonable conclusion that even consid- 
ering the fact of appellant’s remarriage we could ex- 
pect any change in circumstances beneficial to this 
child. 

From a de novo review of the record, we are con- 
vinced that the action of the juvenile court in termi- 
nating parental rights is supported by clear and con- 
vincing evidence. Its judgment is affirmed. 

AFFIRMED. 


Donna R. EGAN, FORMERLY DONNA R. McCown, 
APPELLANT, V. HAL BAUER ET AL., APPELLEES. 
322 N.W.2d 413 


Filed July 16, 1982. No. 81-900. 


Appeal from the District Court for Lancaster 
County: BERNaRD J. McGinn, Judge. Affirmed. 


Stanley D. Cohen, for appellant. 
Karen B. Flowers, for appellees. 


Submitted without oral argument. Krivosna, C.J., 
BosLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 
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PER CURIAM. 

This is a professional malpractice action. The 
District Court sustained a motion for summary judg- 
ment on the ground that the action was barred by 
the statute of limitations. 

The alleged malpractice consisted of the prepara- 
tion of a quitclaim deed in December 1977 from the 
plaintiff to herself and her then husband as joint 
tenants with right of survivorship. The plaintiff as- 
serts that she wanted her husband to have her prop- 
erty in the event of her death and that the deed was 
not to be recorded. The deed was recorded on Janu- 
ary 3, 1978, and mailed to the plaintiff with the re- 
cording stamp on it. Plaintiff and her husband were 
divorced in 1979. In October 1979 plaintiff received 
notice from the sheriff of Lancaster County advising 
her that he had levied upon the property for a judg- 
ment against her former husband. Plaintiff then 
employed another attorney. This malpractice ac- 
tion was filed on August 7, 1980. 

The defendants pleaded the defense of the statute 
of limitations, Neb. Rev. Stat. § 25-222 (Reissue 
1979). The District Court, after hearing and intro- 
duction of evidence and exhibits, found that the evi- 
dence established that plaintiff's cause of action was 
barred by the statute of limitations, and entered 
summary judgment in favor of the defendants and 
dismissed plaintiff's petition. Plaintiff has ap- 
pealed. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. EUGENE L. Hunt, 
APPELLANT, 
322 N.W.2d 621 


Filed July 23, 1982. No. 43955. 


1. Effectiveness of Counsel. The party challenging the adequacy of 
criminal] trial representation has the burden of proof in showing in- 
competence, if any, therein. He must also show that such incom- 
petence prejudiced his defense. 

2. Identification Procedures. The determination as to whether identi- 
fication procedures were unnecessarily suggestive and conducive 
to a substantial likelihood of irreparably mistaken identification is 
to be made by a consideration of the totality of the circumstances 
surrounding the procedures used. 

3. Effectiveness of Counsel. The standard for deciding whether de- 
fense counsel provided adequate representation in a criminal pro- 
ceeding is whether he performed at least as well as a lawyer with 
ordinary training and skill in the criminal law in his area, and 
whether he conscientiously protected the interests of his client. 

4. Confessions. In order for a confession to be admissible, it must 
have been freely and voluntarily given and must not have been ob- 
tained by threat or promise. 

5. Confessions: Appeal and Error. The admission into evidence of a 
confession constitutes an independent determination by the trial 
court that the confession was voluntarily made. Such determina. 
tion will not be set aside on appeal unless such finding is ‘‘clearly 
erroneous.”’ 


Appeal from the District Court for Douglas County: 
JOHN E.. CLARK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KRivosna, C.J., BOoSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal results from the judgment of convic- 
tion entered by the District Court of Nebraska, 
Fourth Judicial District, in and for Douglas County, 
pursuant to a jury verdict finding the defendant- 
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appellant, Eugene L. Hunt, also known as Earl 
Campbell, guilty of first degree sexual assault. By 
some bewildering procedure unknown to our rules, 
this case was presented in a single brief, which also 
deals with appeals in case No. 48885 which arise 
from other separate criminal trials involving this 
same defendant. Nevertheless, we, on this occa- 
sion, review the matter. 

Defendant asserts he was denied effective assist- 
ance of counsel and that the trial court erred in ad- 
mitting his confession. We find these claims to be 
without merit and affirm the judgment of the trial 
court. 

The claim that counsel was ineffective rests upon 
the fact that no action was taken to suppress the pre- 
trial eyewitness identification of defendant by the 
victim. 

It appears the 13-year-old victim was abducted at 
gunpoint on February 21, 1980, from a bus stop while 
en route to her babysitting job. The perpetrator 
took her to a house where he sexually penetrated her 
three separate times, tied her, and left her at the 
scene. 

The identification of the defendant began with a 
composite drawing made by the police based upon 
the victim’s description. That description included 
characteristics not displayed by defendant. At a 
three-photograph display the victim selected an indi- 
vidual other than the defendant as the possible per- 
petrator, but could not be certain as she could not 
tell whether he had gold teeth. She was later shown 
five photographs which included defendant but did 
not include the individual she had previously se- 
lected as the possible perpetrator. At this time she 
selected defendant as the possible perpetrator and 
later identified him at a lineup whereat she initially 
failed to make an identification because she had for- 
gotten to bring her eyeglasses and, being near- 
sighted, was unable to see well enough until after 
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she moved closer to the viewing window. 

Defendant argues that because his attorney did 
not seek suppression of the pretrial eyewitness 
identification, he was without the effective assist- 
ance of counsel] and therefore his defense was preju- 
diced. It is the law in this jurisdiction that the party 
challenging the adequacy of criminal trial represen- 
tation has the burden of proof in showing incompe- 
tence, if any, therein. He must also show that such 
incompetence prejudiced his defense. State v. Jour- 
ney, 207 Neb. 717, 301 N.W.2d 82 (1981); State v. 
Auger & Uitts, 200 Neb. 53, 262 N.W.2d 187 (1978); 
State v. Lang, 202 Neb. 9, 272 N.W.2d 775 (1978). 
See, also, Ford v. Parratt, 688 F.2d 1115 (1981). 

We first examine the test for ascertaining the 
validity of the identifications. In State v. Harris, 205 
Neb. 844, 290 N.W.2d 645 (1980), we said that the de- 
termination as to whether identification procedures 
were unnecessarily suggestive and conducive to a 
substantial likelihood of irreparably mistaken identi- 
fication is to be made by a consideration of the 
totality of the circumstances surrounding the proce- 
dures used. See, also, State v. Joseph, 202 Neb. 268, 
274 N.W.2d 880 (1979); Simmons v. United States, 390 
U.S. 377, 88 S. Ct. 967, 19 L. Ed. 2d 1247 (1968). 

The standard for deciding whether defense counsel 
provided adequate representation in a criminal pro- 
ceeding is whether he performed at least as well as 
a lawyer with ordinary training and skill in the 
criminal law in his area, and whether he consci- 
entiously protected the interests of his client. State 
v. Rust, 208 Neb. 320, 303 N.W.2d 490 (1981). We are 
unable to conclude on review that the photographic 
array and the lineup were so suggestive that a mo- 
tion to suppress should have been sustained. No in- 
competence or prejudice therefore can be implied 
by the failure of trial counsel to submit a motion that 
would not be successful. 

We next consider defendant’s contention that the 
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admission of his confession into evidence was im- 
proper. It is the law in Nebraska that in order for a 
confession to be admissible, it must have been freely 
and voluntarily given and must not have been ob- 
tained by threat or promise. State v. Hunsberger, 
211 Neb. 667, 319 N.W.2d 757 (1982); State v. Mc- 
Donald, 195 Neb. 625, 240 N.W.2d 8 (1976). It is also 
the law that the admission into evidence of a confes- 
sion constitutes an independent determination by the 
trial court that the confession was voluntarily made. 
Such determination will not be set aside on appeal 
unless such finding is ‘‘clearly erroneous.’’ State v. 
Hunsberger, supra; State v. Williams, 205 Neb. 56, 
287 N.W.2d 18 (1979). 

Defendant testified that at the time he was ar- 
rested, between 7 and 8 p.m. on May 6, 1980, he sus- 
tained injury, and that when he was brought to the 
police station some 15 to 20 minutes after the arrest, 
he had bruises on an arm and his legs and was spit- 
ting blood. Upon arriving at the station, according 
to defendant, and while he was spitting blood, Detec- 
tive Farmer began questioning him almost immedi- 
ately; that Miranda warnings were not given until 
after some period of interrogation; and that ques- 
tioning continued, without medical attention and 
without the offer of food or drink, until about 2 a.m. 
the next day. He testified that he was willing to say 
something then because he was tired and hurt. He 
testified that he simply reiterated what the police 
had told him about the crime. On the other hand, 
Detective Farmer testified that defendant was ar- 
rested following a struggle during which defendant 
received a few scrapes to his legs and an elbow. 
Upon arrival at the police station Detective Farmer 
obtained reports and performed other tasks and did 
not talk with defendant until shortly before 11 p.m. 
Detective Farmer further testified that he did not 
talk with defendant for any length of time before the 
Miranda warnings were given at 10:52 p.m. Accord- 
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ing to Farmer, defendant was alert and made no 
complaints of being hungry, thirsty, or tired. No in- 
ducements were given, no threats were made, and 
no physical abuse administered; nor was defendant 
coerced in any way to give a confession. After a 
lengthy interview defendant gave the recorded con- 
fession in question at about 2 a.m. the day following 
his arrest. 

It is obvious that the trial court and jury resolved 
the conflict in the evidence concerning the circum- 
stances surrounding the giving of the confession 
against the defendant. In view of the record we can- 
not say that the trial court’s determination that the 
confession was freely, voluntarily, and knowingly 
given is clearly erroneous. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


ROBERT A. TICHENOR, APPELLEE, V. J. J. LOHAUS, 
DOING BUSINESS AS JACK AND JERRY’S PARKING, 
APPELLANT. 

322 N.W.2d 629 


Filed July 23, 1982. No. 44224. 


1. Negligence: Invitor-Invitee. Even though a dangerous condition 
on land may be open and obvious or known by an invitee, the pos- 
sessor of the land may owe a duty of reasonable care to the invitee 
if the circumstances are such that he should expect that the invitee 
will fail to protect himself against the hazard. 

Generally, an invitee, who has knowledge of a 

fedoras condition on the premises or where the dangerous condi- 

tion is obvious, is negligent as a matter of law if he fails to use rea- 
sonable care to avoid injury. However, to constitute negligence as 

a matter of law the intentional exposure must be unreasonable. 

: If the defendant possessor of land has made the in- 
vitee’s exercise of a right or privilege impossible unless he exposes 
himself to risk of bodily harm, the invitee is not guilty of contribu- 
tory negligence in so doing unless he acts unreasonably. 

Among the matters which must be considered in 
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determining whether the invitee is guilty of negligence is the effect 
of distracting events or circumstances. 

5. Negligence: Juries. Where different minds may reasonably draw 
different conclusions or inferences from the evidence adduced con- 
cerning the issues of negligence or contributory negligence and the 
degree thereof when one is compared with the other, such issues 
must be submitted to the jury. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNICK, Judge. Affirmed. 


Larry E. Welch and Joseph E. Jones of Gross, 
Welch, Vinardi, Kauffman & Day, P.C., for appel- 
lant. 


John P. Inserra of Inserra Law Office, P.C., for 
appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

The plaintiff-appellee brought this action in the 
District Court for Douglas County for personal inju- 
ries allegedly caused by the defendant’s negligent 
maintenance of an icy parking lot ramp. The issues 
of the defendant’s negligence, contributory negli- 
gence of the plaintiff, assumption of risk by the 
plaintiff, and plaintiff's damages were submitted to 
a jury after the evidence was presented. The jury 
returned a verdict for the plaintiff in the amount of 
$25,000, and the defendant appeals from that judg- 
ment to this court. 

The defendant parking lot operator asserts that his 
motion for a directed verdict should have been 
granted because: (1) The evidence was insufficient 
to show that the defendant breached any duty owed 
to the plaintiff because the plaintiff had as much 
knowledge of the condition of the ramp as did the de- 
fendant. (2) The evidence showed that the plaintiff 
was guilty of contributory negligence as a matter of 
law. (3) The evidence demonstrated as a matter of 
law that the plaintiff assumed the risk of injury. 
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The evidence established the following facts, either 
directly and without dispute or by reasonable infer- 
ence from the evidence. The plaintiff, Robert A. 
Tichenor, was employed by the Union Pacific Rail- 
road Company at its headquarters at 1416 Dodge 
Street, Omaha, Nebraska. The defendant, J. J. 
Lohaus, was the operator of the Jack and Jerry’s 
Parking lot. He, likewise, was employed by the 
Union Pacific Railroad at its headquarters. Plain- 
tiff paid to the defendant the sum of $10 per month 
for the right to park his automobile in the lot. The 
parking lot is bordered by Davenport Street on the 
south, 13th Street on the east, 14th Street on the 
west, and an Interstate ramp on the north. The only 
sidewalk adjacent to the parking lot is on the Daven- 
port Street side. The topography of the land is such 
that the western part of the lot, that is, the portion 
nearest 14th Street and the Union Pacific head- 
quarters building, is below the level of Davenport 
Street and 14th Street by as much as 12 feet. The 
eastern portion of the lot adjacent to 13th Street is 
only slightly below street level. Access to and 
egress from the lot is accomplished by means of a 
curb cut on Davenport Street midway between 13th 
and 14th Streets leading onto an earthern ramp. The 
ramp itself, which is parallel to Davenport Street on 
the south side of the parking lot, is about 80 to 90 feet 
in length and descends westerly at a grade of 10 per- 
cent; that is, it drops about 1 foot for each 10 feet of 
its length. Abutting the ramp on the south and adja- 
cent to the sidewalk is a stone retaining wall. The 
ramp is wider than is necessary to permit the pas- 
sage of one car but not quite wide enough to permit 
the passage of two. It is covered with earth and 
gravel as is most of the lot. 

On the morning of the accident, February 14, 1979, 
the plaintiff entered the parking lot by way of the 
ramp and noted the icy condition of the ramp and 
the lot. He proceeded slowly down the ramp and 
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parked his car along the west retaining wall. He got 
out of his car and proceeded up the icy and slick 
ramp without incident. There had been no precipi- 
tation that day, and the sidewalks and streets were 
clear once he exited the lot. 

At the end of the plaintiff’s workday, he left Union 
Pacific headquarters around 5:15 p.m. and headed 
for his car. It was still daylight and the sidewalks 
were clear. But when the plaintiff arrived at the 
parking lot, he noted the conditions had changed on 
the ramp. It appeared as though something had 
been placed on the ramp to cause melting so that the 
ramp was muddy where cars had traveled, but slick 
and icy on either side of the traveled way. The tem- 
perature was below the freezing mark. The plaintiff 
began picking his way down the center of the ramp. 
He was wearing steel-toed engineer boots with rub- 
ber soles. Shortly after he started down the ramp, 
he became aware that a car or cars were approach- 
ing the ramp to depart. He then moved to the left 
toward the retaining wall in order that the cars 
might pass. As he moved to the side, his left foot 
stepped on a patch of ice, and he fell on the ramp 
about 2 to 3 feet from the adjacent retaining wall, 
suffering a fractured ankle. Two men, one of them 
Peter Larmon, whose car was approaching the 
ramp and who saw the plaintiff fall, came to his aid, 
loaded him into Mr. Larmon’s van, and took him to 
Saint Joseph Hospital. 

One of the allegations of negligence contained in 
the plaintiff’s petition was that the defendant failed 
to adequately clear the ramp so that it would afford 
a reasonably safe passage. The defendant argues 
that he owed no duty to the plaintiff because the 
hazards of the icy ramp were as well known and ap- 
parent to the plaintiff as to the defendant. He relies 
upon the principles stated in Restatement (Second) 
of Torts § 348 (1965), which provides: ‘‘A possessor 
of land is subject to liability for physical harm 


222 NEBRASKA REPORTS VOL. 212 


Tichenor v. Lohaus 


caused to his invitees by a condition on the land if, 
but only if, he 

‘‘(a) knows or by the exercise of reasonable care 
would discover the condition, and should realize that 
it involves an unreasonable risk of harm to such in- 
vitees, and 

‘‘(b) should expect that they will not discover or 
realize the danger, or will fail to protect themselves 
against it, and 

““(c) fails to exercise reasonable care to protect 
them against the danger.’’ He cites precedents of 
this court which have applied the principles of that 
section. Syas v. Nebraska Methodist Hospital Foun- 
dation, 209 Neb. 201, 307 N.W.2d 112 (1981); Crawford 
v. Soennichsen, 175 Neb. 87, 120 N.W.2d 578 (1963). 

It is to be noted that subsection (b) of § 343 con- 
tains alternatives. Despite the fact that the danger 
may be open and obvious or known, the possessor of 
the land may owe the duty if he should expect that 
the invitee will fail to protect himself against the 
hazard. In this case the evidence would permit the 
jury to infer that the ramp was the only established 
way for persons, after parking their cars or return- 
ing to get them, to leave and enter the lot; that the 
ramp was for simultaneous use by vehicles and per- 
sons on foot; that a person on foot might be required 
to make way for vehicles entering or leaving; and 
that in such circumstances the invitee might fail or 
be unable to protect himself against the hazard re- 
sulting from icy conditions. The defendant fails to 
mention that § 343 is not a complete statement of the 
applicable rules. Restatement (Second) of Torts 
§ 343 A (1965) discusses the matter of known or obvi- 
ous dangers on the land and the duty of the pos- 
sessor. It provides, among other things, that the 
possessor is not liable to invitees for physical harm 
caused to them by a condition on the land whose 
danger is known, unless the possessor should antici- 
pate the harm despite such knowledge on the part of 
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the invitee. The commentary to the above section 
discusses the ordinary cases where the possessor 
owes no duty. However, in commentary f. at 220, it 
discusses the other cases: ‘‘There are, however, 
cases in which the possessor of land can and should 
anticipate that. the dangerous condition will cause 
physical harm to the invitee notwithstanding its 
known or obvious danger. In such cases the posses- 
sor is not relieved of the duty of reasonable care 
which he owes to the invitee for his protection. This 
duty may require him to warn the invitee, or to take 
other reasonable steps to protect him, against the 
known or obvious condition or activity, if the pos- 
sessor has reason to expect that the invitee will 
nevertheless suffer physical harm. 

“‘Such reason to expect harm to the visitor from 
known or obvious dangers may arise, for example, 
where the possessor has reason to expect that the in- 
vitee’s attention may be distracted, so that he will 
not discover what is obvious, or will forget what he 
has discovered, or fail to protect himself against it. 
Such reason may also arise where the possessor has 
reason to expect that the invitee will proceed to en- 
counter the known or obvious danger because to a 
reasonable man in his position the advantages of do- 
ing so would outweigh the apparent risk. In such 
cases the fact that the danger is known, or is obvi- 
ous, is important in determining whether the invitee 
is to be charged with contributory negligence, or as- 
sumption of risk.”’ 

The Restatement contains several illustrations 
which include cases of distraction and necessary use 

notwithstanding knowledge of the condition. 

. We conclude that because of the circumstances 
and necessity of use in this case, reasonable minds 
could differ as to whether the defendant failed to ful- 
fill his duty adequately. Where reasonable minds 
can differ, then a jury question is presented. The 
defendant raises the issue of the plaintiff’s use of a 
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possible alternative route. We will discuss his con- 
tention in that respect when we reach the issues of 
contributory negligence and assumption of risk. 

Generally, an invitee, who has knowledge of a dan- 
gerous condition on the premises or where the dan- 
gerous condition is obvious, is negligent as a matter 
of law if he fails to use reasonable care to avoid in- 
jury. Mendoza v. Aguilera, 184 Neb. 94, 165 N.W.2d 
360 (1969). Stated in another way, the intentional 
- exposure to the known risk must be unreasonable. 
‘In order that it may be unreasonable it is neces- 
sary that a reasonable man in his position would not 
expose himself to it. This in turn depends upon the 
comparison between the quantum of danger, includ- 
ing both the probability of harm and its gravity, 
which the plaintiff realizes or has reason to realize 
will be involved in the condition created by the de- 
fendant, with the value which the law attaches to the 
advantage which will be lost if the danger is not en- 
countered. In many cases the plaintiff is confronted 
with the necessity of either foregoing the exercise of 
a right or privilege or encountering a danger which 
he realizes or has reason to realize is involved in the 
condition created by the defendant, as to which see 
§ 473.’ Restatement (Second) of Torts § 466, Com- 
ment on Clause (a)c. at 512 (1965). Restatement 
(Second) of Torts § 473 (1965) says: ‘‘If the defend- 
ant’s negligence has made the plaintiff’s exercise of 
a right or privilege impossible unless he exposes 
himself to a risk of bodily harm, the plaintiff is not 
guilty of contributory negligence in so doing unless 
he acts unreasonably.’’ Nebraska law is in accord 
with the above principle. McCarty v. Morrow, 173 
Neb. 643, 114 N.W.2d 512 (1962); Halliday v. Ray- 
mond, 147 Neb. 179, 22 N.W.2d 614 (1946); Johnson v. 
Anoka-Butte Lumber Co., 141 Neb. 851, 5 N.W.2d 114 
(1942); Carlson v. Roberts, 133 Neb. 166, 274 N.W. 
473 (1937). 

Another circumstance in which the invitee is not 
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guilty of contributory negligence as a matter of law 
is sometimes referred to as the momentary distrac- 
tion exception. This court has recognized that ex- 
ception. Brown v. Slack, 159 Neb. 142, 65 N.W.2d 382 
(1954); Glenn v. Grant Co., 129 Neb. 173, 260 N.W. 
811 (1935). See, also, 65A C.J.S. Negligence § 120(2), 
nn. 17, 17.10, and 17.20 (1966). The principle is well 
stated in the Minnesota case of Mayelik v. Lansing 
Elevator Co., 241 Minn. 468, 477, 63 N.W.2d 380, 386 
(1954), where the court said, after referring to the 
general rule that the invitee is generally guilty of 
contributory negligence in not looking where he is 
stepping: ‘‘That rule is not applicable in all situ- 
ations. We have held that, even though plaintiff did 
not look where she was stepping, a jury might find 
that she had exercised due care inasmuch as there 
were distracting circumstances present. Lincoln v. 
Cambridge-Radisson Co. 235 Minn. 20, 49 N.W.(2d) 1. 
The rule is that, when there is some distraction or 
other reason which will excuse the failure to see that 
which is in plain sight, it can be said that a person 
has exercised that degree of care required by an or- 
dinarily prudent person. Johnson v. Brand Stores, 
Inc. 241 Minn. 388, 63 N.W.(2d) 370. Under the evi- 
dence here the jury could have found that plaintiff's 
attention was distracted by the overflowing of the 
grain and that in his haste to correct the situation he 
was exercising due care under the circumstances 
when the accident occurred.”’ 

A case from this court in which all of the above 
principles were involved is Sullivan v. Geo. A. Hor- 
mel and Co., 208 Neb. 262, 303 N.W.2d 476 (1981). 
There an employee of a subcontractor brought an 
action against the general contractor, who was in 
control of the premises, to recover for personal inju- 
ries when the plaintiff slipped and fell on icy and 
debris-covered steps, a condition of which he was 
aware. The employee was required to use these 
steps in going to and in leaving the premises on 
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which he worked. We said: ‘‘ ‘Where different 
minds may reasonably draw different conclusions or 
inferences from the evidence adduced concerning 
the issues of negligence or contributory negligence 
and the degree thereof when one is compared with 
the other, such issues must be submitted to the 
jury.’ ’’ Id. at 273, 303 N.W.2d at 482. 

The plaintiff testified that when he sensed that a 
motor vehicle was approaching the ramp he moved 
to his left to make way for it and that he did not see 
the icy spot until he was just about to place his foot 
down, at which point he could no longer stop. 

Larmon testified as to the following: His van was 
approaching the ramp. He saw the plaintiff on the 
ground and described the scene, saying, ‘‘[H]e 
wasn’t really laying, he was spinning. So he had 
evidently just fallen, because he was still turning 
when I saw him, and he was like going around in a 
circle.’’ Larmon continued up the ramp so as to as- 
sist the plaintiff and stopped the van beside him. 
Larmon, when asked about the condition of the ramp 
where he stopped, replied, ‘‘Well, when I stopped I 
don’t remember having any trouble walking around 
the van behind it to help pick him up, but when we 
tried loading him in the van it was slick right there 
where he was laying.’’ 

The defendant argues that the plaintiff, instead of 
using the ramp, should have proceeded to the south- 
east corner of the parking lot where entry would 
have been safer. The basis for this contention is 
Larmon’s testimony as follows: ‘‘Yes, it is fairly 
level. It is a little slight drop down to the lot, but not 
very much. It is almost level. I have never went 
that way even in the summertime or anything, but 
you can get in that way, yes.’’ This evidence does 
not indicate that the plaintiff was contributorily neg- 
ligent as a matter of law. There is no evidence as to 
indicate the condition of the ground or the safety of 
the entrance at the southeast corner. That point 
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was clearly not the established entry or exit for 
those on foot. It furthermore was not a point by 
which the plaintiff passed as he came from his work 
to the lot. Under the circumstances, whether a rea- 
sonable man would have investigated the alternative 
route would be a question for the jury to consider in 
its determination of the issue of the plaintiff’s con- 
tributory negligence. In this case the plaintiff had 
purchased from the defendant the right to use the 
lot. It was necessary to his employment that he 
have such a place to park his car while at work. 
This is not a case where the way was so dangerous 
that it can be said as a matter of law that no reason- 
able man would use it. See Restatement (Second) 
of Torts § 343 A, Comments b. and c. (1965). 

We hold that under the evidence the issue of the 
plaintiff's contributory negligence was a jury ques- 
tion. 

The defendant, in support of his contention that 
the plaintiff assumed the risk of injury, cites four 
cases: Fritchley v. Love-Courson Drilling Co., Inc., 
177 Neb. 455, 129 N.W.2d 515 (1964); Mason v. West- 
ern Power & Gas Co., 183 Neb. 392, 160 N.W.2d 204 
(1968); Leary v. Martin K. Eby Constr. Co., Inc., 191 
Neb. 575, 216 N.W.2d 750 (1974); and Schwartz v. Sel- 
vage, 203 Neb. 158, 277 N.W.2d 681 (1979). Although 
this court in the first two above cases used language 
indicating the plaintiff was guilty of both contribu- 
tory negligence and the assumption of risk, an ex- 
amination of the facts therein indicates to us that 
contributory negligence was the real issue, not the 
assumption of risk. The other two cases do not even 
discuss assumption of risk. There is a distinction 
between contributory negligence and assumption of 
risk. See Landrum v. Roddy, 143 Neb. 934, 12 
N.W.2d 82 (1943). Generaily, assumption of risk 
does not involve an issue of the exercise of reason- 
able care, but relates to the voluntary undertaking 
of a known risk even though otherwise in the exer- 
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cise of reasonable care to avoid injury. We need not 
further elaborate that distinction here. The facts 
here do not present an issue of assumption of risk. 
The trial court did not err in submitting the issues 
to the jury and in denying the defendant’s motion for 
a directed verdict. 
AFFIRMED. 


ROBERT SCHUTZ, JR., APPELLEE, V. THOMAS J. HUNT 
ET AL., APPELLANTS, 
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Filed July 23, 1982. No. 44250. 


1. Motions to Dismiss. A party against whom a motion to dismiss is 
made is entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that can reason- 
ably be drawn from the evidence, and if there is any evidence 
which will sustain a finding for the plaintiff, it may not be disre- 
garded and the case decided as a matter of law. 

2. Negligence. The violation of a statute or an ordinance regulating 
traffic does not constitute negligence as a matter of law, but is evi- 
dence of negligence to be considered by the jury in connection with 
other circumstances in evidence. 

3. Evidence: ” Juries. Where different minds may reasonably draw 
different conclusions from the adduced evidence or if there is a 
conflict in the evidence as to whether or not they establish neg- 
ligence or contributory negligence and the degree thereof when one 
is compared with the other, such issues must be submitted to a 
jury. 

Appeal from the District Court for Jefferson 
County: Wu.u1AM B. Rist, Judge. Affirmed. 


Healey, Brown, Wieland, Kluender, McCord, At- 
wood & Jacobs, for appellants. 


Bauer, Galter, Geier, Flowers & Thompson, and 
Koenig & Murray, for appellee. 
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CLINTON, J. 

The plaintiff Schutz, a pedestrian, brought this ac- 
tion seeking damages for personal injuries suffered 
when he was struck by an automobile operated by 
the defendant Thomas J. Hunt. The jury returned a 
verdict for the plaintiff, and judgment was entered 
thereon. The defendants have appealed to this 
court, claiming the trial court erred in not directing 
a verdict against the plaintiff on the ground that the 
plaintiff was, as a matter of law, guilty of contribu- 
tory negligence more than slight which was a proxi- 
mate cause of the accident and injuries. In more 
specific terms, the defendants contend the plaintiff 
was ‘‘casually’’ standing in a lane for automobile 
traffic with his back turned toward the approaching 
traffic and failed to keep a lookout for his own 
safety. We affirm. 

The standard which governs our review in this 
case is the following: ‘‘ ‘[A] party against whom a 
motion to dismiss is made is entitled to have every 
controverted fact resolved in his favor and to have 
the benefit of every inference that can reasonably be 
drawn from the evidence, and if there is any evi- 
dence which will sustain a finding for the plaintiff, it 
may not be disregarded and the case decided as a 
matter of law.’ ’’ Beebe v. Sorensen Sand & Gravel 
Co., 209 Neb. 559, 566, 308 N.W.2d 829, 833 (1981). 

From the evidence the jury could find the follow- 
ing facts. Seventh Street in Fairbury, where the ac- 
cident occurred, runs east and west and abuts the 
Fairbury High School property on the south. The 
street is a two-lane paved street of ‘‘average’’ 
width. Parallel parking adjacent to the curb is 
permitted on the south side of the street only. Abut- 
ting the street on the north is a parking strip which 
affords diagonal off-street parking for student cars. 
The centerline of the street is not marked. 

A marked crosswalk located in the center of the 
block between J Street to the west and K Street to 
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the east runs across Seventh Street from the school 
grounds and parking strip to the south side of the 
street where a ‘‘snack bar’’ at which some students 
take their lunch is located. Ordinarily during the 
noon hour large numbers of students cross the street 
at the crosswalk and elsewhere, some congregating 
in groups in and along Seventh Street. 

The accident happened shortly before the end of 
the noon break. At that time one Miller, a friend of 
Schutz and a fellow student, had his car parked on 
the south side of Seventh Street parallel to the curb 
some distance east of the crosswalk. That distance 
is not shown with exactness. But the evidence does 
show another car was parked just east of the cross- 
walk, and immediately between was a private drive- 
way. Just east of the driveway was the Miller car. 
One estimate in the testimony is that the Miller car 
was about 50 to 60 feet east of the crosswalk. At the 
time of the accident, Miller was leaning against the 
front fender of his car. West of Miller was Schutz, 
who was standing 2 or 3 feet from the car. He was 
facing the east. A third student was standing near 
Miller, but closer to the car. The three students 
were conversing and had been in the same position 
for perhaps 5 minutes. 

The defendant Hunt was also a student at Fair- 
bury High School. Hunt, accompanied by another 
student, was driving around in Hunt’s car with Hunt 
at the wheel. Hunt turned onto Seventh Street at the 
intersection west of the crosswalk. According to his 
own admission, as he approached the crosswalk 
there were about 100 students along and in Seventh 
Street, half of whom were either crossing the street 
at various points or congregating in small groups in 
the street. Hunt testified that he stopped the car at 
the crosswalk, and after so doing proceeded, swerv- 
ing first to the left to avoid pedestrians and then to 
the right to avoid others. He saw Schutz when he 
stopped at the crosswalk. As he swerved to the 
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right he struck Schutz, knocking him up onto the 
hood or right fender of the car, from which position 
Schutz rolled off to the right. He did not apply the 
brakes or sound a warning with his horn. After first 
seeing Schutz when Hunt stopped at the crosswalk, 
he did not see him again until the car struck Schutz. 
The front of the Hunt car was not damaged, but, ac- 
cording to Hunt’s testimony, Schutz’ elbow struck 
the fender, making a shallow indentation about the 
diameter of a baseball. Hunt stopped his car at a 
point where, through the rear window, he could see 
Schutz on the pavement struggling to get up. Schutz 
suffered severe injuries and was taken to a clinic 
and later to a hospital. Hunt testified he left the 
scene after being told that Schutz was O.K. Shortly 
thereafter, he returned to the school and let his pas- 
senger out. He further testified that he then learned 
for the first time that Schutz had been hurt and he 
then left to find out where Schutz had been taken. 

The defendants’ position is that Schutz was guilty 
of contributory negligence more than slight as a 
matter of law because he stood in a traffic lane with 
his back to oncoming traffic and did not keep a look- 
out. A reasonable inference from the evidence is 
that Schutz did not look to the rear during the time 
he was talking to his two friends. Defendants cite 
Van Ornum v. Moran, 186 Neb. 418, 183 N.W.2d 759 
(1971), where we said: ‘‘One who attempts to cross 
a street between intersections without keeping a 
constant lookout for his own safety in all directions 
of anticipated danger is ordinarily guilty of negli- 
gence of such a character as will bar a recovery as a 
matter of law. 

“The requirement ‘to look’ means to look at a time 
and place when to look would be effective. 

“Crossing a street between intersections is not 
limited to a curb-to-curb crossing of the street; it in- 
cludes crossing from a curb to a safety zone, enter- 
ing the street and stopping or standing in the line of 
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traffic, and otherwise exposing his person to the flow 
of vehicular traffic in the absence of an emergency 
justifying such action.’’ (Syllabi of the court.) In 
that case the plaintiff’s decedent, Devaney, a bus- 
driver, after finding that his bus and another bus 
were having difficulty in getting onto 18th Street in 
Omaha because of heavy traffic, walked into the 
street during a short gap in the traffic, standing in 
the middle of the traffic lane with his back to oncom- 
ing traffic, and motioned to the driver of the other 
bus to move his bus from the bus depot exit into the 
street. The other driver did not do so because of the 
heavy traffic. Devaney turned his head to the rear 
and at that moment was struck by the defendant’s 
automobile. We held Devaney’s negligence was 
more than slight as a matter of law and recovery 
was barred. Defendants cite other cases of similar 
import; for example, Wilson v. Wiggins, 155 Neb. 
382, 52 N.W.2d 248 (1952). 

Received in evidence for the purpose of instruct- 
ing the jury were ordinances of the city of Fairbury, 
which provide in part: ‘'5-204. Jay Walking. No 
pedestrian shall cross any street at a place other 
than a crosswalk, nor cross any street intersection 
diagonally.”’ 

“5-212. ... The driver of a vehicle on any street 
shall yield the right-of-way to a pedestrian crossing 
such street within any clearly marked crosswalk, or 
at any regular pedestrian crossing at the end of a 
block where the movement of traffic is being regu- 
lated by traffic officers or traffic direction devices. 
Every pedestrian crossing a street at any point other 
than a pedestrian crossing, crosswalk, or intersec- 
tion shall yield the right-of-way to vehicles upon the 
street.”’ 

There is conflicting evidence as to whether Schutz 
crossed the street from the school before assuming 
the position in which he was hit. In a deposition he 
testified he had crossed the street at a point other than 
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the crosswalk to eat at the snack bar and had then 
gone to talk to Miller. At trial he testified that his 
deposition testimony was mistaken, and, in fact, af- 
ter checking he had found that he had eaten lunch at 
home and had returned to school, parking his pickup 
on the south side of the street before proceeding to 
the point where the accident occurred. In any 
event, it was not the crossing of the street, but loca- 
tion and failure to maintain a lookout which could 
arguably be a proximate cause of the accident. 

The plaintiff argues that the cases cited by the de- 
fendants are inapplicable and distinguishable, call- 
ing to attention our holdings in Brenning v. Reming- 
ton, 136 Neb. 883, 287 N.W. 776 (1939); Caldwell v. 
Heckathorn, 176 Neb. 704, 127 N.W.2d 182 (1964); and 
Simet v. Sage, 208 Neb. 138, 301 N.W.2d 600 (1981). 
The first two of these cases involve situations where 
the pedestrian was walking longitudinally along the 
edges of the road or street with his back to the traf- 
fic and was struck by an automobile going the same 
direction. In both cases we held that the question of 
the plaintiff pedestrian’s contributory negligence 
presented a jury question, saying in Caldwell v. 
Heckathorn, supra: ‘‘A party has a legal right to 
walk longitudinally along the highway or to stand 
alongside his car, but in doing so he is required to 
use reasonable care for his own safety.’’ (Syllabus 
of the court.) In Brenning v. Remington, supra, we 
stated: ‘‘It will be noted that neither ordinance nor 
statute has application to a pedestrian except when 
in the act of crossing the highway. It is equally ob- 
vious that the many cases cited by counsel pertain- 
ing to accidents occurring while crossing highways 
afford no help in view of the issues in the present 
case.’’ 136 Neb. at 890, 287 N.W. at 780. 

In Simet v. Sage, supra, the evidence was conflict- 
ing. One version of the evidence was that the plain- 
tiff pedestrian started to cross the street between in- 
tersections and heard a horn ‘‘toot.’’ At that time 
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he turned and started back to the curb, the defend- 
ant’s auto then being about a block away. We held 
that the trial court properly submitted the issue of 
the plaintiff’s contributory negligence to the jury, 
and rejected the contention that the plaintiff should, 
as a matter of law, have been held to be guilty of 
contributory negligence more than slight. 

Thomison v. Buehler, 147 Neb. 811, 25 N.W.2d 391 
(1946), involved the following fact situation. Plain- 
tiff, on a pickup truck, was escorting and preceding 
a large dragline being hauled down the highway on a 
flatbed truck. It was necessary from time to time 
for the plaintiff and those working with him to raise 
wires which crossed the roadway so that the boom of 
the dragline could pass beneath. Usually this was 
done from the box of the pickup where the plaintiff 
was riding. At one point, however, he found it nec- 
essary to dismount from the truck to the pavement 
and walk backwards while he guided the truckdriver 
underneath wires. He was in the center of the two- 
lane highway when he was struck by a vehicle com- 
ing from his rear. We held that the question of the 
plaintiff’s contributory negligence was a jury ques- 
tion, and said: ‘‘Where different minds may rea- 
sonably draw different conclusions from the ad- 
duced evidence or if there is a conflict in the evi- 
dence as to whether or not they establish negligence 
or contributory negligence and the degree thereof 
when one is compared with the other, such issues 
must be submitted to a jury.’’ (Syllabus of the 
court.) 

In this case we hold, for the reasons which follow, 
that the plaintiff was not guilty of contributory neg- 
ligence more than slight which barred his recovery 
as a matter of law, but that the question of his negli- 
gence and the degree thereof was a question for the 
jury. As we have observed, the evidence indicates 
the plaintiff was not crossing the street at the time, 
but was standing near (his own testimony was 2 
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feet) a properly parked automobile at the south 
curb. He was not standing in the middle of the lane 
of traffic, and there was adequate room (except for 
pedestrian congestion) for an automobile to pass. 
The street was crowded with pedestrians, as we 
have already noted. Plaintiff was aware of that 
fact. He was not bound, as a matter of law, to an- 
ticipate that under the circumstances he would in 
effect be run down by an automobile whose driver 
was also well aware of the congested state of the 
street. The defendants urge that the plaintiff’s con- 
tributory negligence cannot be determined by 
focusing on the conduct of the defendant driver. We 
agree with that statement. We hold, however, that 
under the evidence in this case, the ccndition of 
pedestrian traffic, the plaintiff's awareness of it, and 
his knowledge that the condition would be apparent 
to any motor vehicle operator using the street are 
circumstances which the jury was entitled to con- 
sider in judging the plaintiff’s contributory negli- 
gence. 

Even if it be assumed that the jaywalking ordi- 
nance is relevant to the evidentiary situation we 
have here, the following rule is applicable: ‘‘This 
court has held many times that the violation of a 
statute or an ordinance regulating traffic does not 
constitute negligence as a matter of law but is evi- 
dence of negligence to be considered by the jury in 
connection with other circumstances in evidence.” 
Doan v. Hoppe, 133 Neb. 767, 771, 277 N.W. 64, 66 
(1938). 

AFFIRMED. 


236 NEBRASKA REPORTS VOL, 212 


North Star Lodge #227 v. City of Lincoln 


NORTH STAR LODGE #227, A.F. & A.M., A NEBRASKA 
CORPORATION, ET AL., APPELLANTS, V. THE CITY OF 
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1. Statutes: Intent. When the language used in a statute is ambigu- 
ous and must be construed, recourse should be had to the legisla- 
tive history for the purpose of discovering the intent of the law- 
makers. 

2. Statutes. It is a basic rule of construction that effect is to be given, 
if possible, to every word, clause, and sentence of a statute. 

3. Special Assessments: Constitutional Law. The Constitution of the 
State of Nebraska, art. VIII, § 6, requires that real property, when, 
specially assessed, be assessed according to the benefits received. 

4. Special Assessments: Words and Phrases. The phrase ‘‘as- 
sessable unit’’ as used in Neb. Rev. Stat. § 19-4027 (Cum. Supp. 
1980) does not mean ‘‘front foot,’’ but rather means ‘‘lot or parcel.’’ 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BLugE, Judge. Reversed and 
remanded. 


C. Arlen Beam of Knudsen, Berkheimer, Beam, 
Richardson & Endacott, for appellants. 


William F. Austin, City Attorney, for appellees. 


Heard before KrivosHa, C.J., BosLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This is an appeal from an order of the District 
Court of Nebraska, Third Judicial District, in and for 
Lancaster County, dismissing plaintiffs-appellants’ 
amended petition. 

Appellants, as real property owners and taxpayers 
of the city of Lincoln, filed an amended petition 
which, among other things, collaterally attacked 
the validity of ordinance No. 13006 adopted by the 
defendant-appellee City of Lincoln, which ordinance 
created Business Improvement District No. 2. The 
amended petition alleged, inter alia, that the 
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defendant-appellee City improperly applied the 
phrase ‘‘assessable unit’? found in Neb. Rev. Stat. 
§ 19-4027 (Cum. Supp. 1980). The defendants-appellees 
demurred on the ground that the amended petition 
failed to state facts sufficient to constitute a cause of 
action. The demurrers were sustained and appel- 
lants elected to stand on their amended petition. We 
agree that the City improperly applied the phrase 
‘‘assessable unit’’ and reverse the order of the Dis- 
trict Court. 

We turn to Neb. Rev. Stat. § 19-4024 (Cum. Supp. 
1980), which reads: ‘‘Upon receiving the recom- 
mendation from the business improvement board, 
the city council after consulting with the planning 
commission if the city has a planning commission 
may create one or more business improvement dis- 
tricts by adopting a resolution of intention to estab- 
lish a district or districts. The resolution shall con- 
tain the following information: 

‘“(1) A description of the boundaries of any pro- 
posed district; 

‘*(2) The time and place of a hearing to be held by 
the city council to consider establishment of a dis- 
trict or districts; 

‘‘(3) The proposed public facilities and improve- 
ments to be made or maintained within any such dis- 
trict; and 

‘*(4) The proposed or estimated costs for improve- 
ments and facilities within any district, and the 
method by which the revenue Shall be raised. 

“The notice of intention shall recite that the 
method of raising revenue shall be fair and equita- 
ble. In the use of a general license and occupation 
tax, the tax shail be based primarily on the square 
footage of the owner’s and user’s place of business. 
In the use of a special assessment, the assessment 
shall be based upon the special benefit to the prop- 
erty within the district.’’ 

Neb. Rev. Stat. §§ 19-4025 and 19-4027 (Cum. Supp. 
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1980) provide for the conduct of a hearing concern- 
ing the creation of the district. Section 19-4027 fur- 
ther provides: ‘‘If a special assessment is to be 
used, proceedings shall terminate if written protest 
is made prior to the close of the hearing by the 
owners of over fifty per cent of the assessable units 
in the proposed district. If an occupation tax is to 
be used, proceedings shall terminate if protest is 
made by over fifty per cent of the users of space in 
the proposed district.”’ 

Neb. Rev. Stat. § 19-4029 (Cum. Supp. 1980) pro- 
vides in pertinent part: ‘‘The city council, following 
the hearing, may establish or reject any proposed 
district or districts. If the city council decides to 
establish any district, it shall adopt an ordinance to 
that effect. This ordinance shall contain the fol- 
lowing information: 


‘“(6) A statement that the businesses and profes- 
sions in the area established by the ordinance shall 
be subject to the general business license and occu- 
pation tax or that the real property in the area will 
be subject to the special assessment authorized by 
sections 19-4015 to 19-4038; 

‘*(7) The method of proposed assessment to be im- 
posed within the district or the initial rate of the li- 
cense and occupation tax to be imposed ....’’ 

Appellants allege that on September 2, 1980, the 
Lincoln city council adopted resolution A-67094 
which constituted the statutorily required notice of 
intent to create Business Improvement District No. 
2 relating to certain properties fronting on North 
48th Street from the centerline of Huntington Avenue 
to the centerline of Madison Avenue for the con- 
struction and maintenance of certain aesthetic 
amenities. The resolution further provided that the 
method of raising the revenue required would be fair 
and equitable, and assessments were proposed to be 
levied by the front-foot method. On September 29, 
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1980, a public hearing was held at which was filed a 
written protest by owners of over one-half of the lots 
and/or partial lots in the proposed district. Subse- 
quently, the defendant City determined that the pro- 
testants owned but 46 percent of the front footage in 
the proposed district; determined that ‘‘assessable 
unit’? as used in § 19-4027 meant ‘‘front foot along 
48th Street’’; concluded therefore that less than one- 
half of the owners of the assessable units protested; 
and adopted the ordinance creating the business im- 
provement district at issue. 

The question presented relates not only to whether 
‘“‘assessable unit’’ as used in § 19-4027 was correctly 
applied by the City but also at what point in the proc- 
ess of creating a business improvement district the 
term is to be applied. 

A reading of § 19-4024 indicates that the reference 
in subsection (4) thereof to the method by which 
revenue shall be raised is tied to and further 
clarified and expanded upon by the paragraph which 
follows it. We therefore construe § 19-4024(4) and 
the paragraph following it as one delineated pas- 
sage; the alternatives referred to in § 19-4024(4) con- 
sist of a choice between a general license and occu- 
pation tax and a special assessment tax. 

In view of the foregoing, it becomes clear that the 
City acted prematurely in adopting the front-foot 
method of special assessment as the means of 
raising the needed revenue in its notice of intent to 
create the district. The only choice proper and nec- 
essary at that stage of the process was a choice be- 
tween a general license and occupation tax and a 
special assessment tax. The proper time for a 
choice as to what method of special assessment is to 
be used, if such is the route decided upon, is at the 
time of adoption of the creating ordinance, as set 
forth in § 19-4029. Such a reading is consistent with 
§ 19-4029(6) and (7). Therein, subsection (6) refers 
to the two broad choices, either a general business 
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license and occupation tax or a special assessment 
tax; subsection (7) mandates a more specific state- 
ment after the initial choice has been made, requir- 
ing inclusion of the method by which the special as- 
sessment is to be imposed, or inclusion of the rate at 
which the general business and occupation tax is to 
be imposed. This being the case, it was not statu- . 
torily proper for the defendant City to have deter- 
mined the adequacy of protests on the basis of front- 
foot ownership. 

We next consider the correct meaning of the term 
‘“‘assessable units’’ as used in the instant statute. 
The term is not defined in the statute and has no in- 
dependent, clear meaning of its own; it is ambigu- 
ous. When the language used in a statute is ambigu- 
ous and must be construed, recourse should be had 
to the legislative history for the purpose of discov- 
ering the intent of the lawmakers. PPG Industries 
Canada Ltd. v. Kreuscher, 204 Neb. 220, 281 N.W.2d 
762 (1979). Whatever the term ‘‘assessable unit’’ 
means, it is clear that it does not mean ‘‘front foot.’’ 
As originally introduced before the Legislature the 
pertinent language of L.B. 251 read as follows: 
‘‘Proceedings shall terminate if protest is made by 
the owners of over fifty per cent of the assessable 
front footage in the proposed district.’’ The subse- 
quent amendment replaced the phrase ‘‘assessable 
front footage’’ with the phrase ‘‘assessable units.”’ 
Legislative Journal, 86th Leg., 1st Sess. 1894 (May 7, 
1979). It is also noteworthy that this same legisla- 
tive session used the term ‘‘front footage’’ in Neb. 
Rev. Stat. § 19-4026 (Cum. Supp. 1980) of the act 
wherein 30 percent of the assessable front footage is 
able to petition a city council in order to create a dis- 
trict. Since it is a basic rule of construction that ef- 
fect is to be given, if possible, to every word, clause, 
and sentence of a statute, Ulbrick v. City of Ne- 
braska City, 180 Neb. 229, 141 N.W.2d 849 (1966), it 
follows that ‘‘front foot’’ and ‘‘assessable unit’’ may 
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not be used interchangeably. This is what the ap- 
pellees’ interpretation would require. 

Having said what an assessable unit is not, we now 
consider what it is. The Constitution of the State of 
Nebraska, art. VIII, § 6, requires that real property, 
when specially assessed, be assessed according to 
the benefits received. Brown Real Estate Co. v. 
Lancaster County, 110 Neb. 665, 194 N.W. 897 (1923), 
interpreted this language to require a delineation of 
the resulting assessments on a lot or parcel basis, 
each lot or parcel bearing an assessment propor- 
tionate to the benefit which it receives. This ap- 
proach also comports with the commonsense mean- 
ing of the term since, as appellants urge, only a lot 
or parcel of lots can be foreclosed upon in the event 
of nonpayment of taxes; front feet are capable of 
being separately assessed, but not separately fore- 
closed upon. In a statute providing for special as- 
sessment of real estate based upon the benefits ac- 
cruing thereto, it is reasonable to assume, in the ab- 
sence of a contrary indication, that had the Legis- 
lature meant some other basis of assessment, they 
would have said so. 

The record in this case indicates that had the stat- 
ute been properly interpreted and followed, the pro- 
ceedings which appellants have contested would 
have terminated at the initial creation hearing, due 
to the filing of written protests by more than the 
statutorily required 50 percent of assessable unit 
owners. It follows therefrom that the adoption of or- 
dinance No. 13006 was invalid, and that actions taken 
thereunder were done without authority sufficient to 
sustain them. 

The foregoing analysis being dispositive of the in- 
stant appeal, it is not necessary to address the other 
issues raised by appellants. 

We reverse the order of dismissal and remand for 
further proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED. 
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AMBROSE HENRY HATTING, APPELLANT, V. FARMERS 
COOPERATIVE ASSOCIATION, APPELLEE. 
322 N.W.2d 423 


Filed July 23, 1982. No. 81-696. 


1. Workmen’s Compensation: Appeal and Error. The findings of 
fact made by the Nebraska Workmen's Compensation Court after 
rehearing shall have the same force and effect as a jury verdict in 
a civil case. 
7 In testing the sufficiency of evidence to support 
findings of fact made by the Workmen’s Compensation Court after 
rehearing, the evidence must be considered in the light most 
favorable to the successful party. Every controverted fact must 
be resolved in his favor, and he should have the benefit of every in- 
ference that can reasonably be drawn therefrom. 
3. Workmen’s Compensation: Proof. An award for permanent dis- 
ability cannot be based on mere possibilities. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Scott H. Hughes and Kenneth Sacks of Perkins, 
Sacks, Hannan and Hughes, and Sandra Inkster, for 
appellant. 


Baylor, Evnen, Curtiss, Grimit & Witt, for appel- 
lee. 


Heard before KRIvosHA, C.J., BosLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KRIvosHa, C.J. 

The appellant, Ambrose Henry Hatting, appeals 
from a judgment entered on rehearing by a three- 
judge Workmen’s Compensation Court dismissing 
Hatting’s petition seeking recovery for an alleged 
accident arising out of and in the course of his em- 
ployment. We affirm. 

Hatting had been employed by Farmers Coopera- 
tive Association (Farmers) since approximately 
1972. In 1978 Hatting was responsible for overseeing 
Farmers’ fertilizer department. This required him 
to store fertilizer in various compartments within a 
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large warehouse building. In addition, Hatting was 
required to mix the fertilizer and make deliveries to 
customers. 

On March 24, 1978, Hatting came to work at ap- 
proximately 7 a.m. The previous day some coem- 
ployees had piled a rather large amount of bulk fer- 
tilizer in front of the warehouse’s only large over- 
head door. Using a small tractor-like payloader, 
Hatting undertook to move the fertilizer from in 
front of the door to the receptacles within the ware- 
house where it was to be stored. 

Hatting testified that he had worked for approxi- 
mately 1 to 14% hours when he began experiencing 
lightheadedness, which he later believed was due to 
carbon monoxide fumes. Without difficulty, he dis- 
mounted from the payloader and went outside the 
warehouse for some fresh air. After approximately 
30 to 45 minutes, Hatting returned to his job on the 
payloader where he continued working for approxi- 
mately another hour. He testified that he again be- 
gan feeling lightheaded and everything around him 
seemed to be occurring in slow motion. Hatting 
again dismounted from the payloader. He main- 
tains that he recalls falling several times between 
the work area and the office area through which he 
had to pass. However, he does not recall striking 
his head at any time until he reached the doorway to 
the office area. 

He testified that when he reached the office door- 
way he fell against the left side of the door frame, 
striking the left side of his face, and then fell on his 
right elbow. Hatting then was able to contact his su- 
pervisor and was taken by a friend to the office of his 
personal physician. His physician ordered him hospi- 
talized. Hatting was dismissed on April 1, 1978, from 
the hospital. Hatting displayed no outward signs of 
having sustained a recent injury to his head, and no 
treatment for a head injury or carbon monoxide 
poisoning was given to him during this hospital stay. 
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On April 26, 1978, Hatting was rehospitalized. A 
visual examination of Hatting disclosed an abrasion 
on the right forehead near the hairline and a small 
hematoma on the right upper eyelid. Neither of 
these injuries was apparent during his earlier hos- 
pitalization. X-rays disclosed a fracture on the right 
frontal area of the head. Following a CAT scan, ap- 
pellant’s condition was diagnosed as a skull fracture 
of the right temporoparietal bone and an acute intra- 
cerebral hematoma with possible subdural hema- 
toma of the left temporal lobe. A left frontotem- 
poroparietal craniotomy was performed on April 29, 
1978, and a subdural hematoma and an intracerebral 
hematoma on the left side were removed. Since 
March 24, 1978, Hatting has not engaged in any gain- 
ful employment. He thereafter filed a petition in the 
Nebraska Workmen’s Compensation Court, claiming 
that the subdural hematoma and _ intracerebral 
hematoma, diagnosed for the first time following 
hospitalization on April 26, 1978, were caused by the 
accident which occurred on March 24, 1978, and 
arose out of and in the course of his employment 
with Farmers. Following a hearing, the one-judge 
court entered an award in favor of Hatting. On 
appeal to a three-judge court, the award was set 
aside. Specifically, the three-judge court found that 
Hatting had a history of head injuries and epilepsy. 
The court further found that the alleged accident on 
March 24, 1978, produced no evidence of any skull in- 
jury, but, rather, that when Hatting was admitted to 
the hospital on April 26, 1978, he advised the hospital 
staff he had been in a fight. Hatting’s treating phy- 
sician was unable to state with a degree of medical 
certainty that the injury for which he received treat- 
ment on April 29, 1978, was caused by a fall on 
March 24, 1978. It was the three-judge court’s opin- 
ion that Hatting had simply failed to sustain his bur- 
den of proving that the injury for which he was 
treated on April 29, 1978, and which has resulted in 
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his disability, was related to the accident which he 
allegedly sustained on March 24, 1978. 

As we begin our examination of this appeal, we 
are compelled to keep in mind several basic princi- 
ples regarding a review of a decision entered by a 
three-judge Workmen’s Compensation Court. Neb. 
Rev. Stat. § 48-185 (Reissue 1978) specifically pro- 
vides: ‘‘The findings of fact made by the Nebraska 
Workmen’s Compensation Court after rehearing 
shall have the same force and effect as a jury ver- 
dict in a civil case.’’ Moreover, in Kudera v. Minne- 
sota Mining & Manuf. Co., 201 Neb. 235, 238, 266 
N.W.2d 915, 917 (1978), we said: ‘‘This court is not 
free in workmen’s compensation cases to weigh the 
facts anew. Our standard of review accords to the 
findings of the compensation court the same force 
and effect as a jury verdict in a civil case and will 
not be set aside unless clearly wrong.’’ And in 
Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 584, 254 
N.W.2d 92, 95 (1977), we said: ‘‘In testing the suf- 
ficiency of evidence to support findings of fact made 
by the Workmen’s Compensation Court after rehear- 
ing, the evidence must be considered in the light 
most favorable to the successful party. Every con- 
troverted fact must be resolved in his favor, and he 
should have the benefit of every inference that can 
reasonably be drawn therefrom.’’ 

An examination of the record in this case leaves no 
doubt that there was indeed a bona fide dispute with 
regard to the facts and the cause of Hatting’s injury. 
When Hatting first appeared at the hospital on March 
24, 1978, he revealed no evidence of any recent injury 
to his skull. It was not until he reappeared at the 
hospital on April 26, 1978, that there were any visible 
signs of injury. The explanation given for the injury 
observable on April 26, 1978, and further supported by 
X-rays and a CAT scan, is a statement in the medical 
records, apparently given by Hatting to the attending 
physician, that he was in a fight. 
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Hatting now argues that the compensation court 
should have disregarded the evidence contained in 
the medical record because it is not reliable. He 
further argues that the testimony of the expert pre- 
sented by Farmers, a neurosurgeon who examined 
Hatting at the request of Farmers, should be disre- 
garded. In essence, Hatting argues that the facts of 
the case entitled him to an award as a matter of law. 
While we are inclined to agree with Hatting that the 
testimony presented by the expert for Farmers was 
discredited and probably should be disregarded, we 
are unable to nevertheless reach the conclusion 
urged upon us by Hatting. The reason that we are 
unable to do so is due to the fact that the employer 
has no burden to prove that the injury was not 
caused by the accident but, rather, that the employ- 
ee must prove that the injury was caused by an acci- 
dent arising out of and in the course of his employ- 
ment. See, James v. Rainchief Constr. Co., 197 Neb. 
818, 251 N.W.2d 367 (1977); Inserra v. Village Inn 
Pancake House, 197 Neb. 168, 247 N.W.2d 625 (1976). 
In the instant case, a reading of the record discloses 
that Hatting’s treating physician and trial expert, a 
neurosurgeon, was unable to testify with a reason- 
able degree of medical certainty that the injury suf- 
fered by Hatting on April 26, 1978, arose out of and in 
the course of Hatting’s employment and was related 
to the alleged fall which occurred on March 24, 1978. 
The most that Hatting’s treating physician would 
say is that the March 24, 1978, accident could have 
caused the hematoma which was surgically re- 
moved. He testified that it was medically ‘‘pos- 
sible’ that a blow to Hatting’s head on March 24, 
1978, could cause the hematoma which was later 
found and was operated upon on April 29, 1978. That 
an injury could have possibly been caused by an em- 
ployment accident is not sufficient to meet the bur- 
den imposed upon an employee in order to recover 
under our Workmen’s Compensation Act. In Cam- 
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arillo v. Iowa Beef Processors, Inc., 201 Neb. 238, 266 
N.W.2d 917 (1978), we held that medical testimony 
that an employee’s injury was ‘‘possibly’’ a combi- 
nation of the employee’s congenital condition and an 
accident was not sufficient. In doing so we said at 
243, 266 N.W.2d at 919: ‘‘The evidence in this case 
on behalf of the plaintiff does not even meet the 
standard of ‘probability’ in Welke v. City of Ains- 
worth, supra. An award for permanent disability 
cannot be based on mere possibilities.”’ 

And, recently, in Husted v. Peter Kiewit & Sons 
Constr. Co., 210 Neb. 109, 313 N.W.2d 248 (1981), we 
held that a workmen’s compensation award cannot 
be based upon possibility or speculation. The fact 
that Hatting’s alleged accident may possibly have 
been the cause of his condition is not sufficient for 
him to sustain his burden of proof under Nebraska 
workmen’s compensation laws. We cannot agree 
with appellant that he was entitled to judgment as a 
matter of law under the evidence in this case. The 
most that we can say is that there was presented a 
bona fide question of fact concerning how the injury 
occurred, which the compensation court was re- 
quired to resolve. We reach that conclusion even 
disregarding the testimony of the expert provided by 
Farmers. As we observed in Erving v. Tri-Con In- 
dustries, 210 Neb. 339, 344, 314 N.W.2d 253, 256 
(1982): ‘‘The testimony of all the witnesses at best 
produced a conflict which the compensation court as 
the trier of fact had to resolve.’’ And, as we have 
already noted, once the trier of fact resolves those 
questions of fact, on appeal we are required to leave 
those findings untouched unless we can say they are 
clearly wrong as a matter of law. We are simply 
unable to do so in this case. For that reason, the 
judgment of the compensation court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOHN W. CALDER, 
APPELLANT. 
322 N.W.2d 426 


Filed July 23, 1982. No. 81-740. 


1. Probation and Paroie. At a preliminary hearing to determine 
whether or not probable cause exists to detain a probationer on a 
charge of probation violation, a probationer is entitled to notice of 
the alleged violations of probation, an opportunity to appear and to 
present evidence in his own behalf, the conditional right to confront 
adverse witnesses, dn independent decisionmaker, and a written 
report of the hearing. 

2. _._. Although the formal notice of alleged probation violations 
is deficient, if it can be determined from the record that the proba- 
tioner did in fact have sufficient actual notice of the violations 
charged against him so as to enable him to prepare a defense, the 
requirements of due process have been satisfied. 

The requirement of an impartial and independent hearing 

officer is satisfied if such officer is someone not directly involved in 

making recommendations concerning the initial arrest of the ac- 
cused on the revocation charge or in making the report of the pro- 
bation violations. 

There is no requirement that such hearing officer be a 

judicial officer. 

The preliminary hearing need only be held reasonably 
near the place of the arrest or alleged violations so as to enable the 
probationer to obtain and present evidence in his own behalf. 

6. . In order to contest the location of the preliminary hearing, 
it is necessary that the probationer allege and prove some demon- 
strative prejudice. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


Jerry N. Stehlik, Buffalo County Deputy Public 
Defender, for appellant. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


Heard before KRIivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 
The defendant has appealed from an order of the 
District Court for Buffalo County, which revoked his 
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probation on previous convictions of second degree 
forgery and burglary, and sentenced him to terms of 
imprisonment in the Nebraska Penal and Correc- 
tional Complex for 0 to 2 years and 1 to 5 years, re- 
spectively, to be served consecutively. 

The defendant assigns as error that: (1) The court 
erred in not providing sufficient notice of probation 
violation; (2) The court erred in failing to provide 
and order an independent hearing officer to hold the 
preliminary hearing on the motion to revoke proba- 
tion; and (3) The court erred in not affording de- 
fendant a preliminary hearing on the motion to re- 
voke probation at or near the place of the violation 
or his arrest. We affirm. 

On April 15, 1981, the defendant, while represented 
by counsel, entered pleas of guilty to the second 
degree forgery and burglary charges pursuant to a 
plea bargain in which three other burglary charges 
and one misdemeanor charge of theft were dis- 
missed. On May 22, 1981, following a presentence 
investigation, the court sentenced the defendant to a 
term of probation of 36 months. The order of proba- 
tion, which the defendant acknowledged and ac- 
cepted, contained, among other conditions, the fol- 
lowing: ‘‘That he shall refrain from all unlawful 
conduct.’’ On July 29, 1981, the Buffalo County at- 
torney filed a motion to revoke the probation. The 
motion recited the execution of the order of proba- 
tion, referred to the prohibition against unlawful 
conduct, and alleged that the defendant violated the 
terms of such probation inasmuch as on the 16th day 
of July 1981, the defendant was convicted in the 
county court of Seward County on one count of theft, 
one count of second degree forgery, one count of 
forgery less than $75, and one count of attempted 
forgery of less than $75. 

On August 10, 1981, the defendant appeared before 
the Honorable DeWayne Wolfe, Judge of the District 
Court for Buffalo County, at which time the court 
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made this inquiry of the defendant: ‘‘You under- 
stand, Mr. Calder, motion has been filed in this 
Court to revoke your probation which was previously 
granted by this Court on May 22, 1981, for the basis 
that under the motion which I assume you may have 
received a copy of, a conviction of theft, of second 
degree forgery, and another count of forgery, an- 
other count of attempted forgery. Apparently in 
Seward County, Nebraska.’’ In response to that 
question the defendant replied: ‘‘Yes, sir.’’ At that 
same time, and upon request of the defendant, the 
court appointed the office of the public defender as 
defense attorney. 

According to the written digest of the preliminary 
hearing, the hearing was held on September 1, 1981, 
before Donna Erpelding, hearing officer, who was 
also the deputy clerk of the District Court. It was 
held pursuant to a written notice served upon the de- 
fendant on August 28, 1981. The notice recited the 
time and place of hearing, the purpose of the hear- 
ing (to determine whether probable cause exists to 
believe that the defendant committed acts which 
might constitute a violation of probation), the de- 
fendant’s right to confront and call witnesses, and 
the right to have an attorney present. The notice 
also contained a statement of the specific rules of 
probation allegedly violated, to wit, ‘‘That he [de- 
fendant] shall refrain from all unlawful conduct.’’ 
Attached to the digest of the hearing were various 
judicial documents from the county court of Seward 
County containing the arraignments, pleas, and sen- 
tencing on the four misdemeanors. Following the 
preliminary hearing, the defendant was ordered de- 
tained pending bond. 

On September 8, 1981, a final hearing on the mo- 
tion to revoke probation was held before the Buffalo 
County District Court and copies of the various pro- 
ceedings in Seward County were received in evi- 
dence. Also, there was testimony to the effect that 


VoL. 212 JANUARY TERM, 1982 251 


State v. Calder 


the defendant had told the probation officer that he 
had committed the specific acts. The defendant did 
not testify. 

In State v. Ferree, 207 Neb. 593, 299 N.W.2d 777 
(1980), quoting from Gagnon v. Scarpelli, 411 U.S. 
778, 93 S. Ct. 1756, 36 L. Ed. 2d 656 (1973), we said: 
‘**At the preliminary hearing, a probationer or pa- 
rolee is entitled to notice of the alleged violations of 
probation or parole, an opportunity to appear and to 
present evidence in his own behalf, the conditional 
right to confront adverse witnesses, an independent 
decisionmaker, and a written report of the hear- 
ing.’’’ Id. at 596, 299 N.W.2d at 779. 

The formal notice of the preliminary hearing was 
deficient as to setting forth the facts constituting the 
alleged violations. However, it is perfectly clear 
from the record that on an earlier date, as referred 
to above, the defendant acknowledged his fa- 
miliarity with the motion to revoke, which contained 
the specific alleged violations. He was also in- 
formed of these same facts by the district judge in 
open court. We said in State v. Buttner, 180 Neb. 
529, 143 N.W.2d 907 (1966), that due process of law 
requires only that the accused be given sufficient no- 
tice of the nature of the charge against him in order 
that he may prepare a defense. Although that case 
involved the sufficiency of an indictment, there is no 
reason why the same reasoning would not apply to a 
notice to revoke probation. Considering the notice 
served on the defendant, together with the earlier 
recitation to the defendant by the judge in open 
court detailing the acts alleged to have been viola- 
tions of the probation order, we believe that the de- 
fendant had actual notice of the claimed violations 
sufficient to comport with due process. 

In regard to the identity of the officer who held the 
preliminary hearing, all that Gagnon v. Scarpelli, 
supra, and Morrissey v. Brewer, 408 U.S. 471, 92 
S. Ct. 2593, 33 L. Ed. 2d 484 (1972), require is that 


252 NEBRASKA REPORTS VOL. 212 
State v. Calder 


such officer be someone not directly involved in 
making recommendations concerning the initial ar- 
rest of the accused on the revocation charge or in 
making the report of the probation violations. But 
the defendant insists that a deputy clerk of the Dis- 
trict Court is not an impartial and independent of- 
ficer as required by law, and cites in support of that 
statement State v. Kartman, 192 Neb. 8038, 224 
N.W.2d 753 (1975). The following quotations from 
that opinion should answer the defendant’s objec- 
tion: ‘‘The hearing must be before an impartial and 
independent officer but not necessarily a judicial of- 
ficer.’’ Id. at 805, 224 N.W.2d at 755. ‘‘The trial 
court designated the clerk of the District Court as 
the hearing officer .... From our examination of 
the record we find no prejudice to the defendant in 
any of the proceedings relating to the preliminary 
hearing.”’ Id. at 806, 224 N.W.2d at 755. There is 
nothing in the record to suggest that the deputy 
clerk was in any way directly involved in making 
recommendations concerning the initial arrest or in 
making the report on the probation violations, or 
that she was in any way subject to influence by any- 
one involved in this case. 

Finally, the defendant complains that the District 
Court failed to hold the preliminary hearing at or 
near the place of violation or arrest. In the first 
place, there is nothing in the record to indicate 
where defendant’s arrest was made. Secondly, in 
State v. Ferree, supra, we rejected the defendant’s 
claim that a hearing could not be held in Holt County 
when the alleged violation and arrest occurred in 
Lancaster County. Even assuming that the arrest 
and violations occurred in Seward County we are not 
now prepared to say that the hearing could not be 
held in Buffalo County. By simply alleging that he 
was required to attend the preliminary hearing in 
Buffalo County rather than in Seward County, as we 
stated in State v. Ferree, supra, the defendant 
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‘* ‘has alleged no demonstrative prejudice, and we 
can perceive none.’’’ Z/d. at 596, 299 N.W.2d at 779. 
The judgment of the District Court was correct 
and is affirmed. 
AFFIRMED. 


IN RE INTEREST OF HOLLENBECK, A CHILD UNDER THE | 
AGE OF 18 YEARS. 
STATE OF NEBRASKA, APPELLEE, V. RUTH DorRotuy L. 
HOLLENBECK, APPELLANT. 
322 N.W.2d 635 


Filed July 23, 1982. No. 81-758. 


1. Parental Rights: Appeal and Error. An order terminating pa- 
rental rights to children is reviewed de novo upon the record in this 
court, 

2. Parental Rights. An order terminating parental rights to children 
must be supported by clear and convincing evidence. 

. Parental rights may be terminated for substantial, continu- 

ous, and repeated neglect of a child and a failure to discharge the 

duties of parental care and protection. 


Appeal from the Separate Juvenile Court of Doug- 
las County. Affirmed. 


Wilbur C. Smith of Smith & Hansen, for appellant. 


Donald L. Knowles, Dougias County Attorney, and 
Christopher E. Kelly, for appellee. 


Heard before KRIvosHA, C.J., BOSLAUGH, McCown, 
WhiTE, HastTInGcs, and CAPORALE, JJ. 


PER CURIAM. 

The appellant, Ruth Dorothy L. Hollenbeck, who is 
the mother of the child in interest, appeals from an 
order of the separate juvenile court terminating her 
parental rights in her youngest daughter. The 
father’s parental rights were also terminated by this 
order, but he has not appealed. 
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On September 11, 1980, a petition was filed in the 
separate juvenile court, alleging the child in inter- 
est, who was born December 13, 1974, was a child 
within the meaning of Neb. Rev. Stat. §§ 43-202(2)(b) 
and 43-209(2) (Reissue 1978), in that she was a child 
under 18 years of age lacking proper parental care 
by reason of the fault or habits of her parents. The 
petition specifically alleged that the father had sex- 
ually abused the child; that the mother was aware of 
the father’s propensities to sexually abuse his 
daughters, yet refused to remove or protect the 
child; that the child, at age 5, displayed inappropri- 
ate sexual behavior; and that both parents had on 
numerous occasions left the child without adult su- 
pervision or protection for prolonged periods of 
time. On the date the petition was filed the child 
was placed in immediate temporary foster care. 

At the detention hearing held on September 22, 
1980, the child in interest testified in chambers, in 
the presence of the court and her guardian ad litem, 
that her mother worked all day and that her father 
was her babysitter, and that from the time she was 4 
or 5 years old her father would leave her at home 
alone for periods of time during the day. On one of 
these occasions, during the winter, she was locked 
out of the house and had to remain outside approxi- 
mately an hour until he returned home. Also at this 
hearing an 8-year-old neighbor child testified that on 
one occasion she saw the child in interest, the father, 
and another unrelated child in the pool in the Hollen- 
beck’s backyard and that the father removed the 
swimming suits of both the child in interest and the 
neighbor child and fondled their breasts and vaginal 
areas. Following this hearing the court ordered that 
the child remain in foster care pending an adjudica- 
tion hearing. 

The appellant’s answer, filed March 2, 1981, de- 
nied the allegations of the petition and alleged that 
divorce or separation from her husband was con- 
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trary to her religious faith, that she was employed, 
and that her husband had a 100 percent service- 
connected disability. It further alleged that the 
child’s inappropriate sexual behavior could be at- 
tributed to the normal curiosity of a small child 
‘‘and should not be interpreted in any other way.”’ 

An adjudication hearing was held on March 9 and 
10, 1981. The evidence adduced at this hearing 
showed that the child in interest was the youngest of 
the four children of the parents and that a petition 
filed in the interest of all four children in 1977 al- 
leged acts of sexual abuse by the father upon the two 
older daughters and refusal by the mother to ac- 
knowledge the incest problem in the family. All four 
children were removed from the home at that time. 
Later, the allegations of sexual abuse were stricken 
from the petition by the county attorney. The par- 
ents then admitted the remaining allegations that 
the three older children were homeless or destitute, 
or without proper support through no fault of the 
parents, and the three older children were placed in 
foster care. The child in interest here was returned 
to the parents. 

At the time of the present case the middle daugh- 
ter remained in foster care, the oldest daughter was 
emancipated, and the son was incarcerated in the 
Lincoln Correctional Center. 

At the adjudication hearing both of the older 
daughters testified as to the father’s sexual abuse of 
them. The oldest daughter testified that she had 
told her mother about these occurrences at one time, 
but that the mother did not appear to understand. 
Thereafter, this daughter did not attempt to again 
discuss the problem with her mother. However, this 
daughter did testify in her mother’s presence at a 
mental health board hearing, well before the events 
alleged in the instant petition, that. her father had 
sexually abused her. At one point she told the ap- 
pellant that, in order to get the older children back, 
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the appellant would have to divorce the father. The 
appellant’s only comment to this was that she did 
not know what to do. The middle daughter also tes- 
tified that she had been sexually abused by the 
father, but did not attempt to discuss it with the ap- 
pellant because the appellant had seemed to ignore 
the older daughter. The middle daughter further 
testified that the child in interest had told her that 
she had been sexually fondled by the father. The 
child in interest testified in chambers that her father 
had sexually abused her. 

The foster mother of the child in interest testified 
the child had told her that the father had molested 
her. In addition, the foster mother testified that the 
child would have nightmares after visits with both 
parents, during which she would cry out, ‘‘Daddy, 
don’t. Please don’t do that.’’ When awakened, she 
would not remember the dreams. The nightmares 
did not occur when she visited only with her mother. 

Several witnesses testified to unusual sexually ori- 
ented behavior on the child’s part, both before and 
after she had been placed in foster care. Testimony 
on this issue came from playmates, the playmates’ 
parents, and the child’s foster mother. From the 
relating of these activities at the hearing, it can 
hardly be said that these activities and the child’s 
vocabulary of sexual idiom were attributable ‘‘to the 
normal curiosity of a small child.’’ The foster 
mother testified that she had worked with many 
children who were the victims of incest, but she had 
never seen one with as much “acting-out”’ behavior 
as demonstrated by this child. 

Several neighbors testified that they often saw the 
child in interest, at age 4 or 5, walking around the 
neighborhood and crossing busy streets by herself. 
One neighbor, her former babysitter, testified that 
on several occasions she saw the child cross arterial 
intersections by herself when, according to the child, 
she had been sent by her father to mail a letter. This 
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witness stated that she spoke to the appellant about 
these incidents but the pattern continued. Another 
neighbor testified that the child in interest was at 
her house, playing with the neighbor’s son, for long 
periods of time 3 or 4 days a week, without either 
parent checking on her whereabouts. This neighbor 
also testified that at times she would feed the child 
lunch, because other times when she had sent the 
child home for lunch, she saw her ‘‘zigzagging”’’ 
back and forth across the street to other neighbors’ 
houses until she found one that would feed her lunch. 
A neighbor also testified that the child once said that 
she did not want to go home because her father 
made her take naps all the time and that she did not 
want to go home to take naps. 

The mother testified that this was the first time 
she had heard anything about sexual abuse of any of 
the children by the father. When pressed, she made 
a semantic distinction between ‘‘hearing’’ about the 
allegations and ‘‘reading’’ them in the numerous pe- 
titions and other papers involved in this proceeding 
and the previous proceeding concerning the older 
children. She stated that she did not believe the old- » 
est daughter’s testimony at the mental health board 
hearing, apparently because the daughter was not 
under oath at the time. It appeared from her testi- 
mony that she still did not believe the father had 
sexually abused any of the daughters and, if permit- 
ted by the court, she felt that it would be safe for the 
child in interest to return home where the father 
would be her primary caretaker. It is undisputed 
that the appellant did not contact any agencies to 
seek either family or individual counseling for her- 
self or the child. 

The evidence also showed that after the child in in- 
terest was placed in foster care and prior to the ad- 
judication hearing, a 1-day evaluation of the mother 
and the child was conducted by the Nebraska Psy- 
chiatric Institute (hereafter NPI) at the request of 
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the State. The mother, foster mother, and the case- 
worker from the Department of Public Welfare were 
interviewed by Ben Cacioppo, a psychiatric social 
worker at NPI, while the child was separately inter- 
viewed by other NPI staff members. Cacioppo, who 
was called as a witness for the mother, testified 
that, as to the mother, ‘‘there seemed to be a lack of 
recognition of the seriousness of the issues for which 
the child was brought to us, and some denial of those 
issues.’’ On cross-examination, he termed the 
mother’s denial ‘‘massive,’’ noting that the mother 
flatly denied any incest problem in the family, even 
“in light of all the past history of this case ....”’ 

After the adjudication hearing the trial court 
struck count II A. of the petition, as irrelevant with 
reference to this child. It then specifically found the 
other allegations of the petition had been proved by 
clear and convincing evidence, and found the child 
in interest to be a child within the meaning of 
§§ 43-202(2)(b) and 43-209(2). The matter was con- 
tinued pending a disposition hearing. 

The disposition hearing was held July 2, 1981. At 
this hearing the guardian ad litem of the child and 
the chief service officer for the juvenile court both 
testified that they felt the appellant was not amen- 
able to rehabilitation and recommended that her pa- 
rental rights be terminated. They based their opin- 
ion on her continuing denial of an incest problem 
within the family, and the fact that for over 4 years 
she had not investigated the allegations of incest re- 
garding her husband, had left the child in interest in 
his care in spite of the previous court proceedings in 
the interest of the older children, and had never at- 
tempted to seek counseling in the matter. A written 
- report prepared by these two witnesses and a Child 
Protective Services worker, another court service of- 
ficer, and a Department of Public Welfare foster 
care worker recommended termination of both par- 
ents’ parental rights. On July 6, 1981, the court 
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found that neither parent was ‘‘amenable for [sic] 
treatment that would enable them to become ade- 
quate parents,’’ and terminated their parental rights 
in the child in interest. 

A hearing on the appellant’s motion for new trial 
was held on October 7, 1981. At this hearing the 
appellant testified that she had divorced her hus- 
band in July 1981, sold the family home in Omaha, 
and had moved to Glenwood, Iowa, where she was 
living with relatives. She testified that she had di- 
vorced her husband because he was unreasonable 
and did nothing but rant about the court case. Al- 
though she testified as to what she termed her ‘‘fu- 
ture plans,’’ with an eye toward regaining custody of 
her two younger daughters, such ‘‘plans’’ contained 
only a vague reference to counseling, and she was 
not participating in counseling at the time of the 
hearing. 

Also at this hearing there was testimony that the 
middle daughter had run away from the foster home 
where she and the child in interest had been staying 
and that the child in interest had been moved to a 
different foster home. A document from a Veterans 
Administration hospital in San Diego, received in 
evidence at this hearing, showed that the father had 
undergone treatment at that facility and had been 
discharged on September 1, 1981. Finally, although 
the appellant did eventually admit on _  cross- 
examination that she now believed that her husband 
had sexually abused their daughters, this admission 
came only reluctantly and only after a lengthy ex- 
change with the guardian ad litem, who was ques- 
tioning her. Following this hearing the separate 
juvenile court overruled the mother’s motion for 
new trial. This appeal followed. 

The appellant’s first assignment of error argues 
that she was denied due process of law ‘‘(a) ... 
when acts which constitute the sexual [sic] incest 
complained of had been adjudicated and dismissed 
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in a prior case and the minor child . . . was released 
to her natural parents ...’’ and that ‘‘(b) Due proc- 
ess of law has been violated when the alleged acts of 
sexual [sic] incest were committed in the calendar 
year of 1976, and Section 29-110 R.R.S. Neb. 1948, 
provides that the statute of limitations runs three 
years after the alleged acts of incest.”’ 

As to assignment (b), Neb. Rev. Stat. Ch. 29 
(Reissue 1979) deals only with criminal procedure. 
This case is not a criminal prosecution and the cited 
‘‘statute of limitations’’ has no application. 

As to assignment (a), the petition alleged acts of 
incest by the father against this child which took 
place after the 1977 proceeding, and that the appel- 
lant had failed to remove or protect this child from 
the father when she knew that the older daughters 
had ‘‘continually related incidents of being sexually 
[abused] by’’ the father. It is clear from the petition 
that the allegations against the mother were not 
those of the father’s incest against the older 
daughters but, rather, allegations that, despite her 
notice of the father’s propensities, she had taken no 
steps to protect the child. Assignment (a) stems 
from an incorrect reading of the petition, and does 
not support the appellant’s claim of denial of due 
process. The entire assignment is without merit. 

The appellant’s second assignment is similar to 
the first, in that she argues that the court should 
have struck count II B.1. of the petition ‘‘for the rea- 
son that these matters had previously been adjudi- 
cated ....’’ Count II B.1. states: ‘‘B. [Appel- 
lant], natural mother of said child, has failed and/or 
refused to remove or protect [the child in interest], 
being fully cognizant of the propensity of [the 
father] ... for sexually molesting and manipulating 
his daughters, from [the father], towit: 

‘1. [The older daughters] have continually re- 
lated incidents of being sexually [abused] by .. 
natural father of said child, while in the care and 
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” 


custody of [the parents] . 

The previous adjudication ‘to which the appellant 
refers in this assignment is described earlier in this 
opinion. Again, it must be noted that although the 
allegations of incest from the previous petition were 
dismissed by the county attorney, count II B.1. of the 
petition in the present case does not allege those acts 
of incest as part of the mother’s neglect of the child 
in interest. Here it is alleged that, despite notice to 
her from the older daughters of the father’s incestu- 
ous behavior against them, the mother took no steps 
to protect this child from a similar fate. The ‘‘relat- 
ing’’ of incidents by the older daughters, as alleged 
in the challenged count, occurred after the 1977 pro- 
ceeding. The issue was not adjudicated in the previ- 
ous matter, and the trial court did not err in refusing 
to strike count II B.1. of the petition. 

The appellant next assigns as error that the trial 
court erred in applying Neb. Rev. Stat. § 27-303 (Re- 
issue 1979) of the ‘‘Criminal Rule of Evidence to 
form basis for its adjudication order to custody mat- 
ters civil in nature and using past patterns of be- 
haviour to demonstrate ‘proof of motive, oppor- 
tunity, intent, preparation, plan, knowledge (and) 
absence of mistake or accident.’ ’’ 

In its order of April 29, 1981, which followed the 
adjudication hearing, the trial court stated: ‘‘The 
past pattern of behavior is relevant to the matters at 
issue herein for it demonstrates on the part of both 
parents ‘proof of motive, opportunity, intent, prep- 
aration, plan, knowledge (and) absence of mistake 
or accident,’ 27-303, R.R.S. 1943.’’ The cited section 
actually comes from Neb. Rev. Stat. § 27-404(2) (Re- 
issue 1979). 

As to considering evidence of past patterns of 
behavior in making the adjudication, Neb. Rev. Stat. 
§ 43-206.03(2) (Reissue 1978) states: ‘‘The adjudica- 
tion portion of hearings shall be conducted by the 
judge without a jury, applying the customary rules 
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of evidence in use in trials without a jury.’’ Section 
27-404 is a part of the ‘‘customary rules of evi- 
dence,’’ and thus it was not error for the trial court 
to receive such evidence at the adjudication hearing. 
In addition, Neb. Rev. Stat. § 43-218 (Reissue 1978) 
states: ‘‘This act shall be liberally construed to the 
end that its purpose may be carried out as provided 
in section 43-201.’’ In this case, evidence of patterns 
of behavior were clearly relevant to the allegations 
against the appellant with reference to her notice of 
the father’s actions. The assignment is without 
merit. 

The appellant also assigns as error that the court 
‘accepted opinion from lay witness where medical 
and psychiatric testimony was available to prevent 
prejudice.’’ Apparently, the appellant is arguing 
that the court’s refusal, based on lack of foundation, 
to receive in evidence certain medical records of the 
father was prejudicial to her. However, the appel- 
lant’s rights were terminated because she had notice 
of the father’s incestuous behavior and still refused 
to acknowledge the situation and protect the child. 
Evidence of the father’s condition was irrelevant to 
the mother’s case. This assignment is also without 
merit. 

Finally, the appellant argues that the adjudication 
and disposition orders were contrary to the law and 
the evidence. The separate juvenile court spe- 
cifically found that the allegations of the petition had 
been proved by clear and convincing evidence. ‘‘An 
appeal of a juvenile case is heard in this court by 
trial de novo upon the record; notwithstanding, find- 
ings of fact by the trial court will be accorded great 
weight because the trial court heard and observed 
the parties and witnesses ....’’ State v. Logan, 204 
Neb. 204, 206, 281 N.W.2d 753, 754 (1979). 

Parental rights may be terminated for substantial, 
continuous, and repeated neglect of a child and a 
failure to discharge the duties of parental care and 
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protection. In re Interest of Hiatt, 209 Neb. 195, 307 
N.W.2d 108 (1981). The evidence which has been 
summarized was clear and convincing and supports 
the adjudication order and the disposition order. 

As to the disposition order the evidence demon- 
strates that the appellant steadfastly refused to 
recognize the incest problem which existed in the 
family, despite the fact the family had been in court 
over that problem for more than 4 years. While the 
appellant testified at one point that she would 
divorce her husband ‘‘if necessary”’ in order to keep 
custody of the child in interest, she gave no indi- 
cation that she considered it necessary until after 
her parental rights had been terminated by the or- 
der of July 6. Indeed, during the entire 4% years 
the family was in court, she testified that she did not 
consider the possibility that the allegations against 
the father were true. In the face of all of these 
events, the evidence is overwhelming that the appel- 
lant did not confront the father about the allegations 
of incest and left the child in interest in the care of 
the father while she worked and went to school. The 
appellant’s own witness testified that she utilized a 
‘‘massive denial’’ mechanism in dealing with the en- 
tire matter. Even as late as the hearing on the mo- 
tion for new trial, the appellant was barely able to 
admit that she now believed that her husband mo- 
lested the daughters. That hearing also demon- 
strated that her belated divorce took place not be- 
cause of the father’s incestuous activities but be- 
cause the appellant could no longer put up with ‘‘his 
bellyaching.’’ Although the appellant argues that 
because of the divorce and its accompanying re- 
straining order the father is now out of her life, the 
evidence shows the father is no longer an inpatient 
in any treatment facility and there is no assurance 
that he will not return to the family. 

The appellant also argues that, prior to terminat- 
ing her parental rights, the court should have de- 
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vised a rehabilitation plan for her. However, 
“[t]here is no requirement that the court must im- 
plement a rehabilitation plan for the parent of a 
child found to be dependent and neglected, and par- 
ticularly if such a plan has very little chance of suc- 
cess and it would not be in the best interests of the 
child.’’ In re Interest of Carlson, 207 Neb. 540, 543, 
299 N.W.2d 760, 762 (1980). There we also noted: 
“The ... children [in interest] were receiving no 
protection from recurrent sexual abuse. They were 
being exposed to completely unsatisfactory social 
conditions at home. They have a right to grow up in 
a healthy and wholesome environment. Each day’s 
delay in making them available for permanent 
placement in such satisfactory surroundings causes 
such right to become increasingly unobtainable.”’ 
Id. at 543, 299 N.W.2d at 762. 

The same principle applies in this case. At the 
disposition hearing written reports and testimony in- 
dicated that any rehabilitation plan the court could 
devise for the appellant would have very little 
chance for success because she refused to recognize 
the incest problem. As we noted in State v. Duran, 
204 Neb. 546, 552-54, 283 N.W.2d 382, 386-87 (1979): 
‘‘The dispositional hearing affords the trial court an 
opportunity for a wide-ranging review of a child’s 
complete social history apart from the basic circum- 
stance of the adjudication hearing. It looks only to 
what is in the child’s best interests for such child’s 
future. 


‘*’,. In reviewing the family history of appellant 
and the difficulties and present status of her other 
... children, the trial court correctly concluded that 
rehabilitative efforts would serve no useful purpose. 
We learn from the past. ... The issue in a disposi- 
tion hearing where a child has been found to be ne- 
glected or dependent is not the adjudicated offense 
with which the children are involved, but rather a 
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broader concern of overall conduct of the children 
and their parents and what ought to be done to cor- 
rect the situation in the best interests of the chil- 
dren. ... [T]he court must be concerned with the 
effect which the actions of a parent may create on 
the impressionable minds of young children.”’ 

In the instant case the trial court correctly focused 
on the mother’s refusal to acknowledge the incest 
problem in determining what action it should take in 
the best interests of the child. The court did not 
abuse its discretion in terminating the appellant’s 
parental rights in this child, and was correct in over- 
ruling her motion for new trial. 

The appellant’s assignments of error are without 
merit. The action of the separate juvenile court was 
correct in all respects and is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. JOE ALBERT MUNN, 
APPELLANT. 
322 N.W.2d 429 


Filed July 23, 1982. No. 81-769. 


1. Constitutional Law: Prosecutorial Misconduct. Prosecutorial 
conduct that might be viewed as harassment or overreaching, even 
if sufficient to justify a mistrial on defendant’s motion, does not bar 
retrial absent intent on the part of the prosecutor to subvert the 
protections afforded by the double jeopardy clause. 

2. Rules of Evidence. Neb. Rev. Stat. § 27-902 (Reissue 1979) governs 
the admissibility of a court decree from another state. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BuuE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Michael D. Gooch, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellee. 
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Heard before KRivosHa, C.J., BosLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The defendant was charged by information with a 
violation of Neb. Rev. Stat. § 28-706(6) (Reissue 
1979), felony criminal nonsupport, and was _ con- 
victed after a jury trial. The defendant assigns two 
errors: (1) The trial court erred in overruling de- 
fendant’s plea in bar on the basis of former jeopardy; 
and (2) The trial court erred in admitting an at- 
tested copy of a decree of dissolution of marriage 
from the District Court for the City and County of 
Denver, Colorado. 

Defendant was first brought to trial before a jury 
on August 21, 1981. During the opening statement 
the county attorney stated to the jury that he was 
personally convinced that there was sufficient evi- 
dence to justify a verdict of guilty. Defendant’s 
counsel, after conferring with defendant, thereupon 
moved for a mistrial and the mistrial was declared. 
On August 24, 1981, the defendant was again brought 
to trial. The defendant, by his counsel, filed a plea 
in bar, suggesting that since the error upon which 
the mistrial was declared had been procured by the 
prosecuting attorney, jeopardy had attached and the 
State could not again bring him to trial. The trial 
court overruled the plea in bar. 

After briefs were submitted on appeal, defendant’s 
counsel called to this court’s attention the decision of 
Oregon v. Kennedy, USS. ; , 102 S. Ct. 
2083, 2089, 72 L. Ed. 2d 416 (1982), in which the Court 
held: ‘‘Prosecutorial conduct that might be viewed 
as harassment or overreaching, even if sufficient to 
justify a mistrial on defendant’s motion, therefore, 
does not bar retrial absent intent on the part of the 
prosecutor to subvert the protections afforded by the 
Double Jeopardy Clause. A defendant’s motion for 
a mistrial constitutes ‘a deliberate election on his 
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part to forgo his valued right to have his guilt or in- 
nocence determined before the first trier of fact.’ 
... Where prosecutorial error even of a degree suffi- 
cient to warrant a mistrial has occurred, ‘(t]he im- 
portant consideration, for purposes of the Double 
Jeopardy Clause, is that the defendant retain pri- 
mary control over the course to be followed in the 
event of such error.’ ... Only where the govern- 
mental conduct in question is intended to ‘goad’ the 
defendant into moving for a mistrial may a defend- 
ant raise the bar of Double Jeopardy to a second 
trial after having succeeded in aborting the first on 
his own motion.’’ Defendant conceded that he did 
not meet the burden of establishing that the prose- 
cutor’s overzealous opening argument was given 
with intent to goad defendant into a mistrial motion. 
Defendant has abandoned his claim of former 
jeopardy based on the U.S. Constitution. He asserts, 
_ but does not argue, the proposition of Neb. Const. 

art. I, § 12, that ‘‘No person shall be compelled, in 
any criminal case, to give evidence against himself, 
or be twice put in jeopardy for the same offense.” 
While it is true that a jury was impaneled and sworn 
in the first trial, counsel is able to cite no case, and 
we are unable to discover any in Nebraska, in which 
a standard higher than that of the U.S. Supreme 
Court in Oregon v. Kennedy, supra, would obtain in 
this state. It has always been the rule in Nebraska 
that when a jury is unable to agree and is dis- 
charged, the retrial of the defendant does not violate 
the constitutional guarantee of article 1, § 12. Shaf- 
fer v. State, 123 Neb. 121, 242 N.W. 364 (1932). The 
assignment of error is without merit. 

The next assignment of error involves the con- 
struction of the proper relationship between Neb. 
Rev. Stat. § 27-902 (Reissue 1979) of the Nebraska 
Rules of Evidence and Neb. Rev. Stat. § 25-1286 (Re- 
issue 1979). The State successfully introduced, over 
the objection of the defendant, a copy of a separation 
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agreement and decree of dissolution of marriage en- 
tered by the District Court for the City and County of 
Denver, Colorado. On the copy there appears the 
seal of the District Court with the following inscrip- 
tion: ‘‘District Court City & County of Denver, Colo. 
Certified to be a full, true and correct copy of the 
original in my custody. July 24, 1979 /s/ Dean A. 
Nakorpm [sic] Clerk of the District Court by /s/ Joe 
N. Vaughn [sic], Deputy Clerk. Court Seal.” 

Section 25-1286 provides: ‘‘That of a sister state 
(judicial records] may be proved by the attestation 
of the clerk and the seal of the court annexed, if 
there be a seal, together with a certificate of a 
judge, chief justice, or presiding magistrate, that 
the attestation is in due form of law.’’ Munn strenu- 
ously argues, and it is apparent from the face of the 
exhibit, that there is no certificate of a judge, chief 
justice, or presiding magistrate that the attestation is 
in due form. However, the State argues that 
§ 27-902(1) specifically allows the introduction of the 
exhibit. In pertinent part that section provides: 
“Extrinsic evidence of authenticity as a condition 
precedent to admissibility is not required with re- 
spect to the following: (1) A document bearing a 
seal purporting to be that of the United States, or of 
any state, district, commonwealth, territory, or in- 
sular possession thereof ... or of a political subdi- 
vision, department, officer, or agency thereof, and a 
signature purporting to be an attestation or execu- 
tion.”’ 

Attest is defined by Black’s Law Dictionary 117 
(Sth ed. 1979): ‘‘[TJhe technical word by which, in 
the practice in many of the states, a certifying of- 
ficer gives assurance of the genuineness and correct- 
ness of a copy. Thus, an ‘attested’ copy of a docu- 
ment is one which has been examined and compared 
with the original, with a certificate or memorandum 
of its correctness, signed by the persons who have 
examined it.’’ 


VOL. 212 JANUARY TERM, 1982 269 


State v. Munn 


The positions of the various parties are clearly 
drawn. Under § 27-902(1) of the Nebraska Rules of 
Evidence the attested copy of the record is admis- 
sible; however, under § 25-1286 the document would 
appear not to be admissible. Counsel for the defend- 
ant urges us to construe the sections of the statute in 
pari materia. He points out specifically that while 
adjacent sections of § 25-1286 were repealed at the 
time of the adoption of the Nebraska Rules of Evi- 
dence, this section was not specifically repealed by 
the Legislature. 

The State argues that by the adoption of the Ne- 
braska Rules of Evidence § 25-1286 was repealed by 
implication. Although not argued, we are conscious 
of Neb. Const. art. III, § 14, and that part of it which 
reads: ‘‘And no law shall be amended unless the 
new act contain the section or sections as amended 
and the section or sections so amended shall be re- 
pealed.’’ 

Neb. Rev. Stat. § 27-101 (Reissue 1979) provides: 
‘“‘These rules govern proceedings in the courts of the 
State of Nebraska, except to the extent and with the 
exceptions stated in section 27-1101.’’ (Exceptions 
not material to this action.) 

Neb. Rev. Stat. § 27-102 (Reissue 1979) states: 
‘‘These rules shall be construed to secure fairness in 
administration, elimination of unjustifiable expense 
and delay, and promotion of growth and develop- 
ment of the law of evidence to the end that the truth 
may be ascertained and proceedings justly deter- 
mined.’’ The Nebraska Rules of Evidence are by 
their terms designed to guide the trial courts in the 
admission of evidence before all courts of this state 
except in selected proceedings. They constitute an 
independent and complete act. An exception to ar- 
ticle III, § 14, has always been where an independent 
act is not unconstitutional for failure to mention and 
repeal other sections of the statutes. Aschenbren- 
ner v. Nebraska P.P. Dist., 206 Neb. 157, 291 N.W.2d 
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720 (1980); State ex rel. Douglas v. Gradwohl, 194 
Neb. 745, 235 N.W.2d 854 (1975); Live Stock Nat. 
Bank v. Jackson, 137 Neb. 161, 288 N.W. 515 (1939); 
Department of Banking v. Foe, 136 Neb. 422, 286 
N.W. 264 (1939); Hinman v. Temple, 133 Neb. 268, 
274 N.W. 605 (1937). 

We therefore hold that the adoption of the Ne- 
braska Rules of Evidence repealed § 25-1286. The 
exhibit was properly received. The assignment of 
error is without merit. The judgment of the District 
Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LOREN 
BaARTHOLOMEW, APPELLANT. 
322 N.W.2d 432 


Filed July 23, 1982. No. 81-782. 


1. Circumstantial Evidence. Where circumstantial evidence is utilized 
to prove an essential element of a crime, it is not required that the 
State disprove every hypothesis but that of guilt. 

2. Appeal and Error: Convictions. This court will not interfere on 
appeal with a conviction based upon evidence unless it is so lacking 
in probative force that as a matter of law it can be said that it is 
insufficient to support a verdict of guilty beyond a reasonable 
doubt. 

3. Jury Instructions. All of the instructions must be read together, 
and if the instructions taken as a whole correctly state the law, are 
not misleading, and adequately cover the issues, there is no 
prejudicial error. 

Whenever a Nebraska Jury Instruction is applicable in a 
particular case and, from a consideration of the facts and pre- 
vailing law, the trial court determines that the jury should be in- 
stucted on the particular subject, the Nebraska Jury Instruction 
shall be used. 

5. Jury Instructions: Appeal and Error. Before an error in the 
giving of instructions can be considered as a ground for reversal of 
a conviction, it must be considered prejudicial to the rights of the 
defendant. 


The mere statement of a defendant that the giving 
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of an instruction was prejudicial, without proof of such prejudice, 
does not constitute sufficient grounds for the reversal of a convic- 
tion. 
Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


Charles W. Balsiger, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before KrivosnHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The defendant, Loren Bartholomew, was charged 
in the county court of Gage County with misde- 
meanor assault in the third degree, a violation of 
Neb. Rev. Stat. § 28-310(1)(a) (Reissue 1979), in that 
he ‘‘intentionally, knowingly, or recklessly cause[d] 
bodily injury to Pam Styers.’’ He was tried to a 
jury, which returned a verdict of guilty. The court 
sentenced him to a term of 30 days in the county jail. 
In the District Court the judgment of conviction and 
the sentence imposed were affirmed. 

The appellant has appealed to this court, speci- 
fying 13 separate errors. However, the alleged er- 
rors argued in the brief, and the only ones which we 
will consider on appeal, may be condensed to three: 
(1) Sufficiency of the evidence to support the ver- 
dict of guilty; (2) Failure of the court to instruct 
the jury that one of the elements of the crime which 
the State must prove beyond a reasonable doubt is 
the lack of justification for the use of force on the 
part of the defendant; and (3) Erroneous instruc- 
tion regarding the affirmative defense of justifica- 
tion. We affirm. 

The victim of this assault was 15-year-old Pamela 
Jean Styers. According to her testimony, the de- 
fendant is her uncle and she and her 17-year-old - 
brother had been living with the defendant in his 
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trailer home in Beatrice. At about 8 a.m. on Febru- 
ary 24, 1981, according to the victim, she was stand- 
ing in the schoolyard, in front of the library, talking 
to a friend. All of a sudden, the defendant pulled up 
and came over to her, grabbed her by the hair, 
started hitting her, and forcibly placed her in the 
truck. She testified that he said, ‘‘I’m going to kill 
you,’”’ and started hitting her with his fists. The 
defendant then started driving down the street and 
continued to beat on her, both with his fists and by 
kicking her. Shortly thereafter, as related by the 
victim, the defendant stopped the truck and told her 
to get out, and he then took off a heavy leather belt 
and started beating her with the belt. She grabbed 
the belt and he threw it down and then got on top of 
her and started hitting her again. She claims that 
the beating went on for 15 or 20 minutes. 

The victim contended that the blows were causing 
her pain, that she attempted to defend herself by hit- 
ting back at the defendant with her fist, and that she 
suffered bruises to her back, the facial area, and in 
the areas of the trunk, the arms, and her head. 

According to the testimony of two independent wit- 
nesses, sisters who were students at the Southeast 
Community College at Fairbury, they observed the 
incident described by the victim. They said that 
about 8 o’clock they were driving down the street, 
following this pickup truck which then stopped, and 
as they drove by they recognized the defendant as the 
driver. They first saw him hitting some object which 
was located in the passenger seat. All they could see 
at first was hair and they thought that it was a dog he 
was striking. It made a sufficient impression upon 
the witnesses that they stopped their car in order to 
get the license number so they could notify the 
humane society. The witnesses described the blows 
as quite severe. In a short time they were able to 
observe that the object in the passenger seat was a 
girl, and the two sisters recognized her as the victim. 
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Several pictures of the victim were taken by a fe- 
male employee of the Beatrice Police Department 
on the day of the assault, which were received in 
evidence and which show a great deal of bruising 
about various parts of the victim’s body. 

The mother of the victim testified and identified 
what was captioned a power of attorney, whereby 
she granted to the defendant power of attorney re- 
garding the care, custody, and property of the victim 
under Neb. Rev. Stat. § 30-2604 (Reissue 1979). 

The defendant testified in his own defense and 
stated that his niece, the victim, had not shown up at 
home all night the evening of February 23rd. <Ac- 
cording to the defendant, he did find the victim in 
the schoolyard, in front of the library, at about 7:45 
a.m., and in what he described as a polite manner 
he tried to get her to get into the truck with him, but 
that she cursed at him and he hadi to forcibly put her 
into the truck. However, he denied pulling her hair 
or hitting her. According to his testimony, all the 
time he was driving, the victim continued to reach 
over to grab the steering wheel, striking out at him, 
and finally she caused him to lose control of the 
truck. Once the truck stopped, he said that he 
reached over and swatted her with an open hand. 
He denied that he ever struck the victim with his 
fist. He also denied that he ever took his belt off or 
that he ever struck her with his belt. The defendant 
testified that he felt responsible for his niece and it 
was not until after the victim struck him in the groin 
that he had any intention to physically discipline 
her. 

As a part of his attack on the sufficiency of the 
evidence, the defendant insists that any conclusion 
that the victim’s injuries were caused by the defend- 
ant must be based on circumstantial evidence. He 
goes on to argue that where such evidence is relied 
upon to prove an essential element of the crime, it 
must be of such nature as to exclude any other rea- 


274 NEBRASKA REPORTS VOL, 212 


State v. Bartholomew 


sonable conclusion than that of guilt of the accused. 
Although we believe that it was not necessary for the 
State in this instance to rely upon circumstantial 
evidence to support the defendant’s conviction, we 
should point out that the rule advanced by the de- 
fendant is no longer the law in Nebraska. ‘‘The 
State is not required to disprove every hypothesis 
but that of guilt.’ State v. Buchanan, 210 Neb. 20, 
28, 312 N.W.2d 684, 689 (1981). 

It should be apparent from the brief recital of the 
facts above that the evidence was in conflict as to 
whether the defendant or the victim was the ag- 
gressor; the nature of the blows struck by the de- 
fendant; the severity of the injuries, if any, sus- 
tained by the victim; and whether or not the defend- 
ant was justified in using the force that he did. As- 
suming that the jury was properly instructed, the 
evidence was clearly sufficient to support the jury’s 
verdict of guilty. We will not interfere with a con- 
viction based upon evidence unless it is so lacking in 
probative force that as a matter of law it can be said 
that it is insufficient to support a verdict of guilty 
beyond a reasonable doubt. State v. Ohler, 208 Neb. 
742, 305 N.W.2d 637 (1981). 

By instruction No. 4, the trial court instructed the 
jury in part: ‘‘The material elements which the 
state must prove by evidence beyond a reasonable 
doubt in order to convict the defendant of the crime 
charged are: 1. That the defendant did intentional- 
ly, knowingly, or recklessly cause bodily injury to 
Pam Styers. 2. That he did so on or about the 24th 
day of February, 1981. 3. That he did so in the 
County of Gage, State of Nebraska. The state has 
the burden of proving beyond a reasonable doubt 
each and every one of the foregoing material ele- 
ments necessary for conviction.”’ 

The defendant argues that he ‘‘requested the Court 
[to] instruct the jury concerning lack of justification 
for the use of force as a material element of the 
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crime charged,’’ which the court failed to do. How- 
ever, he overlooks instruction No. 11. In that in- 
struction, the court set forth the various definitions 
relating to and circumstances under which acts of 
force may comprise the defense of justification as 
set forth in Neb. Rev. Stat. §§ 28-1406 et seq. (Reis- 
sue 1979). The instruction then concludes with the 
approved language of NJI 14.38 (Supp. 1975): ‘‘The 
State has the burden to prove by the evidence be- 
yond a reasonable doubt that the force of the defend- 
ant claimed by him as a defense was not justified; 
there is no burden on the defendant to prove that his 
act of force was justified.”’ 

Reading instruction Nos. 4 and 11 together, it is 
apparent that the jury was required to find, beyond 
a reasonable doubt, that the State had proven lack of 
justification on the part of the defendant before it 
could find him guilty of the crime charged. ‘‘All the 
instructions must be read together and if the instruc- 
tions taken as a whole correctly state the law, are 
not misleading, and adequately cover the issues, 
there is no prejudicial error.’ State v. Bear 
Runner, 198 Neb. 368, 373, 252 N.W.2d 638, 642 (1977). 

The defendant’s final assignment of error claims 
that the court’s instruction No. 11, as to the defense 
of justification, was erroneous. A portion of that in- 
struction is set out as follows: ‘1. Unlawful force 
shall mean force which is employed without the con- 
sent of the person against whom it is directed and 
the employment of which constitutes an offense or 
would constitute such offense except for a defense 
such as the absence of intent or negligence, not 
amounting to a privilege to use the force. 2. The 
use of force upon or toward another is justified when 
the actor believes that such force is immediately 
necessary for the purpose of protecting himself 
against the use of unlawful force by such other per- 
son on the present occasion. However, when the 
person threatened or attacked uses more force than 


276 NEBRASKA REPORTS VOL, 212 


State v. Bartholomew 


permitted by the above definition of self-defense, he 
is guilty of unlawful conduct and is criminally re- 
sponsible therefor.’’ (Emphasis supplied.) It is the 
part set out in italics of which the defendant com- 
plains. The approved language of NJI 14.33 (Supp. 
1975) was in fact included in a later portion of the 
court’s instruction No. 11: ‘‘However, if the force 
used by the defendant, as shown by the evidence, 
was more than the justification described in this in- 
struction, such force is not justified.”’ 

The rules adopted by this court with reference to 
jury instructions require that whenever a Nebraska 
Jury Instruction is applicable and, from a con- 
sideration of the facts and prevailing law, the trial 
court determines that the jury should be instructed 
on the particular subject, the Nebraska Jury In- 
struction shall be used. NJI at IX (1969). The com- 
plained of portion of the court’s instruction previ- 
ously set forth clearly does not conform to NJI 14.33 
and should not have been given. 

However, we must not overlook the fact, as 
pointed out earlier in this opinion, that instruction 
No. 4 required the jury, before it could find the de- 
fendant guilty, to find beyond a reasonable doubt 
that the defendant did ‘‘intentionally, knowingly, or 
recklessly cause bodily injury to Pam Styers,”’ and, 
by instruction No. 11, that the State must prove be- 
yond a reasonable doubt that the force which the de- 
fendant claimed he used was not justified. It would 
naturally follow that if the jury found the defendant 
knowingly caused bodily injury to the victim by 
using force not justified under the instructions, the 
jury must find him guilty. That is precisely what 
the criticized language, read together with instruc- 
tion Nos. 4 and 11, directed the jury to do. Even 
though the court should not have used the precise 
language that it did, before such error can be con- 
sidered as a ground for reversal, it must be consid- 
ered prejudicial to the rights of the defendant. ‘‘De- 
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fendant has failed to show how he was in fact preju- 
diced by the instruction as given. Other than the 
mere statement that the instruction was prejudicial, 
defendant has adduced no proof of prejudice that 
could be a ground for reversal.’’ State v. O’Kelly, 
193 Neb. 390, 393, 227 N.W.2d 415, 418 (1975). 
Another portion of instruction No. 11 adequately 
informed the jury of the nature of the defense of jus- 
tification insofar as it is applicable to the parental 
relationship involving a minor child. In other 
words, in order for the defense to be available under 
those circumstances, it required the jury to find that 
the defendant was responsible for the general care 
and supervision of the victim, and that any force 
which he used was for the purpose of promoting the 
minor’s welfare, including her punishment. The in- 
struction also directed that the use of force is not 
justified ‘‘when it is designed to cause or known to 
create a substantial risk of causing death, serious 
bodily harm, disfigurement, extreme pain or mental 
distress, or gross degradation.’’ The defendant does 
not complain of that portion of the instruction, but 
does insist that the evidence was insufficient to sup- 
port a guilty verdict because it failed to show that 
there was a substantial risk of causing one of the 
enumerated results. There are two answers to that 
contention. As we have previously indicated, the 
evidence was in conflict as to the severity of the in- 
juries and the availability of the defense of justifica- 
tion, and was clearly a jury question. Secondly, the 
jury could have found that whatever force was em- 
ployed was not used for the purpose of promoting the 
victim’s welfare, which would make unnecessary 
the consideration of the ‘‘substantial risk’’ test. 
The judgment and sentence of the District Court 
were correct and are affirmed. 
AFFIRMED, 
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Post Conviction: Sentences. Matters relating to sentences imposed 
within statutory limits or matters already litigated in the direct ap- 
peal are not a basis for post conviction relief. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


Thomas E. Freeman, pro se. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a post conviction action. The defendant’s 
‘petition for reduction of sentence’’ was treated as 
an application for post conviction relief. The Dis- 
trict Court denied post conviction relief, and the de- 
fendant has appealed. 

The defendant was found guilty of second degree 
murder by a jury on April 14, 1977, and was sen- 
tenced to life imprisonment. On direct appeal to 
this court, among other alleged errors, the defend- 
ant contended that his sentence was excessive. The 
conviction and sentence were affirmed by this court 
in State v. Freeman, 201 Neb. 382, 267 N.W.2d 544 
(1978). 

On September 11, 1981, defendant filed a petition 
for reduction of sentence and two briefs arguing that 
his sentence was excessive. The District Court 
found that the issues raised had already been passed 
upon by this court in the direct appeal and denied 
post conviction relief. 

Matters relating to sentences imposed within stat- 
utory limits or matters already litigated in the di- 
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rect appeal are not a basis for post conviction relief. 
State v. Walker, 197 Neb. 381, 248 N.W.2d 784 (1977); 
State v. Shepard, 208 Neb. 188, 302 N.W.2d 703 (1981). 

The defendant’s contention that excessive sen- 
tence issues may be litigated again if there are some 
allegations of constitutional grounds has been an- 
swered adversely to the defendant in State v. Lead- 
inghorse, 192 Neb. 485, 222 N.W.2d 573 (1974). 

A motion for post conviction relief cannot be used 
as a substitute for an appeal or to secure a further 
review of issues already litigated. State v. Peery, 
208 Neb. 639, 305 N.W.2d 354 (1981). 

AFFIRMED. 


IN RE INTEREST OF SEAN DaviID DITTER AND TISHA 
LYNNE DITTER, CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. Davip D. DITTER, 
APPELLANT. 

322 N.W.2d 642 


Filed July 23, 1982. No. 81-875. 


1. Juvenile Courts: Appeal and Error. An appeal of a juvenile case 
to the Supreme Court is heard de novo upon the record. 

2. Parental Rights. Although a parent’s parental rights should not be 
terminated for the sole reason of conviction of crime and incar- 
ceration, the fact of incarceration may be considered along with 
other factors in determining whether parental rights should be 
terminated. 

A parent’s inability to perform his parental obligations be- 
cause of imprisonment and the nature of the crime committed, as 
well as the person against whom the criminal act was perpetrated, 
are all relevant to the issue of parental fitness and child welfare, as 
is the parent’s conduct prior to imprisonment and during the period 
of incarceration. 

The right of a parent to maintain the custody of his or her 

child is a natural right, but it is not an inalienable right, and the 

public has a paramount interest in the protection of the rights of a 

child. 


Appeal from the District Court for Platte County: 
JOHN M. BRow_er, Judge. Affirmed. 
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PER CURIAM. 

The appellant, David D. Ditter (Ditter), appeals 
from an order originally entered by the county court 
of Platte County, Nebraska, sitting as the juvenile 
court for Platte County, Nebraska, and thereafter 
affirmed by the District Court for Platte County, Ne- 
braska, terminating Ditter’s parental rights to his 
two minor children. We affirm. 

The record in this case relates a story which can 
only be described as tragic and pathetic. On the 
evening of January 23, 1979, Ditter, then separated 
from his wife who was seeking to have their mar- 
riage dissolved, broke into his wife’s apartment by 
smashing a plate glass patio door. Ditter an- 
nounced to his wife and a girl friend who was then in 
the apartment that he intended to kill his wife, and 
ordered the girl friend to take the parties’ two minor 
children from the apartment. At that time, one of 
the children was scantily clad and the other, still wet 
from a bath, was unclothed. Ditter then took his 
wife into the bedroom of the apartment, stripped her 
of her clothes, and, in the presence of two police offi- 
cers who had just arrived on the scene, premedi- 
tatedly, maliciously, and intentionally murdered his 
wife by shooting her four times with a .357-magnum 
revolver while she pleaded with him for her life. 
The children, then ages 3% and 2, were taken into 
custody by a social worker who had arrived on the 
scene shortly after the killing and Ditter’s arrest. 

The record discloses that this was not the first 
time Ditter had committed an act of violence upon 
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his wife. The records amply support the conclusion 
that Ditter had frequently mistreated his wife during 
their 8-year marriage. Ditter was shown to be an 
habitual and chronic user of drugs and alcohol and 
had, on December 12, 1978, been charged with first 
degree sexual assault and assault and battery aris- 
ing by reason of Ditter having attempted to rape his 
wife after they had separated. 

On January 24, 1979, the county court of Platte 
County, Nebraska, sitting as a juvenile court, exer- 
cised its emergency powers and placed the two mi- 
nor children with the Multi-County Social Service 
Unit No. 148, ordering that the children be kept with 
the maternal grandparents, where they have resided 
ever since. Ditter made no effort to object and, in 
fact, did not enter his appearance in the juvenile 
proceedings until January 3, 1980, nearly 1 year 
after the proceedings were filed. On October 29, 
1979, Ditter pled guilty to the crime of murder in the 
first degree, and on November 15, 1979, was sen- 
tenced by the court to imprisonment in the Nebraska 
Penal and Correctional Complex for and during his 
lifetime, where he now remains. Ditter was brought 
from the penitentiary and allowed to be present at 
every stage of the juvenile proceeding following the 
entry of his appearance in the case, and participated 
both personally and through his court-appointed 
counsel. 

Following a trial, the juvenile court, on October 
27, 1980, found that it had jurisdiction over the minor 
children under the provisions of Neb. Rev. Stat. 
§ 48-202(2)(b) (Reissue 1978), which provides in part 
that the juvenile court shall have jurisdiction as to 
any child under the age of 18 years ‘‘who lacks proper 
parental care by reason of the fault or habits of his 
parent, guardian, or custodian.’’ The juvenile court 
further found that it was in the best interests of the 
minor children that David Ditter’s parental rights be 
terminated, and so entered an order to that effect. 
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Ditter assigns three basic errors. The first two 
may be quickly disposed of. His first two assign- 
ments are to the effect that the court denied him due 
process of law because it denied his motion for dis- 
covery, and the trial court abused its discretion 
when it allowed into evidence highly prejudicial 
hearsay statements purportedly made by the chil- 
dren’s mother during her lifetime. As we have indi- 
cated, the record in this case makes it clear that 
these two assignments are wholly frivolous and may 
be quickly denied. To begin with, an appeal of a 
juvenile case to the Supreme Court is heard de novo 
upon the record. In re Interest of J.L.L., 209 Neb. 
76, 306 N.W.2d 175 (1981); In re Interest of Hill, 207 
Neb. 233, 298 N.W.2d 143 (1980); In re Interest of 
Morford, 207 Neb. 627, 300 N.W.2d 795 (1981). There- 
fore, even if the trial court had considered evidence 
which was not admissible, our review of this record 
is de novo and we are therefore able to disregard 
any evidence which should have been excluded. 
However, a reading of the juvenile court’s order 
makes it clear that the findings upon which the 
juvenile court based its order of termination did not 
give any weight to the statements purportedly made 
by the mother during her lifetime, except as they 
were otherwise supported by the evidence. Ditter’s 
claim that he is therefore entitled to a new trial in 
this matter, based upon a claim that inadmissible 
hearsay evidence was considered by the court, may 
be disregarded and overruled. 

Likewise, Ditter’s claim that he was denied due 
process of law because his motion for discovery was 
denied by the trial court is without merit. On July 
24, 1980, Ditter filed a ‘‘shotgun’’ motion for discov- 
ery and inspection, asking the Platte County attor- 
ney to produce ‘‘any written statements, physical 
evidence, scientific reports, summaries of state- 
ments, the names and addresses of possible prosecu- 
tion witnesses, and any other evidence that may be 
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prejudicial to the State’s case and may assist the 
parent including the names and addresses of any 
person whose testimony would not support the prose- 
cuting attorney’s case and would assist the father, 
any written statements of any person that would be 
helpful to the father, and any other evidence of 
which the prosecuting attorney or the police have 
knowledge.’’ How the State could have determined 
what documents to produce, had the trial court sus- 
tained the motion, is difficult to imagine. Neverthe- 
less, the trial court found that since the issues in the 
termination case required evidence which was dis- 
coverable in a companion murder case filed con- 
temporaneously with this case and that in fact ex- 
tensive discovery had been accomplished by attor- 
neys for the parent, David Ditter, in the companion 
case, the motion should be denied. Furthermore, 
the record establishes that the trial began on Sep- 
tember 3, 1980, during which time the State pre- 
sented its entire case. The case was then continued 
until September 22, 1980, on which date trial was 
completed. Ditter therefore had 19 days to ade- 
quately prepare, after having seen and heard all of 
the State’s case, and, if additional time was re- 
quired, could have made a showing at that time or 
requested a continuance, neither of which he did. 
During oral argument before this court, Ditter’s 
counsel was specifically asked what evidence he was 
unable to discover and what evidence came as a sur- 
prise. He was unable to offer the court any re- 
sponse to either question. It is clear from the rec- 
ord that Ditter was not surprised or unable to pre- 
pare for trial and was not denied either due process 
of law or the effective assistance of counsel, and the 
trial court did not abuse its discretion in denying 
Ditter’s motion to produce. That assignment of 
error can likewise be overruled. 

Having disposed of Ditter’s first two assignments 
of error, that leaves us, then, with what is essen- 
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tially the sole and only issue in this appeal, to wit, 
whether the parental rights of David Ditter to his 
two minor children, under the circumstances and 
facts in this case, should be terminated. 

If § 43-202(2)(b) was ever intended to have appli- 
cation when granting to the juvenile court jurisdic- 
tion over a child under the age of 18 who lacks 
proper parental care by reason of the fault or habits 
of his parent, it was intended to apply in this case. 
David Ditter voluntarily entered a plea of guilty to 
the first degree murder of the children’s mother. 
While the trial court found the murder was not so 
heinous as to justify the imposition of the death 
penalty, it comes as close to being heinous as any 
murder can and still fall short. Ditter’s two minor 
children have been deprived of the love and affec- 
tion of both their mother and father, if, indeed, there 
was any love and affection by the father prior to the 
time he murdered their mother, solely by reason of 
his intentional, vicious act—an act for which he 
must now spend the remainder of his natural life in- 
carcerated, or at least until a time after these chil- 
dren have passed through their formative years and 
reached their majority. By reason of his long incar- 
ceration, he is unable to do anything of any signifi- 
cance in helping to raise these two children and has 
likewise deprived them of their mother’s assistance 
in raising them. We have said before, ‘‘Although a 
parent’s parental rights should not be terminated for 
the sole reason of conviction of crime and incar- 
ceration, the fact of incarceration may be consid- 
ered along with other factors in determining wheth- 
er parental rights should be terminated.’’ In re In- 
terest of Wagner and Russell, 209 Neb. 38, 36-37, 305 
N.W.2d 900, 902 (1981). This is a view which has fre- 
quently been adopted by other courts and has re- 
sulted, in similar cases, in the parental rights of the 
surviving parent who committed the murder being 
terminated. See, In re Welfare of Scott, 309 Minn. 
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458, 244 N.W.2d 669 (1976); Matter of B.A.M., 290 
N.W.2d 498 (S.D. 1980); George v. Anderson, 135 Ga. 
App. 273, 217 8.H.2d 609 (1975). In the case of In re 
Sego, 82 Wash. 2d 736, 513 P.2d 831 (1973), noted by 
us in the Wagner and Russell case, supra, the Wash- 
ington court said at 740, 513 P.2d at 833: ‘‘As noted 
initially, courts attempt to protect the rights of both 
parents and children, giving primary consideration 
to the welfare of children. It is necessary to con- 
sider each case on its own facts. In re Palmer, 
supra. For example, a parent’s misconduct, even if 
criminal in nature, does not automatically support 
permanent child deprivation. _By the same token, 
imprisonment, alone, does not necessarily justify an 
order of permanent deprivation. In re Staat, 287 
Minn. 501, 178 N.W.2d 709 (1970). On the other hand, 
a parent’s inability to perform his parental obliga- 
tions because of imprisonment, the nature of the 
crime committed, as well as the person against 
whom the criminal act was perpetrated are all rele- 
vant to the issue of parental fitness and child wel- 
fare, as are the parent’s conduct prior to imprison- 
ment and during the period of incarceration.”’ See, 
also, In re Adoption of Kurth, 16 Wash. App. 579, 557 
P.2d 349 (1976); In re Guardianship of Davidson, 259 
So. 2d 762 (Fla. App. 1972); Matter of Troy, 27 Or. 
App. 185, 555 P.2d 933 (1976). 

The facts in this case, considered by the juvenile 
court initially, and now considered by this court re- 
viewing the order of termination de novo, establish 
that not only did Ditter commit the murder but he 
did so in such a manner that it must have a lasting 
effect on the children. Ditter now asks this court, as 
well as his children, to put out of mind the fact that 
after ordering the mother to remove all of her cloth- 
ing, thereby subjecting her to the utmost humili- 
ation, and while she begged for her life in the pres- 
ence of two law enforcement officers who could not 
stop him, he fired four bullets into her for no reason 
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other than to show her who was boss. Ditter argues 
to us that he is now rehabilitated and has found a 
new way of life. If that is true, we are delighted and 
commend him for his efforts, but we are unable to 
turn the clock back. What was done is indelible and 
cannot be so quickly set aside. We also have testi- 
mony to the effect that if not restrained by incar- 
ceration, Ditter might once again revert to his previ- 
ous lifestyle of violence and destruction. 

While we have frequently held that the right of the 
parent to maintain the custody of his or her children 
is a natural right, we have likewise held that it is not 
an inalienable right and the public has a paramount 
interest in the protection of the rights of a child. In 
re Interest of J.L.L., 209 Neb. 76, 306 N.W.2d 175 
(1981); State v. A.H., 198 Neb. 444, 253 N.W.2d 283 
(1977); State v. Logan, 204 Neb. 204, 281 N.W.2d 753 
(1979). Not only are we confronted with a situation 
where these children arrived at their difficult situ- 
ation by reason of their father’s vicious acts, but we 
further have the fact that this father is not able to 
provide these children with any parental support, ei- 
ther physically, emotionally, or financially, during 
their minority. When asked at oral argument how 
Ditter could provide any parental care for the chil- 
dren, counsel for Ditter indicated that he could talk 
to them during visiting hours at the penitentiary. 
Moreover, he asserted that Ditter should be afforded 
the right to keep his parental rights so that he could 
arrange for the termination himself at his choice 
and select the family to adopt his children. At least 
he was realistic to recognize that adoption for these 
children is the only way in which they may yet have 
any semblance of a family unit and receive any 
family love and affection from a set of parents. That 
being the case, Ditter is not entitled to make that de- 
cision under the circumstances in this case. The 
record establishes by clear and convincing evidence 
that the best interests of these minor children in this 
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case demand that Ditter’s parental rights be ter- 
minated now so that a full and future life for these 
minor children can yet be provided. The judgment 
of the District Court affirming the action of the 
juvenile court terminating the parental rights of 
David Ditter to his two minor children is affirmed. 

AFFIRMED. 

CuinTon, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. RANDY S. GORE, 
APPELLANT. 
322 N.W.2d 438 


Filed July 23, 1982. No. 81-910. 


1. Evidence: Appeal and Error. This court will not entertain objec- 
tion to the admission of evidence when no objection thereto has 
been made in a proper and timely fashion at the trial level. 

2. Convictions: Appeal and Error. This court will not set aside a 
conviction unless the defendant meets his burden of showing that 
the error claimed created not merely a possibility of prejudice but, 
rather, that it worked to his actual prejudice. 


Appeal from the District Court for Sarpy County: 
RONALD E. ReaGan, Judge. Affirmed. 


James P. Miller and Owen A. Giles, for appellant. 


Paul L. Douglas, Attorney General, and Shanler 
D. Cronk, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This criminal appeal originates from defendant- 
appellant’s conviction by the District Court of Ne- 
braska, Second Judicial District, in and for Sarpy 
County, pursuant to a jury verdict on charges of at- 
tempted first degree assault and burglary. 

Defendant, Randy S. Gore, urges that the trial 
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court abused its discretion by (1) receiving evidence 
of an ‘‘excessive’’ number of defendant’s prior mis- 
demeanor convictions, and (2) allowing defendant to 
be cross-examined on convictions which did not in- 
volve dishonesty or false information. 

The record is such that the jury could find the de- 
fendant, recently released from jail, visited his ex- 
wife Patricia Gore’s apartment in the afternoon of 
July 10, 1981, at which time one Mike Raven was 
present. At that time defendant expressed dis- 
pleasure at Raven’s presence; he left and later re- 
appeared at the apartment with his brother-in-law. 
On this occasion defendant and Raven argued and 
defendant again left. Raven spent the night at the 
apartment with Mrs. Gore. At about 1 a.m. she dis- 
covered defendant, who had pried open the patio 
door to gain entrance, inside the apartment. Mrs. 
Gore sprayed defendant with Mace in an unsuccess- 
ful attempt to get him to leave the apartment. 
Raven secluded himself in a bedroom and asked 
Mrs. Gore to call the police. She ran next door to 
the home of Gary and Linda Millsap to comply. De- 
fendant, after attempting to kick down the bedroom 
door at Mrs. Gore’s apartment, went outside. At 
that point Raven ran downstairs and out the front 
door, whereupon he was attacked by defendant with 
a tire iron. Raven proceeded to the Millsap house 
and was followed by defendant, who then attacked 
the front door of the neighbor’s apartment. At this 
point defendant kicked at the neighbor’s front door 
while at the same time yelling obscenities and 
threats to kill Raven. There is evidence that Raven 
had a knife. Defendant was accompanied during 
this time by a friend, Kenneth Woods, who was and 
had been outside the apartment. The police subse- 
quently arrived; Mr. Millsap and Raven went out- 
side, at which time defendant again attacked Raven. 
Woods also attacked Raven and defendant then 
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again attacked Raven while continuing to make 
threats on Raven’s life. 

During defendant’s direct examination he testified 
that as a result of the divorce action filed by his ex- 
wife in 1981, he did some ‘‘stupid things’’; that he 
had been arrested and convicted of six or seven mis- 
demeanor crimes for ‘‘[d]isorderly conduct, false 
information to a police officer, assault, assault, as- 
sault,’’ and that the assaults involved his ex-wife and 
sister. During cross-examination of defendant the 
court received, without objection, an Omaha Munici- 
pal Court register of misdemeanor actions concern- 
ing a March 13, 1981, assault and battery upon Pa- 
tricia Gore by defendant. The court also received in 
evidence, without objection, three other misde- 
meanor registers of action. These concerned a dis- 
orderly conduct charge, an assault and battery 
charge, and a damage to property charge, all 
arising from an April 29, 1981, incident between de- 
fendant and his sister. In addition the court re- 
ceived, over defendant’s objection, three other mis- 
demeanor registers of action. These dealt with 
charges against defendant for resisting arrest and 
giving false information concerning a September 2, 
1981, incident and a false information charge con- 
cerning a May 9, 1981, incident. 

Defendant argues that the misdemeanor convic- 
tions which do not involve dishonesty or false state- 
ments were inadmissible under the provisions of 
Neb. Rev. Stat. § 27-609(1) (Reissue 1979), which 
provides: ‘‘For the purpose of attacking the credi- 
bility of a witness, evidence that he has been con- 
victed of a crime shall be admitted if elicited from 
him or established by public record during cross- 
examination, but only if the crime (a) was punish- 
able by death or imprisonment in excess of one year 
under the law under which he was convicted or (b) 
involved dishonesty or false statement regardless of 
the punishment.’’ 
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The problem with that argument is that this court 
will not entertain objection to the admission of evi- 
dence when no objection thereto has been made in a 
proper and timely fashion at the trial level. Lind- 
gren v. City of Gering, 206 Neb. 360, 292 N.W.2d 921 
(1980); Scudder v. Haug, 201 Neb. 107, 266 N.W.2d 
232 (1978); Hrving v. State, 174 Neb. 90, 116 N.W.2d 7 
(1962), cert. denied 375 U.S. 876, 84 S. Ct. 151, 11 
L. Ed. 2d 121 (1963); Dutcher v. State, 16 Neb. 30, 19 
N.W. 612 (1884). 

It may well be that in view of defendant’s prior 
testimony the registers themselves were cumulative 
evidence. In this regard we note that defendant ob- 
jected, without stating as a ground that this evidence 
was cumulative, to only three of the ten documents 
regarding prior misdemeanor convictions received 
in evidence. He had already told the jury about the 
events covered in two of those documents; he had 
not testified about resisting arrest. In view of the 
totality of the record it cannot be said that the one 
item which was not previously disclosed by defend- 
ant on direct examination prejudiced him. 

This court will not set aside a conviction unless the 
defendant meets his burden of showing that the 
error claimed created not merely a possibility of 
prejudice but, rather, that it worked to his actual 
prejudice. State v. Smith, 187 Neb. 152, 187 N.W.2d 
753 (1971); State v. Stroh, 181 Neb. 24, 146 N.W.2d 756 
(1966); United States v. Frady, 456 U.S. 152, 102 
S. Ct. 1584, 71 L. Ed. 2d 816 (1982). 

We find the defendant had a fair trial and affirm 
the judgment of the trial court. 

AFFIRMED. 

McCown, J., dissenting. 

The critical issue in this case involves the admis- 
sibility of evidence that the defendant has been con- 
victed of a crime, when the evidence is offered for 
the purpose of attacking the credibility of the de- 
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fendant witness under the provisions of Neb. Rev. 
Stat. § 27-609 (Reissue 1979). 

The relevant portion of that statute provides: 
‘“‘(1) For the purpose of attacking the credibility 
of a witness, evidence that he has been convicted 
of a crime shall be admitted if elicited from 
him or established by public record during cross- 
examination, but only if the crime (a) was punish- 
able by death or imprisonment in excess of one year 
under the law under which he was convicted or 
(b) involved dishonesty or false statement regard- 
less of the punishment.’’ The remaining. portions of 
the section make evidence of a conviction, even 
though otherwise within the terms of the rule, inad- 
missible under certain circumstances not relevant 
here. 

Section 27-609 replaces previous Neb. Rev. Stat. 
§ 25-1214 (Reissue 1964). That section provided: ‘‘A 
witness may be interrogated as to his previous con- 
viction for a felony, but no other proof of such con- 
viction is competent except the record thereof.’’ It 
will be noted that the only essential change in the 
language of the two statutes redefines a ‘‘felony’’ in 
terms of the length of imprisonment, and broadens 
the statute to include evidence of a conviction of a 
crime other than a felony, but only if the crime in- 
volved dishonesty or false statement. See State v. 
Lang, 197 Neb. 47, 246 N.W.2d 608 (1976). Under the 
former statute, evidence of conviction of any misde- 
meanor was wholly inadmissible. 

Under the former statute this court held that if a 
defendant in a criminal prosecution admits that he 
has previously been convicted of a felony, it was 
error for the court to permit the prosecution to in- 
quire as to the character of the offense or to permit 
the record of the conviction to be introduced. See, 
Vanderpool v. State, 115 Neb. 94, 211 N.W. 605 
(1926); Bosteder v. Duling, 115 Neb. 557, 213 N.W. 
809 (1927). That rule has been consistently followed. 
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In State v. Kallos, 193 Neb. 113, 225 N.W.2d 553 
(1975), this court held that where a witness on cross- 
examination admits previous conviction of a felony, 
it was error to allow further inquiry of the witness 
on the subject other than as to the number of his 
prior felony convictions. This court said: ‘‘We 
have previously held that the above statute pro- 
scribes and limits the scope of any inquiry initiated 
by the State that may be made on cross-examination 
of a defendant, or any witness, in a criminal case. It 
permits inquiry of the defendant, or any witness, 
when he is a witness, if he was previously convicted 
of a felony. If the answer is in the affirmative, he 
may be asked the number of such convictions, and if 
the answer is correctly given, the inquiry must end 
there. The purpose of the restricted inquiry per- 
mitted by the statute is for whatever effect the facts 
of a previous conviction may have on the credibility 
of the defendant, or witness, as a witness and not for 
the purpose of tending to show he is prone to engage 
in criminal actions.... ‘The inquiry made by au- 
thority of this statute ... should be confined to a 
question or questions in proper form, and the wit- 
ness should be required to answer specifically and 
directly. Neither the cross-examiner nor the 
witness should be allowed to wander or explain, but 
should be confined to the narrow limits fixed by the 
statute.’’’ Id. at 120-21, 225 N.W.2d at 557. 

In State v. Boss, 195 Neb. 467, 238 N.W.2d 639 
(1976), this court held that when a defendant testifies 
on his own behalf, the prosecuting attorney may 
question him as to his previous convictions for 
felony and the number thereof, but no details as to 
the nature of the charges or other details may be 
elicited or received. 

This court noted in State v. Lingle, 209 Neb. 492, 
308 N.W.2d 531 (1981), that the new statute neither 
directly adopts nor rejects the holding in State v. 
Kallos, supra. There is no apparent reason to alter 
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our previous holdings simply because misdemeanors 
involving dishonesty or false statements have now 
been included with felonies. 

In the case at bar the prosecutor’s cross-examination 
of the defendant began by asking the defendant 
whether or not there were 64 entries on the defend- 
ant’s misdemeanor record. Defendant’s counsel ob- 
jected. The defendant answered: ‘‘Yeah, right, if 
you want to count - -.’’ The court told the defendant 
to let his attorney speak first and the defendant’s 
counsel then objected again and asked permission to 
approach the bench. Following the conference, the 
court did not rule on the objection or advise the jury 
to disregard the question or the answer. The prose- 
cutor simply began on another subject. Later the 
prosecutor asked the defendant if he had been con- 
victed of assault and battery on Patricia Gore, and 
the defendant answered that he believed he had 
pleaded guilty to it. The record of that conviction 
was offered and objected to on the ground of no suf- 
ficient and proper foundation. After counsel had ap- 
proached the bench and after some discussion ap- 
parently involving two exhibits, the exhibit was re- 
offered and the defendant’s counsel stated no objec- 
tion. The exhibit received included not only the rec- 
ord of the conviction for assault and battery but in- 
cluded a record of the sentencing, a copy of the com- 
plaint, and even the affidavit of the complaining 
witness. Thereafter, the prosecutor cross-examined 
the defendant with respect to various other misde- 
meanors involving various offenses, including re- 
sisting arrest, false information, disorderly conduct, 
assault and battery, damage to property, and simi- 
lar incidents. The prosecution offered exhibits 16 
through 24 to establish the convictions on these of- 
fenses, in most instances after the defendant had ad- 
mitted his conviction. The defendant’s counsel ob- 
jected to 6 of the 9 exhibits of convictions on the 
ground that they were incompetent, irrelevant, and 


294 NEBRASKA REPORTS VOL. 212 


State v. Gore 


immaterial to the issue at bar, but stated that he had 
no objection to 3 of them. The court sustained the 
objection as to 3 disorderly conduct convictions and 
admitted all the others. Each of these exhibits also 
included the complaint and sentencing information, 
although they did not include the affidavits of the 
complaining witnesses. 

The basic intent of § 27-609 is to preserve the de- 
fendant’s right to a fair trial and to assure that the 
defendant should not be found guilty of the crime 
with which he is charged simply because he has pre- 
viously been convicted of other crimes and not be- 
cause of his specific guilt of the offense with which 
he is charged. 1 Jones on Evidence § 162 (5th ed. 
1958). See, also, 2 Wigmore on Evidence § 302 (3d 
ed. 1940). 

As this court stated in State v. Casados, 188 Neb. 
91, 96-97, 195 N.W.2d 210, 214 (1972): ‘‘The rule ex- 
cluding such evidence of other independent crimes is 
one of the distinguishing features of our common 
law jurisprudence and it rests on fundamental de- 
mands for justice and fairness which nourish the 
roots of our whole system of justice. ... 


“It is a fundamental concept of our criminal law 
that an accused, whether guilty or innocent, is en- 
titled to a fair trial. It is not only the duty of the 
trial court but of the prosecutor as well to see that 
he gets one.”’ 

In the case at bar it is apparent that the prose- 
cutor set out to establish that the defendant had been 
convicted of independent misdemeanor crimes, 
most of which were clearly inadmissible under the 
statute in any event. The only excuse for going into 
such issues apparently is that the defendant, on di- 
rect examination, admitted convictions for misde- 
meanors which are not even within the scope of the 
statute and presumably may have misstated the to- 
tal number of his misdemeanor convictions. Such 
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reasoning assumes that a defendant who testifies on 
direct examination in a criminal case that he has 
previously been convicted of one or more specific 
independent misdemeanors thereby, waives. the 
benefit of § 27-609 unless he continuously objects 
when evidence or testimony is tendered which is in- 
admissible under the statute. It seems obvious that 
a defendant witness in a criminal case who testifies 
on direct examination that he has been convicted of 
a specific independent crime does not thereby waive 
his rights under § 27-609, or his right to a fair trial. 
The majority opinion tacitly approves the blatant 
violation of a defendant’s rights to a fair trial upon 
the ground that the defendant’s counsel did not ob- 
ject at every possible opportunity, and that the vio- 
lations properly objected to were only a few and 
therefore not actually prejudicial. A prosecutor’s 
deliberate and repeated disregard of long-established 
statutory and decisional requirements which at- 
tempt to protect a defendant’s right to a fair trial 
ought not to be excused because defendant’s counsel 
did not object often enough. On at least four occa- 
sions inadmissible evidence was admitted over time- 
ly objections. The fact that 10 or 20 other additional 
objections could have been made but were not does 
not alter the question of whether the defendant had a 
fair trial. The right to a fair trial ought not to de- 
pend upon a perfect performance by defendant’s 
counsel. The conviction in this case should be re- 
versed and the cause remanded for a retrial. 


STATE OF NEBRASKA, APPELLEE, V. LARRY PITTs, 
APPELLANT. 
322 N.W.2d 443 


Filed July 23, 1982. No. 82-021. 
1. Criminal Law: Witnesses: Testimony. When a defendant in a 
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criminal case testifies in his own behalf, he is subject to the same 
rules of cross-examination as any other witness and may be re- 
quired to testify on his cross-examination as to any matter brought 
out or suggested by him on his direct examination. 

2. Witnesses: Testimony: Appeal and Error. When the object of 
the cross-examination is to collaterally ascertain the accuracy or 
credibility of the witness, some latitude should be permitted, and 
the scope of such latitude is ordinarily subject to the discretion of 
the trial judge and, unless abused, its exercise is not reversible 
error. 


Appeal from the District Court for Sarpy County: 
RonaLD E. REAGAN, Judge. Reversed and re- 
manded. 


James P. Miller and Owen A. Giles, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

Defendant-appellant, Larry Pitts, was tried by a 
jury in the District Court of Nebraska, Second Ju- 
dicial District, in and for Sarpy County, on a charge 
of first degree sexual assault. We reverse and re- 
mand for a new trial. 

In view of the following analysis and disposition, 
we discuss only the assignment of error that the trial 
court abused its discretion in allowing appellant to 
be cross-examined with respect to certain misde- 
meanor convictions. 

In response to direct examination questions, de- 
fendant testified that he had ‘‘misdemeanor crimes’”’ 
while a resident of Knox, Indiana. He came to 
Bellevue, Nebraska, in late 1979 or early 1980. While 
a resident of Bellevue he was charged with resisting 
arrest, assault, and failure to obey a police officer. 

The trial court permitted cross-examination, over 
objection of defendant’s attorney, that in connection 
with the Bellevue incident he was not admitted to a 
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pretrial diversion program; he was sentenced and 
received probation; the terms of said probation re- 
quired that he refrain from drug and alcohol use and 
attend a drug and alcohol school; and in reports to 
the probation office he had stated he was abstaining 
from the use of alcohol and drugs when in truth and 
fact he was not so abstaining. 

He was further cross-examined, over the objec- 
tions of his attorney, with respect to the Knox, Indi- 
ana, crimes. He testified he was arrested for public 
intoxication and disorderly conduct in 1979, and in 
1980 for ‘‘probable cause for theft.’’ A warrant was 
issued for failure to appear in connection with one of 
those charges. He further testified he was not con- 
victed of theft. He was also arrested for criminal 
conversion and fined $29, costs, and restitution for 
stealing some gasoline, which fine and costs he 
failed to pay. 

Defendant argues that inasmuch as the misde- 
meanor convictions do not involve dishonesty or 
false statements, they were inadmissible under the 
provisions of Neb. Rev. Stat. § 27-609(1) (Reissue 
1979), which provides: ‘‘For the purpose of attack- 
ing the credibility of a witness, evidence that he has 
been convicted of a crime shall be admitted if elic- 
ited from him or established by public record during 
cross-examination, but only if the crime (a) was 
punishable by death or imprisonment in excess of 
one year under the law under which he was con- 
victed or (b) involved dishonesty or false statement 
regardless of the punishment.”’ 

We have held that when a defendant in a criminal 
case testifies in his own behalf, he is subject to the 
same rules of cross-examination as any other wit- 
ness and may be required to testify on his cross- 
examination as to any matter brought out or sug- 
gested by him on his direct examination. We have 
also held that when the object of the cross- 
examination is to collaterally ascertain the accuracy 
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or credibility of the witness, some latitude should be 
permitted, and the scope of such latitude is ordi- 
narily subject to the discretion of the trial judge and, 
unless abused, its exercise is not reversible error. 
Erving v. State, 174 Neb. 90, 116 N.W.2d 7 (1962), 
cert. denied 375 U.S. 876, 84 8. Ct. 151, 11 L. Ed. 2d 
121 (1963), in part quoting the case of Grandsinger v. 
State, 161 Neb. 419, 73 N.W.2d 632 (1955). See, also, 
Shepperd v. State, 168 Neb. 464, 96 N.W.2d 261 (1959), 
to the same effect, in part quoting Garcia v. State, 
159 Neb. 571, 68 N.W.2d 151 (1955), and citing Grand- 
Singer, supra. 

The question thus becomes whether the trial court 
abused its discretion by permitting the wide-ranging 
cross-examination of the defendant, over his attor- 
ney’s objection, as to misdemeanors touched upon in 
direct examination. We find it did abuse its discre- 
tion. 

Obviously, the proper limits of cross-examination 
would have been clearer to the trial court had de- 
fendant’s direct examination been more skillful and 
artful. Defense counsel’s strategy of taking the 
‘‘sting’”’ out of any anticipated cross-examination by 
the State as to defendant’s prior record (keeping in 
mind the time limit imposed by § 27-609(2)) would 
have been better served by merely asking defendant 
whether he had been convicted of a crime which in- 
volved dishonesty or false statement. If the truthful 
response were negative, such a response should end 
the matter. Indeed, the State should not inquire at 
all. If the response was affirmative and truthful 
statements were then elicited as to the number of 
such convictions, that should ordinarily end the mat- 
ter. It is inappropriate in such circumstances to 
elicit or receive any other details. See, State v. 
Lingle, 209 Neb. 492, 308 N.W.2d 531 (1981); State v. 
Boss, 195 Neb. 467, 238 N.W.2d 639 (1976); State v. 
Kallos, 193 Neb. 113, 225 N.W.2d 553 (1975); State v. 
Craig, 192 Neb. 347, 220 N.W.2d 241 (1974). 
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However, notwithstanding the inartful nature of 
defense counsel’s direct examination, the cross- 
examination permitted was far too broad. 

The judgment of conviction is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED. 

McCown, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. NICHOLAS R. 
PEIFFER, APPELLANT. 
322 N.W.2d 445 


Filed July 23, 1982. No. 82-184. 


1. Criminal Law: Statutes: Sentences. When an amendment which 
mitigates the punishment for a crime is enacted after commission 
of the crime but before final judgment, the punishment shall be 
that contained in the amendatory act unless the Legislature spe- 
cifically indicates otherwise. 

2. Words and Phrases. The phrase ‘‘before final judgment” includes 
cases on appeal. 


Appeal from the District Court for Lancaster 
County: DALE E. FauRNBRucH, Judge. Affirmed in 
part as modified, and in part reversed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Jerry Soucie, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 


Submitted without oral argument. KrRivosna, C.J., 
BOSLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

The defendant-appellant, Nicholas R. Peiffer, pled 
guilty to a charge of driving while intoxicated, third 
offense, in the Third Judicial District Court in and 
for Lancaster County, Nebraska. At the time of sen- 
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tencing this was a Class IV felony and carried a 
maximum punishment of 5 years’ imprisonment, a 
$10,000 fine, or both. He was placed on 3 years’ pro- 
bation, one of the conditions of which was that he 
spend a total of six weekends in jail. Subsequently, 
an information was filed, to which defendant pled 
guilty, seeking revocation of probation. Violations 
included failure to report to the jail and failure to 
report to the probation officer. On February 16, 
1982, defendant was sentenced to an indeterminate 
term of not less than 1 nor more than 2 years, and 
his license was suspended for a period of 1 year from 
and after discharge from confinement. He received 
credit for 37 days of prior incarceration time. 

In this direct appeal defendant claims that his sen- 
tence is excessive and should be reduced in light of 
the recent passage of L.B. 568 by the Nebraska Leg- 
islature, which became effective July 17, 1982. This 
statute changes the offense to a Class W misde- 
meanor and modifies the maximum period of con- 
finement to imprisonment. This statute. also re- 
quires that the driving privileges of a person con- 
victed of third-offense drunk driving be permanently 
revoked as a part of the judgment of conviction, as 
follows: ‘‘If such person (i) has had two or more 
convictions under this subsection since the effective 
date of this act, (ii) has been convicted two or more 
times under the subsection as it existed prior to the 
effective date of this act, (iii) has been convicted 
two or more times under a city or village ordinance 
enacted pursuant to this subsection as authorized by 
section 39-669.07 either prior or subsequent to the ef- 
fective date of this act, or (iv) has been convicted as 
described in subdivisions (c)(i) to (c)(iii) of this 
subsection a total of two or more times, such person 
shall be guilty of a Class W misdemeanor and the 
court shall, as part of the judgment of conviction, or- 
der such person to never again drive any motor ve- 
hicle in the State of Nebraska for any purpose from 
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the date of his or her conviction and shall order that 
the operator’s license of such person be permanently 
revoked.’’ 

Neb. Rev. Stat. § 29-2204.01 (Reissue 1979) pro- 
vides: ‘‘In any criminal proceeding in which a sen- 
tence of confinement has been imposed and the par- 
ticular law under which such sentence was pro- 
nounced is thereafter amended to decrease the max- 
imum period of confinement which may be imposed, 
then any person sentenced under the former law 
shall be entitled to his discharge from custody when 
he has served the maximum period of confinement 
authorized by the new law, notwithstanding the fact 
that the court may have ordered a longer period of 
' confinement under the authority of the former law.”’ 
Appellant contends that statute requires that his sen- 
tence be reduced. We need not, and do not, decide 
this case under the terms of that statute. Rather, 
the applicable common law principle declared in 
State v. Randolph, 186 Neb. 297, 183 N.W.2d 225 
(1971), cert. denied 403 U.S. 909, 91 S. Ct. 2217, 29 
L. Ed. 2d 686, that when an amendment which miti- 
gates the punishment for a crime is enacted after 
commission of the crime but before final judgment, 
the punishment shall be that contained in the 
amendatory act unless the Legislature specifically 
indicates otherwise, controls the disposition of this 
case. As observed in Randolph, in the absence of 
anything indicating a contrary legislative intent: 
‘Tt is an inevitable inference that the Legislature 
must have intended that the new statute imposing 
the new lighter penalty now deemed to be sufficient 
should apply to every case to which it constitutional- 
ly could apply. The amendatory act imposing the 
lighter punishment can be applied constitutionally to 
acts committed before its passage provided the 
judgment convicting the defendant of the act is not 
final....’”’ Id. at 302, 183 N.W.2d at 228. We find 
no evidence of a contrary legislative intent in the 
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instant matter. See, also, State v. Rubek, 189 Neb. 
141, 201 N.W.2d 255 (1972). The phrase ‘‘before final 
judgment”’ includes cases on appeal. State v. Wal- 
drop, 191 Neb. 434, 215 N.W.2d 633 (1974); State v. 
Rubek, supra. Therefore, it becomes clear that we 
must reduce defendant’s sentence of confinement to 
the newly created maximum of 6 months’ imprison- 
ment. 

However, there remains the issue as to whether, 
as contended by the appellee State, we are to per- 
manently revoke appellant’s driving privileges. Ap- 
pellant argues that to do so would amount to an ex 
post facto application of a more onerous provision of 
the amended statute, and thus violate U.S. Const. 
art. I, § 9, which prohibits ex post facto legislation. 
We wish to hear oral argument on that issue, and 
consequently reserve it for later determination. Ac- 
cordingly, we schedule that issue for oral argument 
at 9 a.m. on August 30, 1982. Each party is directed 
to file supplemental typewritten briefs on or before 
August 25, 1982, fully addressing the constitutional 
questions presented. 

Since one’s liberty ought not await our schedule, 
appellant is ordered released from custody when he 
has served a period of 6 months’ imprisonment, with 
credit for 37 days spent in jail awaiting sentencing; 
if he has already served such time, he is to be dis- 
charged from custody forthwith. 

AFFIRMED IN PART AS MODIFIED, 
AND IN PART REVERSED. 
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Filed July 23, 1982. No. 82-065. 


Appeal from the District Court for Hall County: 
JosEPH D. MarRTIN, Judge. Affirmed in part as modi- 
fied, and in part reversed. 


Ronald 8. Depue of McDermott, Depue, McDer- 
mott & McDermott, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 


Submitted without oral argument. KRivosna, C.J., 
BosLauGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

This case is controlled by our opinion in State v. 
Peiffer, ante p. 299, 322 N.W.2d 445 (1982). 
Defendant-appellant is ordered released from cus- 
tody when he has served a period of 6 months’ im- 
prisonment; if he has already served such time, he 
is to be discharged from custody forthwith. 

The question as to whether his driving privileges 
are to be permanently revoked is reserved for later 
determination. 

The parties are directed to file supplemental type- 
written briefs on or before August 25, 1982, con- 
cerning the constitutional questions presented by the 
issue as to whether defendant-appellant’s driving 
privileges are to be permanently revoked. 

AFFIRMED IN PART AS MODIFIED, 
AND IN PART REVERSED. 
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STATE OF NEBRASKA, APPELLEE, V. HUGENE L. HUNT, 


ALSO KNOWN AS EARL CAMPBELL, APPELLANT. 
322 N.W.2d 624 


Filed July 30, 1982. No. 43885. 


Prior Convictions: Judicial Notice. The Nebraska Supreme Court 
may examine and take judicial notice of its own proceedings and 
judgment where certain aspects of the controversy have been pre- 
viously considered and determined, in cases which are interwoven 
and interdependent. 

Witnesses: Testimony. As a general rule, identification testimony 
by one who has actually observed a crime is admissible and it is for 
the trier of fact to determine whether the testimony is worthy of 
credence. 


A witness may testify to facts and circumstances 
on which the identification is based as a foundation for that identifi- 
cation. 

Effectiveness of Counsel. The party challenging the adequacy of 
criminal trial representation has the burden of proving incompe- 
tence and of showing that such incompetence prejudiced the de- 
fense. 


. The standard for deciding whether criminal defense coun- 
sel provided adequate representation is whether he performed at 
least as well as a lawyer with ordinary training and skill in the 
criminal law in his area, and whether he conscientiously protected 
the interests of his client. 

Confessions. In order for a confession to be admissible, it must 
have been freely and voluntarily given and must not have been ob- 
tained by threat or promise. 

Confessions: Appeal and Error. The admission into evidence of 
the confession constitutes an independent determination by the 
trial court that the confession was voluntarily made. Such de- 
termination will not be set aside on appeal unless clearly errone- 
ous. 

Identification Procedures. The determination as to whether 
identification procedures were unnecessarily suggestive and con- 
ducive to a substantial likelihood of an irreparably mistaken identi- 
fication is to be made by a consideration of the totality of the cir- 
cumstances surrounding the procedures used. 

An in-court identification may be received when it is inde- 
pendent of and untainted by impermissible pretrial identification 


procedures. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpnuy, Judge. Affirmed. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before Krivosna, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This opinion involves two separate appeals from 
the Nebraska Fourth Judicial District Court, in and 
for Douglas County, arising from two separate trials 
of the same defendant-appellant, Eugene L. Hunt, 
also known as Earl Campbell, resulting from two 
separate occurrences. These matters, by some 
mysterious procedure not recognized by our rules, 
are presented to us in a single brief which also deals 
with still another trial involving the same defendant- 
appellant for a third occurrence. See case No. 43955. 
To further confuse the presentation, the crimes with 
which we deal in this opinion were charged in sepa- 
rate counts in a single complaint, tried separately, 
and reported in a single bill of exceptions. If it was 
counsel’s thought that by treating all three appeals 
in a single brief we would consider evidence in any 
one case as evidence in one or both of the other 
cases, he was mistaken. It is true, although it is not 
argued, that in State v. Losieau, 180 Neb. 671, 144 
N.W.2d 406 (1966), we took notice in a second post 
conviction case of facts recited in our own earlier 
post conviction opinion concerning a different con- 
viction and sentence for the same appellant. How- 
ever, the Losieau rule that we may examine and 
take judicial notice of our own proceedings and judg- 
ment where certain aspects of the controversy have 
been previously considered and determined, in cases 
which are interwoven and interdependent, has no ap- 
plicability here. We are not here dealing with our 
own records; we are dealing with facts developed 
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and determined by others, which we then review 
pursuant to prescribed rules of law. Secondly, these 
prosecutions were not interwoven and_ interde- 
pendent; they resulted from three separate and dis- 
tinct assaults, albeit from one arrest. In this in- 
stance we, as in case No. 43955, entertain the ap- 
peals presented; however, we do not approve of the 
methods employed herein. Our review of these 
cases is not to be construed as an indication that we 
will entertain future appeals presented to us in the 
same fashion. 

We direct our attention first to the appeal re- 
sulting from the trial which commenced September 
9, 1980. Therein the defendant was found guilty by a 
jury of first degree sexual assault. Judgment was 
imposed in accordance with that verdict. The de- 
fendant assigns as error the claims (1) that he was 
denied the effective assistance of counsel in that his 
attorney failed to move for the suppression of the in- 
court identification of the defendant, and (2) that the 
trial court erred in receiving defendant’s confession 
in evidence. We find the assignments of error to be 
totally without merit and affirm the judgment of the 
trial court. 

The victim in this case, at about 4 p.m. on May 1, 
1980, was, while walking home from school, dragged 
to a secluded area, threatened with death, and forci- 
bly sexually penetrated, as defined in Neb. Rev. 
Stat. §§ 28-318(5) and 28-319 (Reissue 1979), by the 
perpetrator. 

The record clearly establishes that the victim had 
ample opportunity to identify her assailant during 
the course of the crime and that she pointed him out 
in open court during the course of the trial. The 
record is silent as to any pretrial identifications. As 
a general rule, identification testimony by one who 
has actually observed a crime is admissible and it is 
for the trier of fact to determine whether the testi- 
mony is worthy of credence. Sanchell v. Parratt, 
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530 F.2d 286 (8th Cir. 1976). A witness may testify to 
facts and circumstances on which the identification 
is based as a foundation for that identification. 
Peery v. State, 165 Neb. 752, 87 N.W.2d 378 (1958). 
See, also, Wilshusen v. State, 149 Neb. 594, 31 N.W.2d 
544 (1948). 

As we have stated many times in the past, the 
party challenging the adequacy of criminal trial rep- 
resentation has the burden of proving incompetence 
and of showing that such incompetence prejudiced 
his defense. State v. Hunt, ante p. 214, 322 N.W.2d 
621 (1982); State v. Journey, 207 Neb. 717, 301 
N.W.2d 82 (1981); State v. Auger & Uitts, 200 Neb. 53, 
262 N.W.2d 187 (1978); State v. Lang, 202 Neb. 9, 272 
N.W.2d 775 (1978). See, also, Ford v. Parratt, 638 
F.2d 1115 (8th Cir. 1981). 

The standard for deciding whether defense counsel 
provided adequate representation is whether he per- 
formed at least as well as a lawyer with ordinary 
training and skill in the criminal law in his area, and 
whether he conscientiously protected the interests of 
his client. State v. Hunt, supra; State v. Rust, 208 
Neb. 320, 303 N.W.2d 490 (1981). There is nothing in 
this record which even remotely suggests that any 
impermissibly suggestive method of identification 
was employed. No incompetence or prejudice can 
be implied by trial counsel’s failure to do that which 
ought not be done. 

Defendant is not on any sounder ground with re- 
spect to his second assignment of error. In order 
for a confession to be admissible, it must have been 
freely and voluntarily given and must not have been 
obtained by threat or promise. State v. Hunt, su- 
pra; State v. Hunsberger, 211 Neb. 667, 319 N.W.2d 
757 (1982); State v. McDonald, 195 Neb. 625, 240 
N.W.2d 8 (1976). The admission into evidence of the 
confession constitutes an independent determination 
by the trial court that the confession was voluntarily 
made. Such determination will not be set aside on 
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appeal unless ‘‘clearly erroneous.’’ State v. Hunt, 
supra; State v. Hunsberger, supra; State v. Wil- 
liams, 205 Neb. 56, 287 N.W.2d 18 (1979). Although 
there is evidence that there was an altercation at the 
time of defendant’s arrest at between 7 and 8 p.m. 
on May 6, 1980, the evidence shows a dispute as to 
the extent and nature of defendant’s injuries and the 
handling of defendant by the police at the scene. 
There is evidence that defendant required no medi- 
cal attention, made no complaint about being thirsty, 
sleepy, or hungry, was given timely Miranda warn- 
ings, and confessed at about 2 a.m. without coercion 
or duress. In view of the conflict in the evidence it 
cannot be said the trial court’s determination that 
defendant’s confession in this case was freely, vol- 
untarily, and knowingly given is clearly erroneous. 

The judgment of the trial court in connection with 
the trial which commenced September 9, 1980, is af- 
firmed. 

We now review the appeal arising from the trial 
which began November 3, 1980. The trial court im- 
posed judgment in accordance with the jury’s ver- 
dict finding defendant guilty of first degree sexual 
assault and of the use of a firearm to commit a 
felony. Defendant again urges that he was denied 
effective assistance of counsel in that his attorney 
did not move to suppress pretrial and in-court eye- 
witness identification of him, and that the admission 
into evidence of his confession was erroneous. We 
find these assignments of error to be without merit 
and affirm the judgment of the trial court. 

On April 6, 1980, at approximately 10:30 or 11 p.m., 
the perpetrator accosted the victim while she was 
walking home from her brother’s house to her own, 
threatened her with a gun, took her to a garage, and 
sexually penetrated her with force within the mean- 
ing of §§ 28-318(5) and 28-319. 

The identification of the defendant began with a 
composite drawing made by the police based upon 


VOL. 212 JANUARY TERM, 1982 309 


State v. Hunt 


the victim’s description. Subsequently the victim 
was shown two sets of photographs which led to no 
identifications. Later she was shown a set of seven 
photographs in which the defendant was portrayed 
twice. Her testimony indicates that on this occasion 
she unhesitatingly identified the photographs of the 
defendant as those of the perpetrator. Detective 
Farmer testified she identified him even before en- 
countering his photograph for the second time. 
Further, she identified the perpetrator in the court- 
room. In addition, another victim also identified the 
defendant in this trial as the perpetrator of a sexual 
assault upon her. That victim also testified that she 
had identified the defendant from the same set of 
seven photographs as did the victim in this case. 
The rules relating to the standard of competency 
required in criminal representation and the burden 
of proof in regard thereto have been discussed in the 
earlier part of his opinion. The determination as to 
whether identification procedures were unneces- 
sarily suggestive and conducive to a substantial like- 
lihood of an irreparably mistaken identification is to 
be made by a consideration of the totality of the cir- 
cumstances surrounding the procedures used. State 
v. Hunt, supra; State v. Harris, 205 Neb. 844, 290 
N.W.2d 645 (1980). See, also, State v. Joseph, 202 
Neb. 268, 274 N.W.2d 880 (1979); Simmons v. United 
States, 390 U.S. 377, 88 S. Ct. 967, 19 L. Ed. 2d 1247 
(1968). We cannot conclude from the record that 
there were employed during pretrial any impermis- 
sibly suggestive methods conducive to a substantial 
likelihood of an irreparably mistaken identification. 
Failure to file a motion which should not have been 
successful cannot be said to constitute incompe- 
tence. Moreover, it appears that the victim in this 
case had ample opportunity to observe her assailant 
and she identified him in the courtroom from that 
recollection of his features. Even if there had been, 
and there were not, impermissible pretrial sugges- 
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tions as to the perpetrator’s identity, an in-court 
identification may be received when it is independ- 
ent of and untainted by impermissible pretrial iden- 
tification procedures. State v. Auger & Uitts, 200 
Neb. 538, 262 N.W.2d 187 (1978). Thus, no prejudice 
could be shown to have occurred in any event. 

As to the second assignment, the rules relating to 
determining the voluntariness of confessions have 
been discussed in the earlier portion of this opinion. 
Defendant waived his Miranda rights and the re- 
corded confession in this case was given shortly af- 
ter 2 a.m. the day following the arrest, which took 
place on May 6, 1980. Again, there is a conflict in 
the evidence as to the substantiality of the injuries 
sustained by the defendant in the struggle surround- 
ing the arrest, his physical and mental condition at 
the time of the confession, and whether he asked for 
medical assistance. Those conflicts were resolved 
against the defendant by the triers of fact and it can- 
not be said the trial court’s determination that the 
confession was freely, voluntarily, and knowingly 
given is clearly erroneous. 

The judgment of the trial court concerning the 
trial which commenced November 38, 1980, is af- 
firmed. 

AFFIRMED. 


Nucor STEEL, A DIVISION OF NUCOR CORPORATION, A 
DELAWARE CORPORATION, APPELLEE, V. FRED A. 
HERRINGTON, TAX COMMISSIONER OF THE STATE OF 
NEBRASKA, ET AL., APPELLANTS. 

322 N.W.2d 647 


Filed July 30, 1982. No. 44240. 


Taxation: Sales. Where graphite electrodes are used in the manu- 
facture of steel for the dual purpose of providing essential carbon 
for the steel manufacturing process and for the conduction of elec- 
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tricity which provides heat for the process, and where a substantial 
part of the graphite electrodes enters into and becomes an essential 
ingredient or component part of the finished steel and the re- 
mainder is consumed in the manufacturing and refining process, 
the use of such graphite electrodes in the manufacturing and proc- 
essing of steel for ultimate sale at retail is not subject to taxation 
under the provisions of Neb. Rev. Stat. §§ 77-2702 and 77-2703 (Reis- 
sue 1981). 


Appeal from the District Court for Lancaster 
County: DonaLD E. ENpacottr, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellants. 


Murray Ogborn of Nelson & Harding, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

The plaintiff, Nucor Steel, filed a claim with the 
Tax Commissioner of the State of Nebraska for re- 
fund of state and local use taxes paid on its purchase 
and use of graphite electrodes in connection with the 
manufacture of steel. The Tax Commissioner de- 
nied the claim and Nucor appealed to the District 
Court for Lancaster County. On appeal the District 
Court reversed the order of the Tax Commissioner 
and granted the claim for refund. The Tax Commis- 
sioner has appealed. 

Nucor Steel is a division of a Delaware corpora- 
tion. Nucor is engaged in the business of making 
and selling steel and steel products, and its primary 
place of business is in Norfolk, Nebraska. The per- 
sonal property upon which the taxes in this case 
were imposed consists of graphite electrodes used 
by Nucor in the steel-making process. The elec- 
‘trodes are cylindrical, approximately 16 inches in di- 
ameter and 72 inches long. Each electrode weighs 
approximately 875 pounds and is composed solely of 
graphite. The electrodes cost $726 each. 

Nucor manufactures steel in electric arc furnaces. 
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Scrap metal is deposited in the arc furnaces in the 
meltdown phase of the process and three electrodes 
are lowered into the furnace and electricity is run 
through them to form an arc between the electrodes 
and scrap metal, creating tremendous heat which 
melts the scrap. When the scrap metal is complete- 
ly melted, the electrodes are swung away and an- 
other load of scrap deposited into the furnace and 
melted. Four loads or ‘‘charges’’ are melted in one 
‘‘theat,’’ totaling approximately 50 tons. 

The second stage of the process is the refining 
stage. During this stage of the process the elec- 
trodes are immersed in the liquid slag, which forms 
a cap on the molten metal underneath, and the elec- 
tric arc continues to discharge, raising the temper- 
ature of the molten metal and adding carbon. Suffi- 
cient carbon must be present to create a ‘‘carbon 
boil’? which agitates the molten metal so that im- 
purities rise to the surface and become part of the 
slag. During this phase critical components of the 
steel are added and the metal is tested several times 
to insure they are present in the proper proportions. 
Carbon is the most important of the critical ingredi- 
ents in steel. The graphite electrodes are virtually 
pure carbon. 

At this stage of the process if it is determined that 
the carbon content is low, carbon is added by one of 
three methods. If the deficiency is small, crushed 
electrode material from broken electrodes which 
has been previously salvaged is directly added. 
Carbon coke is used if crushed electrode material is 
not available. If the deficiency is substantial, the 
electrodes are lowered into the molten bath and al- 
lowed to dissolve. If carbon in excess of specifica- 
tions is present at this point in the refining stage, 
oxygen is introduced into the furnace to remove the 
excess carbon by the formation of carbon dioxide. 

At the end of the refining process the slag is 
poured off and the molten steel continuously cast 
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into water-cooled molds where it hardens in the 
form of steel billets. Approximately 80 percent of 
the steel Nucor produces is cast to customer’s speci- 
fications as to the content of carbon, manganese, 
phosphorus, and sulphur. The carbon content is the 
most important ingredient of the four and is ‘the 
main strengthening agent in steel. 

Nucor’s finished steel product contains from .08 
percent to 1 percent carbon, depending upon the cus- 
tomer’s specifications. The average Nucor steel 
product contains approximately .25 percent carbon. 
Nucor’s Norfolk plant produces an average of 23,000 
tons of steel per month. Based on the electrodes 
used and the amount of steel produced in the year of 
the hearing, Nucor’s electrodes are used at the rate 
of 10 pounds per ton of steel cast. The electrodes 
are used in a continuous-feed process. During the 
steel-making process carbon is added in several 
ways and an undetermined amount of carbon is 
present in the scrap metal, which may vary from .08 
percent to 1 or 2 percent carbon. Carbon from the 
electrodes oxidizes during the meltdown stage, most 
of which escapes as gas. During the meltdown 
stage, pieces of the electrodes break off and fall into 
the furnace. Small pieces are allowed to remain in 
the molten bath and dissolve. Larger pieces are re- 
moved, crushed, and used as a carbon source in the 
refining stage. Through a chemical reaction during 
the refining stage carbon passes directly from the 
electrodes into the molten steel. 

It is undisputed that the graphite electrodes are 
not a fuel and that part of the electrodes becomes a 
component of the finished steel product. The elec- 
trodes both conduct electricity and supply carbon to 
the product. One of the expert witnesses for Nucor 
testified that 54.5 percent of the carbon from the 
electrodes enters the steel during the manufacturing 
process. That percentage does not reflect the oxida- 
tion of the electrodes that occurs during the melt- 
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down process and escapes as gas, which cannot be 
measured. The 54.5 percent figure reflects the total 
‘amount of carbon from the electrodes which enters 
the steel during the process, although the part re- 
maining in the finished product may be less if car- 
bon content has to be reduced at the end of the refin- 
ing stage. 

An expert for the Tax Commissioner doubted the 
accuracy of those figures and expressed the view 
that a larger amount of carbon is oxidized during the 
carbon boil and released as carbon dioxide. He con- 
ceded, however, that there was no way to determine 
the exact amount of gases which escape. 

Graphite electrodes are the common type of elec- 
trode used in electric arc furnaces. Various metals 
are all better conductors than graphite, but graphite 
electrodes are used by Nucor because they are the 
most economical, contribute carbon to the steel, 
and are the most readily available. If metal elec- 
trodes were used or if the electrodes did not intro- 
duce carbon into the steel, it would be necessary to 
add carbon from another source. 

On September 22, 1978, Nucor filed its claim for re- 
fund of state and local use taxes paid on its purchase 
and use of graphite electrodes in its manufacturing 
process. At the formal hearing before the Tax Com- 
missioner the claim was amended to cover the pe- 
riod from September 1, 1975, through July 31, 1978, in 
the amount of $141,795.46. On December 21, 1978, 
the Tax Commissioner denied the claim. He found 
that under Neb. Rev. Stat. § 77-2702 (Reissue 1981), a 
taxable use had been made of the electrodes because 
of ‘“‘the complete use of them in the steel-making 
process as conductors in the electric arc furnace.”’ 
He found that the question of whether the electrodes 
entered into or became an ingredient or component 
part of the steel was immaterial because it would 
not change the taxable nature of the use of them as 
part of the furnace in the production of steel. The 
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commissioner also found that some percentage of 
the carbon from the electrodes did enter into and re- 
main a part of the finished steel product. This per- 
centage, he found, was not shown with any accuracy 
but might vary from a de minimis amount to over 50 
percent. 

On appeal the District Court found that the graph- 
ite electrodes were used so that carbon therefrom 
did enter into and become an ingredient and com- 
ponent part of the finished steel product. The Dis- 
trict Court also found that it was not necessary that 
the sole or only purpose for use of the electrodes was 
incorporation in the end product and that the elec- 
trodes used by Nucor were used for two purposes or 
functions, both of which were significant and not 
merely incidental. The District Court reversed the 
decision of the Tax Commissioner and entered judg- 
ment for the plaintiff for the refund sought. The 
Tax Commissioner has appealed. 

Neb. Rev. Stat. § 77-2703(1) (Reissue 1981) im- 
poses a tax ‘‘upon the gross receipts from all sales of 
tangible personal property sold at retail in this state 

..’’ Section 77-2703(2) imposes a use tax on the 
“storage, use, or other consumption in this state of 
tangible personal property purchased, leased, or 
rented from any retailer ... for storage, use, or 
other consumption in this state... .”’ 

The statutory definitions of ‘‘sale at retail,’’ ‘‘stor- 
age,’’ and ‘“‘use’’ specifically do not include ‘‘tangible 
personal property which will enter into or become an 
ingredient or component part of tangible personal 
property manufactured, processed, or fabricated for 
ultimate sale at retail.’’ See § 77-2702(11)(a), (17), 
and (20). 

The Tax Commissioner maintains that the pri- 
mary function of the graphite electrodes is to gener- 
ate heat to melt metal and that they are a part of 
manufacturing equipment. He contends that al- 
though at least a part of the electrodes enters into 
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and becomes an essential ingredient and component 
part of the processed steel, and meets the express 
term of the statute, that fact is immaterial because 
the purpose of providing carbon is only incidental. 

Both parties rely on American Stores Packing Co. 
v. Peters, 203 Neb. 76, 277 N.W.2d 544 (1979). In that 
case this court held that the cellulose casings used in 
the manufacture of skinless frankfurters did not be- 
come an ingredient or component part of the fin- 
ished product.. This court found that the casings 
served the indispensable function of a mold and the 
fact that some portion of glycerin was transferred 
into the finished product, which already contained 
glycerin, was incidental. This court specifically up- 
held the Tax Commissioner’s determination that the 
cellulose casings in that case did not enter into or 
become an ingredient or component part of the meat 
products involved. We distinguished steel processing 
cases in which the property involved was an essen- 
tial component that entered into the chemical 
process of making steel. 

In many cases differences in the statutory defini- 
tions make comparisons difficult. However, Bos- 
well v. Abex Corporation, 55 Ala. App. 477, 317 So. 2d 
314 (1975), cert. denied 294 Ala. 334, 317 So. 2d 317, in- 
volved the identical steel manufacturing process and 
issues which are involved in the case at bar. The 
Alabama use tax statute was almost identical to the 
Nebraska statute. It excepted tangible personal 
property or products ‘‘which enter into and become 
part of’’ the finished product. The Alabama court 
held that purchases of graphite electrodes were not 
subject to the tax because the graphite became an 
ingredient or component part of the manufactured 
product, regardless of whether the providing of 
graphite was the dominant purpose of the purchase 
of such property or not. The Alabama court held 
that ‘‘the crucial test is whether a part of the carbon 
electrode becomes an ingredient or component part 


VOL. 212 JANUARY TERM, 1982 317 
Nucor Steel v. Herrington 


of the manufactured product, and clearly and with- 
out dispute it does.’’ Jd. at 480, 317 So. 2d at 317. 

In Robertson & Associates (Ala.), Inc. v. Boswell, 
361 So. 2d 1070 (Ala. 1978), the Alabama Supreme 
Court restated the test on the basis of whether the 
manufacturer used the material with the intent and 
purpose of making it an ingredient or component 
part of the finished product or whether its presence 
in the finished product was merely incidental to its 
primary function. The Alabama court did not di- 
rectly pass upon the issue of whether or not a pri- 
mary purpose of the use of graphite electrodes was 
to supply carbon, but rested its decision on the fact 
that the graphite electrodes were intended to be- 
come an ingredient or component part of the fin- 
ished product and were within the specific language 
of the statute, regardless of the proportionate 
amount of carbon which remained in the finished 
product. 

Texas, with a similar statutory provision, has also 
followed the Alabama court in its determination. See 
Bullock v. Lone Star Industries, Inc., 584 S.W.2d 386 
(Tex. Civ. App. 1979). 

The cases cited by the Tax Commissioner are dis- 
tinguishable because the taxed substance was only 
incidentally added to the final product rather than 
being an essential ingredient or component part of 
the finished product. In the case at bar the testi- 
mony is undisputed that carbon is an essential in- 
gredient of steel and that the graphite electrodes in- 
volved here conduct electricity and supply carbon to 
the finished product, and were used for both pur- 
poses. There is also testimony that 54.5 percent of 
the graphite electrodes enters the steel during the 
manufacturing process. It is equally clear that the 
entire substance of the graphite electrodes involved 
here either enters into and becomes an ingredient or 
component part of the finished steel or is consumed 
in the process of manufacturing. 
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Some state statutes except not only property 
which enters into and becomes a component part of 
the finished product but also except property used or 
consumed in the manufacturing process, thus cre- 
ating a form of dual primary purposes. See, Shoe 
Corp. v. Kosydar, 41 Ohio St. 2d 68, 322 N.E.2d 668 
(1975); Emery Indus. v. Kosydar, 43 Ohio St. 2d 34, 
330 N.E..2d 686 (1975). 

On the facts in the present record the trial court 
correctly determined that the graphite electrodes 
were used in this case for two primary purposes and 
functions and that a substantial amount of the 
graphite electrodes entered into and remained an in- 
gredient and component part of the finished steel 
product. The electrodes involved here were within 
the specific terms of the statute and we see no rea- 
son to read into the statute a requirement that a ma- 
jority of the substance used must remain in the fin- 
ished product in order to make the purpose of its use 
primary. There is no justification for holding that 
the purpose of using a substance which is an essen- 
tial and critical ingredient of the finished product is 
not a primary and important purpose simply be- 
cause there is also another reason for using the sub- 
stance which is also important. It is tacitly con- 
ceded that if the graphite involved here was used in 
a form other than an electrode, it would not be sub- 
ject to tax. The fact that the same substance can 
serve an additional purpose in the manufacturing 
process if it is in the form of an electrode does not 
change the factual reality or the terms of the tax 
statute. 

Where graphite electrodes are used in the manu- 
facture of steel for the dual purpose of providing es- 
sential carbon for the steel manufacturing process 
and for the conduction of electricity which provides 
heat for the process, and where a substantial part of 
the graphite electrodes enters into and becomes an 
essential ingredient or component part of the fin- 
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ished steel and the remainder is consumed in the 
manufacturing and refining process, the use of such 
graphite electrodes in the manufacturing and proc- 
essing of steel for ultimate sale at retail is not sub- 
ject to taxation under the provisions of §§ 77-2702 and 
77-2708. 

The judgment of the District Court was correct 


and is affirmed. 
AFFIRMED. 


““‘L”’ INVESTMENTS, LTD., A PARTNERSHIP, APPELLANT, V. 
E.LEANOR LYNCH, APPELLEE. 
322 N.W.2d 651 


Filed July 30, 1982. No. 44256. 


1. Damages: Property. The basic principle of the law of damages is 
that such compensation in money shall be allowed for the loss sus- 
tained as will restore the loser to the same value of property status 
as he occupied just preceding the loss. 

2. : . Except as otherwise hereinafter limited, where 
an improvement upon realty is damaged without damage to the 
realty itself and where the nature of the thing damaged is such that 
it is capable of being repaired or restored and the cost of doing so is 
capable of reasonable ascertainment, the measure of damages for 
its negligent damage is the reasonable cost of repairing or re- 
storing the property in like kind and quality. This would be in ad- 
dition to any other consequential damages which the injured party 
may establish by proper proof. If, in fact, the cost of repair or 
restoration exceeds the market value of the property just before 
the injury, then the proper measure of damages is the market 
value of the property just before the damages were incurred, less 
any salvage. 

3. Damages: Property: Proof. The burden of establishing the cost 
of repair shall be upon the party seeking recovery. If the party 
against whom recovery is sought believes that the cost of repair ex- 
ceeds the market value of the property just before damage, then 
the burden shall be upon such party to introduce evidence to estab- 
lish that fact, and it will then be up to the trier of fact to determine 
which of the two measures of damages should be employed. Ab- 
sent evidence that the cost of repair or restoration exceeds the 
market value of the property just before damage, it will be pre- 
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sumed that the cost of repair or restoration does not exceed the 
market value of the property just before damage. 

4. Case Overruled. To the extent that Hunt v. Chicago, B. & Q. R.R. 
Co., 180 Neb. 375, 143 N.W.2d 263 (1966), is to the contrary, it is 
overruled. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNICK, Judge. Reversed and remanded 
with directions. 


Marianne Clare Vainiunas of Marks, Clare, Hop- 
kins, Rauth & Cuddigan, for appellant. 


Eugene L. Hillman of McCormack, Cooney, 
Mooney & Hillman, P.C., for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVosHA, C.J. 

This case presents to the court the question of 
what is the proper measure of damages when re- 
covery is sought for the negligent damage to an im- 
provement which is a part of the real estate, when 
the property can be repaired or restored. Initially, 
this case was tried in the municipal court of the city 
of Omaha, Nebraska, and resulted in a judgment in 
favor of the property owner. On appeal to the Dis- 
trict Court for Douglas County, Nebraska, the trial 
court, relying upon what appears to be at least one 
of the rules of law in Nebraska at the present time, 
reversed the judgment and dismissed the action. In 
view of the fact that we believe the applicable rule 
should be otherwise, we reverse the action of the 
trial court. 

The record discloses that on September 25, 1977, 
appellee Eleanor Lynch (Lynch), while operating a 
motor vehicle owned by John B. Sheffield, struck a 
building located at 1492 South 16th Street in the city 
of Omaha, Nebraska, and owned by the appellant, 
“L”’ Investments, Ltd. (‘‘L’’ Investments). 

“L”’ Investments filed a petition in the municipal 
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court of the city of Omaha, Nebraska, alleging that 
“L”’ Investments was the owner of the property 
which was struck by Lynch on September 25, 1977, 
when the automobile she was driving collided with 
the south side of the building. The petition further 
alleged that the building was damaged by the colli- 
sion and that such damage was proximately caused 
by the negligence of Lynch. The acts of negligence 
were specifically set out in the petition. The petition 
further alleged that as a direct and proximate result 
of the negligence of Lynch, ‘‘L’’ Investments was 
damaged in the amount of $3,200. Although Shef- 
field and Lynch filed an answer denying generally 
all of the allegations of the petition, just before trial 
commenced Lynch admitted liability but denied that 
her negligence caused the damages claimed by ‘‘L’”’ 
Investments. During the course of the trial in the 
municipal court, testimony was adduced to establish 
that as a result of the accident a portion of one of the 
outer walls measuring 8 feet by 4 feet was pushed in 
and damage was done to both the wall itself and sev- 
eral windows located in the wall. Testimony further 
established that the building itself was approxi- 
mately 100 feet by 100 feet. Further testimony was 
adduced by ‘‘L’’ Investments which established in 
great detail how the repairs would be made to the 
property and what the cost would be. A complete 
breakdown of how the cost of repairs in the amount 
of $2,640 was arrived at was testified to by an expert 
called by ‘‘L’’ Investments. Following the trial, the 
trial court entered judgment for ‘‘L’’ Investments 
and against Lynch in the sum of $2,640. Sheffield 
was dismissed from the lawsuit by ‘‘L’’ Investments 
before judgment and may be disregarded for pur- 
poses of this appeal. 

Lynch then appealed to the District Court for 
Douglas County, Nebraska, and a hearing de novo 
on the record was held on February 19, 1981. The 
trial court, relying upon what it correctly understood 
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to be the rule in Nebraska, as announced in Hunt v. 
Chicago, B. &€ Q. R.R. Co., 180 Neb. 375, 143 N.W.2d 
263 (1966), found that the injury sustained by ‘‘L’’ In- 
vestments as a result of Lynch’s negligence was 
temporary in character and that therefore the proper 
measure of damages for recovery was the cost of 
restoration, if less than the diminution in value 
measured by the difference in value of the premises 
immediately before the accident and immediately 
after the accident. The District Court further found 
that the record was wholly lacking as to any evi- 
dence concerning the diminution in value to the real 
estate caused by the accident. Therefore, the court 
concluded that ‘‘L’’ Investments had failed to estab- 
lish the fact that the cost of the repairs was less than 
the diminution in value to the property, and could 
not recover. The judgment of the municipal court 
was reversed and the case was dismissed. 

As we indicated at the outset, this case presents to 
the court an opportunity to clarify what should be 
the rule of law regarding the proper measure of 
damages to be awarded where injury is caused to an 
improvement located upon the real estate and the in- 
jury can be repaired or the improvement restored. 
One might anticipate that the answer to that ques- 
tion would be relatively simple. However, an ex- 
amination of the cases, both within this jurisdiction 
and elsewhere, discloses that there is some confu- 
sion regarding the proper measure of damages. 

Dobbs, in his Handbook on the Law of Remedies, 
observes: ‘‘Most courts follow the rule that repair 
costs, when used as a measure, may not exceed the 
diminution in value of the property. Several courts 
have varied this formula by allowing repair or 
restoration cost to exceed the diminution in the value 
of the property but limiting such cost to the total 
pre-tort value of the property. ... A few courts have 
allowed recovery for cost of restoration that exceeds 
the diminished value of the property, or have at 
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least stated that cost of restoration is the measure 
without any ceiling.”’ §5.1 at 317-18 (1973). 

An examination of just some of the cases reported 
discloses that there may in fact be as many as four 
or five different rules. See, Hunt v. Chicago, B. & Q. 
R.R. Co., supra; Jack L. Baker Cos. v. Pasley Mfg. 
¢é& Distrib. Co., 413 S.W.2d 268 (Mo. 1967); System 
Fuels, Inc. v. Barnes, 363 So. 2d 747 (Miss. 1978); An- 
dersen v. Edwards, 625 P.2d 282 (Alaska 1981); Hen- 
inger v. Dunn, 101 Cal. App. 3d 858, 162 Cal. Rptr. 104 
(1980); Huber v. Serpico, 71 N.J. Super. 329, 176 A.2d 
805 (1962); Samson Co. v. Brusowankin, 218 Md. 458, 
147 A.2d 430 (1958); Thatcher v. Const. Co., 21 Ohio 
App. 2d 41, 254 N.E.2d 703 (1970); Assn. v. Auerbach, 
64 Ohio App. 2d 40, 410 N.E.2d 782 (1979); Pitts v. 
Pine Meadow Ranch, Inc., 589 P.2d 767 (Utah 1978); 
The Rector etc. of St. Christopher’s v. C. 8. McCros- 
san, Inc., 306 Minn. 143, 235 N.W.2d 609 (1975); Zwick 
uv. Simpson, 193 Colo. 36, 572 P.2d 133 (1977); A.I.D. 
Insurance Services v. Riley, 25 Ariz. App. 132, 541 
P.2d 595 (1976); Myers v. Arnold, 83 Ill. App. 3d 1, 
403 N.E.2d 316 (1980); Lobozzo v. Adam EHidemiller, 
Apint., 487 Pa. 360, 263 A.2d 4382 (1970); Conkin v. 
Ruth, 581 P.2d 923 (Okla. App. 1976); Colella v. King 
County, 72 Wash. 2d 386, 433 P.2d 154 (1967); Butler 
v. Anderson, 71 Wash. 2d 60, 426 P.2d 467 (1967); Bd. 
of Ed. v. Commonwealth, Dept. of Hwys., 528 S.W.2d 
657 (Ky. 1975); United States Steel Corp. v. Bene- 
field, 352 So. 2d 892 (Fla. App. 1977); General Out- 
door Adv. v. LaSalle Rity., 141 Ind. App. 247, 218 
N.E..2d 141 (1966); Moser v. Thorp Sales Corp., 312 
N.W.2d 881 (Iowa 1981); Bluemlein v. Szepanski, 101 
Mich. App. 184, 300 N.W.2d 493 (1980). 

In 22 Am. Jur. 2d Damages § 138 (1965), the author 
notes: ‘‘The underlying theory governing the recov- 
ery of damages in those cases in which a building or 
other structure is injured through the fault of the de- 
fendant is the same as that which applies to injuries 
to real property generally. The basic goal of the 


324 NEBRASKA REPORTS VOL. 212 


“L”’ Investments, Ltd. v. Lynch 


court is compensation—that is, to award such an 
amount of money as will restore the injured party to 
the same property status which he occupied immedi- 
ately prior to the injury. It is not possible, however, 
to state a single rule of damages which applies in- 
variably to cases of this type. The facts vary from 
case to case. The building may be unused, it may 
be a large factory from which profits are derived, it 
may be located on land belonging to the plaintiff, the 
building may be owned by the plaintiff but situated 
on land leased from a third party, or the building 
may even be separated from the land at the time of 
the injury. Further, the destruction may be total or 
it may be easily reparable. A rule of damages 
which produces compensation in one case may be 
overcompensation (or undercompensation) in an- 
other case. Therefore, several rules of damages 
have been adopted for injuries to buildings or struc- 
tures.”’ 

Further, in 22 Am. Jur. 2d Damages § 135 (1965), 
the author observes: ‘‘It is difficult to state a gen- 
eral rule of damages for tortious injuries to realty 
when those injuries do not cause permanent dam- 
age. This difficulty is caused, in large part, by the 
variety of temporary injuries which occur. Some 
injuries can be corrected almost immediately with 
little resultant loss to the plaintiff. Others can be 
corrected only with a substantial expenditure of 
funds and only after a lengthy period of time. Opin- 
ions are written for the individual case presented, 
and the language of the court, although seeking a 
specific rule of damages, reflects the facts involved 
and the theories of recovery presented in the par- 
ticular case. Thus, it is not surprising that opinions 
state seemingly contradictory rules.”’ 

An examination of our own cases discloses that the 
confusion which has occurred elsewhere may also be 
found in Nebraska. In Hunt v. Chicago, B. & Q. 
R.R. Co., 180 Neb. 375, 377, 143 N.W.2d 263, 265 (1966), 
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relied upon by the District Court, we said: ‘‘The 
general rule as to the measure of damages for inju- 
ries to real property is stated in 25 C.J.8., Damages, 
§ 84, p. 920: ‘The measure of damages for a perma- 
nent injury to real property is usually the (differ- 
ence between the) fair value of the property im- 
mediately before and immediately after the injury. 
The recovery for a temporary injury to real prop- 
‘erty is measured by the loss sustained by the owner, 
and may include the cost of restoration if less than 
the difference in value, and the diminution in the 
value of the use and enjoyment or rental value of the 
property during the time the injury exists.’ ”’ 

The Hunt case relied upon our earlier decisions in 
Koyen v. Citizens Nat. Bank, 107 Neb. 274, 185 N.W. 
413 (1921), and Cattin v. City of Omaha, 149 Neb. 434, 
31 N.W.2d 300 (1948). 

In Koyen, supra at 275-76, 185 N.W. at 414, we spe- 
cifically said: ‘‘Property such as fences, parts of 
buildings, and machinery, and furnaces, is capable 
of being replaced, and the proper measure of dam- 
ages for the destruction thereof is the cost of restor- 
ing or replacing such property. 8 R.C.L. 484, sec. 46. 
If the property destroyed has no value separate and 
apart from the realty, the measure of damages for 
property destroyed is the difference between the 
value of the real estate before the injury and after 
the injury. But as to the destruction of property 
which is a part of the real estate, whose destruction 
does the realty itself no damage and is capable of 
being repaired or replaced, the measure is the cost 
of repairing or restoring the same.’’ It should be 
noted that there was no mention in Koyen regarding 
diminution in value as a limitation on damages 
where the property has a separate value and is re- 


parable. 
And in Cattin v. City of Omaha, supra at 447-49, 31 
N.W.2d at 307-08, we said: ‘‘ ‘The measure of dam- 


ages for injury to, or destruction of, buildings or 
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other structures is the amount of the loss, which 
may be the difference in the value of the premises 
before and after the injury, the value of the building 
or structure, or, where practicable, the cost of res- 
toration.’ 


‘‘ ‘Where property, a part of the realty to which it 
is attached, is destroyed without damage to the 
realty itself, and where the nature of the thing de- 
stroyed is such that it is capable of being replaced at 
once, and the cost of doing so is capable of reason- 
able ascertainment, the measure of damages for its 
negligent destruction is the reasonable cost of re- 
placing the property in like kind and quality.’ ”’ 
Again, no mention was made as to diminution in 
value as a limitation, although the instruction given 
by the trial court and approved by us advised the 
jury that they were to take into account depreci- 
ation. 

We now believe that regardless of what may have 
been said by us in the past, we should now attempt 
to announce a rule which, to the extent possible, re- 
moves any confusion in this area. We see little 
benefit in attempting to fashion a new rule for every 
specific case as suggested by the author of the 
American Jurisprudence article. See 22 Am. Jur. 2d 
Damages § 135 (1965). In attempting to choose 
which of the various rules should be adopted by this 
court, we must keep in mind the purpose of recovery 
in tort. In Restatement (Second) of Torts § 901 
(1979) the authors explain the general principle em- 
bodied in the concept of recovery in tort by saying: 
‘‘The rules for determining the measure of damages 
in tort are based upon the purposes for which actions 
of tort are maintainable. These purposes are: (a) 
to give compensation, indemnity or restitution for 
harms; (b) to determine rights; ....’’ Further- 
more, in Davenport v. Intermountain R. L. & P. Co., 
108 Neb. 387, 393, 187 N.W. 905, 907 (1922), we said: 
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“The basic principle of the law of damages is that 
such compensation in money shall be allowed for the 
loss sustained as will restore the loser to the same 
value of property status as he occupied just pre- 
ceding the loss.”’ 

In the case of Schiltz v. Cullen-Schiltz & Assoc., 
Inc., 228 N.W.2d 10, 20-21 (Iowa 1975), the Iowa Su- 
preme Court observed: ‘‘[T]he principle underly- 
ing allowance of damages is to place the injured 
party in the same position, so far as money can do 
it, as he would have been had there been no injury or 
breach of duty, that is, to compensate him for the in- 
jury actually sustained .... 


‘‘Where the injury is such that the premises may 
be restored to as good condition as it was before, the 
measure of recovery is the fair and reasonable cost 
and expense of such restoration.”’ 

Limiting the cost of repairs to the diminution in 
value of the property appears to fly in the face of 
such pronouncements. The diminution in value may 
be slight because the injury is slight as compared to 
the total value of the property, as evidenced by this 
case. Undoubtedly, the breaking of some bricks and 
the bending of several windows may not result in re- 
ducing the overall value of an old warehouse, still 
capable of fulfilling its intended function even with 
broken bricks. Yet, should we therefore excuse the 
tort-feasor from any liability? Is the owner not enti- 
tled to have his building without the broken bricks 
and windows even though the total value remains 
unchanged? We think so. 

We, therefore, believe that the rule reflected by 
this court in Koyen is indeed the preferable rule and 
the one which should be followed by this court. We 
therefore now declare that the proper measure of 
damages for injury to an improvement upon real es- 
tate which can be repaired is as follows: Except as 
otherwise hereinafter limited, where an improve- 
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ment upon realty is damaged without damage to the 
realty itself and where the nature of the thing dam- 
aged is such that it is capable of being repaired or 
restored and the cost of doing so is capable of rea- 
sonable ascertainment, the measure of damages for 
its negligent damage is the reasonable cost of re- 
pairing or restoring the property in like kind and 
quality. This would be in addition to any other con- 
sequential damages which the injured party may es- 
tablish by proper proof. 

While certain of the writers, including Dobbs, and 
perhaps some courts, argue that right of recovery 
should be without limitation (see Dobbs, Handbook 
on the Law of Remedies, § 5.1 (1973)), we believe the 
award for such damage should not exceed the mar- 
ket value of the property immediately preceding the 
damage to the property. It seems that one ought not 
to be able to recover a greater amount for partial 
destruction than one could recover for total destruc- 
tion. To the extent that our previous decisions on 
this matter, including Hunt v. Chicago, B. & Q. R.R. 
Co., 180 Neb. 375, 143 N.W.2d 263 (1966), are to the 
contrary, they are overruled. If, in fact, the cost of 
repair or restoration exceeds the market value of 
the property just before the injury, then the proper 
measure of damages is the market value of the prop- 
erty just before the damages were incurred, less any 
salvage. 

The burden of establishing the cost of repair shall 
be upon the party seeking recovery. If the party 
against whom recovery is sought believes that the 
cost of repair exceeds the market value of the prop- 
erty just before damage, then the burden shall be 
upon such party to introduce evidence to establish 
that fact, and it will then be up to the trier of fact to 
determine which of the two measures of damages 
should be employed. Absent evidence that the cost 
of repair or restoration exceeds the market value of 
the property just before damage, it will be presumed 
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that the cost of repair or restoration does not exceed 
the market value of the property just before dam- 
age. 

Under the rule now adopted by the court, the rec- 
ord in this case discloses that the evidence adduced 
was sufficient to entitle ‘‘L’’ Investments to recover 
for its damages, and the decision of the District 
Court should be reversed. This is not a reflection on 
the trial judge who could not have anticipated our 
action in this case. 

Lynch also argues that ‘‘L’”’ Investments failed to 
prove that the cost of repairs were either causally 
connected to the accident which occurred on Sep- 
tember 25, 1977, or were reasonable in amount. We 
believe that such claims are without merit in light of 
the record. Both the trial court and the reviewing 
District Court were apparently of the same opinion. 

The judgment of the District Court is reversed and 
remanded. Appellee is given 20 days in which to re- 
quest leave to introduce evidence that the cost of the 
repairs in the amount of $2,640 exceeds the pretort 
value of the entire improvement. Should appellee 
desire not to offer such evidence, or upon failing to 
do so within said 20 days, the District Court is di- 
rected to reinstate the judgment of the municipal 
court. 

REVERSED AND REMANDED WITH DIRECTIONS. 


P. R. HALLIGAN Post 168, AMERICAN LEGION, 
APPELLANT, V. MILFORD SCHULTZ ET AL., APPELLEES, 
322 N.W.2d 657 


Filed July 30, 1982. No. 44263. 


Final Orders: Appeal and Error. An order dismissing one cause of 
action while a second cause of action arising out of the same fac- 
tual circumstances and involving the same parties but asserting a 
different legal theory of recovery remains pending for trial does 
not constitute a final appealable order. 
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Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Appeal dismissed. 


Sodoro, Daly & Sodoro, for appellant. 


Kelley, Wallace, Scritsmier, Moore, Romatzke & 
Byrne, P.C., and Schneider and Nisley, P.C., for ap- 
pellees. 


Ray C. Simmons, P.C., for amicus curiae. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is an action against the parents of a 13-year- 
old boy to recover damages to a building and its con- 
tents allegedly caused when the minor willfully and 
intentionally set fire to the building. 

The second amended petition alleges two causes of 
action. The first cause of action alleges that the 
parents are liable for the willful and intentional acts 
of their son under the provisions of Neb. Rev. Stat. 
§ 48-801 (Reissue 1978). The second cause of action 
alleges that the parents were negligent in the super- 
vision of their minor son in specified particulars. 
The defendants filed a demurrer to the amended pe- 
tition of the plaintiff. The District Court sustained 
the demurrer as to the first cause of action on the 
basis that § 43-801 was unconstitutional. The court 
overruled the demurrer as to the second cause of ac- 
tion and that cause of action remains pending in the 
District Court. The plaintiff has appealed the dis- 
missal of the first cause of action. 

Neb. Rev. Stat. § 25-1911 (Reissue 1979) provides 
for an appeal from ‘‘[a] judgment rendered or final 
order made by the district court ....’’ Neb. Rev. 
Stat. § 25-1902 (Reissue 1979) defines a final order as 
‘‘faJn order affecting a substantial right in an ac- 
tion, when such order in effect determines the action 
and prevents a judgment... .’’ 
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In the absence of a judgment or order finally dis- 
posing of a case, the Supreme Court has no authority 
or jurisdiction to act, and in the absence of such 
judgment or order the appeal will be dismissed. 
Knoell Constr. Co., Inc. v. Hanson, 208 Neb. 373, 303 
N.W.2d 314 (1981). 

When the substantial rights of the parties in the 
action remain undetermined and the cause is re- 
tained for further action, the order is not final. 
Martin v. Zweygardt, 199 Neb. 770, 261 N.W.2d 379 
(1978). 

This court has not passed on the issue of whether 
the dismissal of one cause of action leaving another 
cause of action arising out of the same facts but as- 
serting a different legal theory of recovery consti- 
tutes a final order for purposes of appeal. The ma- 
jority of cases which have considered the precise is- 
sue under appeal provisions similar to those of Ne- 
braska have held that the dismissal of one cause of 
action while another cause of action arising out of 
the same facts remains pending is not a final appeal- 
able order. 

In Weir v. Brune, 364 Mo. 415, 262 S.W.2d 597 
(1953), a suit was brought against the owners and 
lessors of a tenement for damages resulting when 
minor children were bitten by a rat. The petition al- 
leged three causes of action, one based on violation 
of a city ordinance, one based on common-law negli- 
gence, and one based on breach of the rental con- 
tract. The trial court granted defendants’ motion to 
dismiss as to the first cause of action only. The Su- 
preme Court of Missouri held that there had been no 
final judgment, and that the dismissal was not ap- 
pealable. The Missouri court said: ‘‘The judicial 
unit for an appeal is the final determination of the is- 
sues arising from a set of facts involved in the same 
transaction or occurrence, and not the determina- 
tion of an individual issue not disposing of the action. 
An order dismissing some of several alternative 
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counts, each stating only one legal theory to recover 
damages for the same wrong, is not considered an 
appealable judgment while the other counts remain 
pending because the counts are concerned with a 
single fact situation. ...It is the differing transac- 
tions or occurrences giving rise to a claim that 
forms the basis of separate units of judicial action 
and not the differing legal theories or issues pre- 
sented for recovery. Neither the statutes nor our 
rules authorize litigants to bring one legal theory of 
recovery in a case to an appellate court while other 
legal theories of recovery on the same claim stand 
for trial. It is the final judgment on a claim, not the 
ruling on a pleaded issue, that is appealable.’’ Id. at 
419, 262 S.W.2d at 600. See, also, Shoemaker v. City 
of Muscatine, 275 N.W.2d 206 (Iowa 1979); Stephens 
v. United Trust Life Insurance Company, 118 Ga. 
App. 514, 164 S.EH.2d 335 (1968); Middlesex Mutual 
Assurance Co. v. Massare, 32 Conn. Supp. 508, 338 
A.2d 505 (1975). 

In North Indialantic Homeowners Ass’n v. Bogue, 
390 So. 2d 74, 75 (Fla. App. 1980), the Florida court 
said: ‘‘Piecemeal appeals are not permitted where 
claims are interrelated and involve the same trans- 
action and the same parties remain in the suit. [Ci- 
tation omitted.] An order dismissing one of several 
counts all arising out of the same factual circum- 
stances is not an appealable final order... . Al- 
though the count dismissed here is based on a differ- 
ent legal theory than is the count which remains, it 
is based on the same factual background, and as 
such is not the type of appealable final order within 
the principles of Mendez, supra. The issues in- 
volved in both counts are clearly interrelated, they 
involve the same basic factual situation and the par- 
ties are the same. Under these circumstances, the 
order dismissing one count is not a final order and is 
not appealable.”’ 

In the present case the order dismissing plaintiff's 
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first cause of action while plaintiff's second cause of 
action arising out of the same factual circumstances 
and involving the same parties but asserting a dif- 
ferent legal theory of recovery remains pending for 
trial does not constitute a final appealable order. 
The appeal is dismissed as premature. 

APPEAL DISMISSED. 


RICHARD S. KLEAGER, APPELLEE, V. WALTER 
SCHANEMAN, APPELLANT, AND MARY SCHANEMAN, 
APPELLEE. 

322 N.W.2d 659 


Filed July 30, 1982. No. 44273. 


1. Attorneys’ Liens. The proper method for enforcing an attorney's 
charging lien is by resort to equity, because such a lien is equitable 
in nature. 

2. Equity: Appeal and Error. Equity actions on appeal to this court 
are triable de novo on the record and we are required to reach an 
independent conclusion without reference to the findings of the Dis- 
trict Court, subject to the condition that when the evidence on 
material questions of fact is in irreconcilable conflict, we will, in 
determining the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of testifying 
and must have accepted one version of the facts rather than the 
opposite. ; 

3. Attorneys’ Liens. An attorney has a lien for a general balance of 
compensation upon money in the hands of the adverse party, in an 
action or proceeding in which the attorney was employed, from the 
time of giving notice of the lien to that party. 

Although an attorney’s lien upon money in the hands of an 

adverse party is not perfected until notice has been given to the 

party in possession of the fund, the notice need not be in writing or 
in any specific form. Any notice of the existence of the claim 
against a fund, and that it will be asserted, is sufficient. 

A charging lien for attorney fees may arise out of an agree- 

ment between a client and his attorney that he is to receive a por- 

tion of the judgment recovered or of the proceeds thereof, provided 
it appears to be the intention of the parties that such judgment or 
proceeds will be looked to for security. 

An attorney’s charging lien is confined to fees and costs 
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due for services rendered in the particular action in which the judg- 
ment or settlement proceeds were obtained. However, payment of 
a sum of money in a proceeding which exceeds the amount due and 
owing therein, which immediately gives rise to a dismissal of an- 
other action between the same parties, may be considered as to the 
excess proceeds arising out of the second case. 


Appeal from the District Court for Scotts Bluff 
County: Pau. D. Empson, Judge. Affirmed as 
modified. 


Van Steenberg, Brower, Chaloupka, Mullin & 
Holyoke, for appellant. 


James R. Hancock of Hancock Law Offices, for 
appellee Kleager. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

This was an action brought by the plaintiff, Rich- 
ard Kleager, to recover an attorney fee, said action 
being in the nature of, and tried as, a suit to fore- 
close an attorney’s lien. After trial to the court with- 
out a jury, a judgment was entered in favor of the 
plaintiff and against the defendant Walter Schane- 
man in the sum of $5,633.33. The defendant has ap- 
pealed to this court, assigning as errors the follow- 
ing: (1) That the trial court erred in finding this 
action to be one to foreclose a lien and thereby im- 
properly denied the defendant Walter Schaneman a 
jury trial; and (2) That the court erred in finding 
that the plaintiff had a lien on the money paid into 
the divorce case because (a) there was inadequate 
notice to the defendant that the plaintiff claimed a 
lien, and (b) an attorney’s lien would not attach to 
money paid into court in any action other than the 
action in which the legal services were rendered and 
which formed the basis for the lien. 

Mary Schaneman, the other defendant in this ac- 
tion and who did not appear and against whom no 
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judgment was entered, had secured a decree of di- 
vorce from Walter Schaneman in March of 1966. As 
a part of the decree she was awarded a judgment for 
child support in the amount of $200 per month. 
About 6 months later, Mary and Walter resumed liv- 
ing together. This arrangement lasted, off and on, 
until sometime in 1978. In October of 1978 Mary 
filed an action in the District Court for Scotts Bluff 
County, seeking an accounting of the properties ac- 
cumulated while the parties were living together 
during the period 1966 to 1978, and for distribution of 
her rightful share of that property. The plaintiff 
was the attorney who filed that action for Mary, and 
at all times pertinent herein was a party to a fee 
contract executed by Mary whereby she agreed to 
pay him for his services in the accounting action an 
amount equal to one-third of all moneys recovered 
from that cause of action. 

According to the plaintiff’s testimony in the in- 
stant case, he and his client appeared for trial of the 
accounting action on March 6, 1980. However, Walter 
had discharged his attorney prior to that date, and 
the court refused to proceed until he had had an op- 
portunity to obtain another attorney. He further tes- 
tified that the court rescheduled the trial and then 
suggested that the parties could use the courtroom 
to discuss a settlement. The plaintiff also testified 
that he suggested to Walter that they discuss a pos- 
sible settlement, but that Walter responded by say- 
ing he had no offer to make. In addition, the plain- 
tiff stated that at the time of this discussion Walter 
was aware of the fee arrangement whereby the 
plaintiff was to receive one-third of any settlement 
or judgment in the case, but that Walter informed 
the plaintiff that he, Walter, would find some way to 
compensate or pay Mary so that her attorneys would 
never receive anything by way of fees. 

The defendant, by his testimony, agreed that the 
parties appeared in court on March 6, and that he 
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was granted a continuance by the court to obtain a 
lawyer. He also admitted that the court suggested 
that the parties discuss settlement. Furthermore, 
he agreed that the plaintiff asked him if he wanted 
to settle the case, and he said no and started to 
leave. However, he denied that anything was said 
about the contingent fee contract at that session, but 
did admit that he had learned from Mary just before 
they went to court on March 6 that such a contract 
did exist. The defendant further testified that he 
had never heard anything about an attorney’s lien 
until the present case was started. 

On cross-examination, the following questions and 
the answers given by the defendant are somewhat 
informative: ‘‘Q Tell us about that, please? What 
did you mean? A_ I was trying to settle the case. 
Q Now, that was during the hearing? A Yes. Q Why 
were you trying to settle the case? A I don’t like 
law suits, I wanted to settle it and get out of it. 
Q And by settling it, what did you intend to do? 
A I don’t know. Q Would you have paid some type 
of sum to settle that case? A Not one red cent on 
the Marvin v. Marvin-type case. Q Well, then what 
was the purpose of your making the statement to the 
Court that you might settle the case? A I not only 
might settle it, I did settle it. Q So, you agree that 
you did settle the case? A Yes. Q Okay. A It’s 
dismissed, it’s settled. Q And how did you achieve 
that settlement? A She called me up one day and 
told me she wanted to get out of here. Q That is — 
A She wanted to leave this law suit because this law 
suit was dragging on forever and she wanted to go. 
She had been living here for six months in a dump in 
town waiting for this law suit to get over with and 
nothing was happening.’’ 

The defendant went on to testify that on March 11, 
1980, he and Mary went to the clerk of the District 
Court’s office where Walter gave the clerk a cash- 
ier’s check for $16,900. This amount was credited 
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toward the judgment for child support, and Mary re- 
ceipted for and was paid that amount. Thereafter, 
Mary filed a written dismissal of the accounting ac- 
tion. The judgment docket in the clerk’s office re- 
vealed a satisfaction and release of all support pay- 
ments accrued through December 1969, so that at 
the time of the payment of the $16,900 on March 11, 
1980, the amount of unpaid child support which had 
actually accrued was approximately $8,480. Fur- 
thermore, we note that since March 11, 1980, through 
December 3, 1980, Walter has made child support 
payments totaling $1,450. 

The plaintiff learned of the dismissal of the ac- 
counting action from someone in the office of the 
clerk of the District Court, and on May 28, 1980, he 
filed the present action. After reciting the pertinent 
facts set forth above, the petition went on to allege 
the existence of a valid attorney’s lien under the pro- 
visions of Neb. Rev. Stat. § 7-108 (Reissue 1977), and 
prayed for judgment in the amount of $5,633.33, rep- 
resenting one-third of the amount paid by the de- 
fendant to Mary on March 11. The petition also 
prayed for an accounting and determination of the 
fees which had accrued, and for ‘‘such other and fur- 
ther relief as may be just and equitable.”’ 

Defendant’s claimed error in having been denied a 
jury trial is without merit. Under Nebraska law, 
the proper method for enforcing an attorney’s charg- 
ing lien is by resort to equity, because such a lien is 
equitable in nature. Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 162 Neb. 816, 77 
N.W.2d 667 (1956). The pleadings in the present ac- 
tion joined issue on the question of whether the 
plaintiff possessed a legitimate attorney’s lien upon 
which he could ‘‘foreclose.’’ Therefore, it was an 
equitable action in which the defendant was not enti- 
tled to a jury trial. The remaining problem is to as- 
certain whether the evidence supports a finding that 
such a lien in fact existed and was enforceable. 
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Equity actions on appeal to this court are triable 
de novo on the record and we are required to reach 
an independent conclusion without reference to the 
findings of the District Court, subject to the condi- 
tion that when the evidence on material questions of 
fact is in irreconcilable conflict, we will, in deter- 
mining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying and must have accepted one 
version of the facts rather than the opposite. Cline 
v. Franklin Pork, Inc., 210 Neb. 238, 313 N.W.2d 667 
(1981). 

‘‘An attorney has a lien for’a general balance of 
compensation ... upon money ... in the hands of 
the adverse party, in an action or proceeding in 
which the attorney was employed, from the time of 
giving notice of the lien to that party.’’ § 7-108. One 
of the earlier Nebraska cases construing this stat- 
ute, and upon which the defendant places great reli- 
ance, is Elliott v. Atkins, 26 Neb. 403, 42 N.W. 403 
(1889). In that case this court stated: ‘‘An attor- 
ney, therefore, who desires to enforce a claim for his 
services, must file a lien to that effect; otherwise he 
cannot enforce a claim against the adverse party. 
This claim for a lien may be filed with the papers in 
the case, and the adverse party will be chargeable 
with notice of its existence. The existence of a con- 
tract between a client and his attorney, where there 
is no claim for a lien, would not be notice to the ad- 
verse party that he intended to assert the claim 
against him, as it might be presumed that such at- 
torney intended to rely on the responsibility of his 
own client. In the case at bar there is no lien 
claimed or filed on behalf of the plaintiffs, and noth- 
ing to apprise the defendants that claims would be 
asserted against them.’’ Id. at 409, 42 N.W. at 
404-05. 

However, it would appear that in later decisions, 
commencing with Cones v. Brooks, 60 Neb. 698, 84 
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N.W. 85 (1900), this court has taken a somewhat 
more liberal attitude as to notice requirements. In 
Cones we said: ‘‘The statutory and common law 
lien upon money in the hands of the adverse party in 
an action or proceeding in which the attorney was 
employed is a charging or specific lien, and is not 
perfected until notice has been given to the party in 
possession of the fund. Such notice is necessary to 
prevent a bona fide settlement of the controversy by 
the litigants and payment by the debtor to the credi- 
tor in ignorance of the attorney’s rights. ... The no- 
tice need not be in writing or placed among the files 
of the case. Any notice of the existence of the 
claim, and that it will be asserted, is sufficient... . 
The statute does not require that the notice shall be 
in any specific form, or that it shall be given in any 
particular way; and we have no right to add any- 
thing to the law by construction. These views are 
not in conflict with any of the past adjudications of 
this court; but it may be that they are not in accord 
with some intimations and dicta found in the earlier 
cases. Lavender v. Atkins, 20 Nebr., 206, Elliott v. 
Atkins, 26 Nebr., 403, and Sheedy v. McMurtry, 44 
Nebr., 499, upon which counsel for defendant rely, 
are cases in which there was no money in the hands 
of the adverse party to which an attorney’s lien 
could attach. The question of notice was not so in- 
volved as to make any of these cases a precedent for 
this.’”’ Jd. at 700, 84 N.W. at 86. (Emphasis sup- 


plied.) 
More recently, in Tuttle v. Wyman, 149 Neb. 769, 
32 N.W.2d 742 (1948), we stated: ‘‘ ‘Moreover, a 


charging lien may arise out of an agreement be- 
tween a client and his attorney that he is to receive a 
portion of the judgment recovered or of the proceeds 
thereof, provided it appears to be the intention of the 
parties that such judgment or proceeds is to be 
looked to for security.’ 7 C.J.S., Attorney and Cli- 
ent, § 211, p. 1146.... Plaintiff had no money or 
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property save and except the land and the rents and 
profits therefrom, which intervener [attorney], un- 
der his contract, recovered for her. She could pay 
him nothing for his services save and except there- 
from. It was distinctly understood and agreed by 
plaintiff at all times that intervener was to have a 
portion of such recovery as compensation for his 
services. It was understood and agreed that the 
written contract between the parties so provided. 
The record admittedly and conclusively establishes 
that any recovery was to be security for the pay- 
ment of intervener’s compensation and that he was 
to have an interest in the funds and property re- 
covered for the satisfaction of plaintiff’s claims.’’ Id. 
at 781, 32 N.W.2d at 749-50. 

Finally, in Barber v. Barber, 207 Neb. 101, 296 
N.W.2d 463 (1980), we quoted with approval from 
Tuttle most of the language set out above. We con- 
cluded by observing that ‘‘The record is quite clear 
that Charles had knowledge of Cunningham’s claim 
for recovery of attorney fees at least as early as the 
entry of the original decree .... That being so, it 
would seem clear that Cunningham had both an at- 
torney’s lien under the Nebraska attorney’s lien stat- 
ute and also a charging lien on any judgment recov- 
ered, by virtue of her agreement with Dorothy, and 
that Cunningham had the right to enforce such lien 

..” Id. at 118, 296 N.W.2d at 471. 

Defendant’s argument that plaintiff’s claim should 
fail because no actual lien was ever filed, nor did the 
plaintiff specifically think about a lien until after the 
settlement had been made, falls upon deaf ears. 
Paraphrasing the language of Tuttle, it was dis- 
tinctly understood by Mary, as well as by the de- 
fendant, that the plaintiff was to have a portion of 
any recovery or settlement as compensation for his 
services. The record conclusively establishes that 
any recovery was to be security for the payment of 
plaintiff's services. That the defendant bragged 
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that he would find a way to pay Mary whereby the 
lawyers would get nothing by way of fees, and then 
immediately took positive action to carry out this 
threat, only served to strengthen the notion that the 
defendant knew that if he made the settlement di- 
rect and aboveboard the plaintiff’s fee would be 
taken out of such fund. Under the circumstances, 
the plaintiff, by operation of law, was entitled to 
such lien whether defendant was specifically aware 
of it or not. 

Nevertheless, the defendant argues an attorney 
has a lien on money in the hands of the adverse 
party only in the action or proceeding in which the 
attorney was employed. He cites Reynolds v. 
Warner, 128 Neb. 304, 258 N.W. 462 (1935), and 
Nicholson v. Albers, 144 Neb. 253, 13 N.W.2d 145 
(1944), in support of this proposition. The language 
and holdings of those cases clearly substantiate that 
claim. ‘‘The statute does not give an attorney a lien 
for services rendered in other cases or for any fees 
not connected with the case.’’ Reynolds v. Warner, 
supra at 308, 258 N.W. at 464. ‘‘The statute does 
not give an attorney a lien for services rendered in 
other cases, or for any fees not connected with the 
case, A charging lien is confined to the fees and 
costs due for services rendered in the particular ac- 
tion in which the judgment was obtained.’’ Nichol- 
son v. Albers, supra at 255, 13 N.W.2d at 146. 

However, it would be the height of naivete for this 
court to believe that a payment by the defendant of 
$16,900 on an accrued judgment of $8,480 in a divorce 
case whereby another pending, disputed case is dis- 
missed is not a ‘‘package settlement’ of both cases. 
This is especially true when one considers that the 
defendant continued to make future periodic pay- 
ments on the divorce case almost as they became 
due. 

Although we believe that the payment in full of the 
accrued support payments was induced by a desire 
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to settle the accounting action, there was a legiti- 
mate judgment in the former case of $8,430 which 
the defendant was not only entitled to pay but was 
obligated to pay. However, as to the excess pay- 
ment of $8,470, the only logical conclusion is that it 
was intended as additional consideration for a settle- 
ment of the accounting action, and, to that extent, 
was Subject to the lien of plaintiff’s attorney. One- 
third of that sum amounts to $2,823, which was a fee 
rightfully belonging to the plaintiff. 

The defendant, by making payment directly to 
Mary, did so in violation of the plaintiff’s rights 
under his lien. The plaintiff is entitled to a judg- 
ment against the defendani in the amount of $2,823. 
The judgment of the District Court is affirmed as 
modified. 

AFFIRMED AS MODIFIED. 


F'ARMLAND E\NTERPRISES, INC., APPELLEE, V. GERALD 
SCHUEMAN AND DONNA RAE SCHUEMAN, APPELLANTS. 
322 N.W.2d 665 


Filed July 30, 1982. No. 44337. 


1. Usury: Statutes: Actions: Penalties. All pending actions and 
proceedings to recover a penalty which have not been prosecuted to 
a final judgment are defeated by the repeal of the statute. There- 
fore, the repeal of a statute which imposes a penalty will prevent 
any prosecution, trial, or judgment for penalties accruing while 
such statute was in force, unless the contrary is provided in the re- 
pealing statute or some other existing statute. 

2. Usury: Actions. The benefits afforded a borrower under the 
usury laws of the State of Nebraska do not constitute an inde- 
pendent cause of action but only a defense to a cause of action. 

3. Usury: Statutes: Actions: Penalties. A mere penalty never 
vests, but remains executory; the repeal of a statute before a 
penalty is enforced is not a deprivation of vested rights. The un- 
qualified repeal of a statute imposing a penalty operates the same 
way as the repeal of a strictly criminal statute. It abrogates all 
rights of action which have not been reduced to judgments. 
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4. Usury: Loans: Forbearance. The distinction between a loan and 
a forbearance is that a loan is a contemporaneous transaction evi- 
dencing the creation of a debt to be repaid, while a forbearance is a 
subsequent agreement entered into between a debtor and creditor 
to secure the repayment of a debt previously created and matured. 


Appeal from the District Court for Douglas County: 
D. Nick CaPoRALeE, Judge. Affirmed. 


N. Michael D’Angelo of Hogzett & D’Angelo, and 
Thomas C. Emery, for appellants. 


John E. North, Jr., of Fromkin, Herzog, Jabenis & 
North, and James P. Linn of Linn, Helms, Kirk & 
Burkett, for appellee. 


.Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WHITE, and Hastincs, JJ., and BRODKEY, J., Retired. 


KRivosuHa, C.J. 

This appeal involves the question of whether the 
appellee, Farmland Enterprises, Inc. (Farmland), 
contracted for, received, or reserved a rate of inter- 
est on a contract entered into by and between Farm- 
land and the appellants, Gerald Schueman and Don- 
na Rae Schueman (Schueman), in excess of the rate 
provided by Neb. Rev. Stat. § 45-101.03 (Reissue 
1978), thereby limiting Farmland’s recovery on its 
contract with Schueman to the principal only. See 
Neb. Rev. Stat. § 45-105 (Reissue 1978). The trial 
court held that Farmland did not contract for, re- 
ceive, or reserve usurious interest, and found in 
favor of Farmland. Our examination of the record 
reveals that the trial court was correct in its ulti- 
mate conclusion. We therefore affirm. 

On February 15, 1971, Farmland and Schueman 
entered into an agreement whereby Farmland sold 
and Schueman purchased what is described as 
transportation interests. The total purchase price 
was in the amount of $653,333, of which $195,000 was 
paid on June 1, 1971, and the balance was to be paid 
in four unequal yearly installments of principal and 
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accumulated interest. The contract provided that 
the balance in the amount of $458,333 was to bear in- 
terest from January 1, 1971, at the rate of 6 percent 
per annum or “the prime rate in effect at North- 
western National Bank at Omaha, Nebraska [Bank], 
whichever is greater.’’ 

Schueman defaulted on one of the installment pay- 
ments and suit was commenced by Farmland against 
Schueman on December 21, 1979. Schueman raised 
as a defense that Farmland had contracted for 
usurious interest, in violation of § 45-101.03, and 
therefore Schueman was entitled to the benefits of 
§ 45-105. 

During all of the times relevant to this action, 
§ 45-105 provided: ‘‘If a greater rate of interest than 
is allowed in section 45-101.03 shall be contracted for 
or received or reserved, the contract shall not on 
that account be void, but if in any action on such 
contract, proof be made that illegal interest has 
been directly or indirectly contracted for, or taken, 
or reserved, the plaintiff shall recover only the prin- 
cipal, without interest, and the defendant shall re- 
cover costs; and if interest shall have been paid 
thereon, judgment shall be for the principal, deduct- 
ing interest paid ....’’ 

On August 24, 1975, Neb. Rev. Stat. § 45-101.04 be- 
came effective and provided in part as follows: 
‘“‘The limitation on the rate of interest provided in 
section 45-101.03 shall not apply to: ... (4) Loans 
made when the principal amount of the indebtedness 
is one hundred thousand dollars or more.”’ 

The trial court found that the transaction between 
Farmland and Schueman was not subject to the 
penalty provisions of § 45-105 because the record es- 
tablished that Farmland did not ‘‘intend’’ to contract 
for usurious interest. In reaching its conclusion, the 
trial court relied upon our decision in Loucks v. 
Smith, 154 Neb. 597, 599, 48 N.W.2d 722, 724 (1951), 
wherein we said: ‘‘ ‘* ** in order to constitute 
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usury, there must be (1) a loan, express or implied; 
(2) an understanding. between the parties that the 
money lent shall or may be returned; (3) that for 
such loan a greater rate of interest than is allowed 
by law shall be paid or agreed to be paid, as the case 
may be; and (4) a corrupt intent to take more than 
the legal rate for the use of the money loaned.’ ’”’ 

Schueman argues that the trial court erred in this 
finding because intent may be presumed merely by 
reason of the fact that a contract which was entered 
into by the parties might permit the collection of a 
usurious rate of interest. The contract in question 
provided that Schueman would pay to Farmland a 
rate of interest of 6 percent per annum or the 
“‘prime rate in effect at Northwestern National Bank 
at Omaha, Nebraska, whichever is greater.’’ On 
the day on which the contract was entered into, to 
wit, February 15, 1971, neither the 6 percent rate 
called for in the contract nor the prime rate at the 
Bank was usurious. A contract is not usurious on its 
face merely by reason of the fact that circumstances 
may arise in the future which could result in the con- 
tract thereby becoming usurious. Schueman argues 
that because the contract provided that the interest 
rate was to be determined by a bank over which the 
parties had no control, the interest rate might be- 
come usurious and therefore the contract provided 
for usurious interest on its face. Schueman, how- 
ever, cites no authority for that position, nor are we 
able to find any. Obviously, the Legislature could 
continue to amend the interest statute during the en- 
tire period of the contract so that the statutory maxi- 
mum would always be in excess of the prime rate at 
the Bank. The simple fact of the matter is that the 
contract, on its face, was not usurious, nor did it 
‘“‘contract’’ for a greater rate of interest than that al- 
lowed by law. 

That, however, does not resolve the issue, because 
§ 45-101.04 not only makes it illegal to ‘‘contract’’ for 
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usurious interest but also makes it illegal to ‘“‘re- 
ceive’’ usurious interest. There is some evidence in 
the record to support a claim that during some por- 
tions of the contract Farmland received interest in 
excess of that authorized by law, although this also 
depends upon how the interest is computed during 
the term of the contract. Therefore, unless the 
transaction is otherwise exempted from the provi- 
sions of § 45-105, Schueman’s claim for relief under 
§ 45-105 must be examined. We need not make that 
examination because we believe that the enactment 
of § 45-101.04 prior to the time that suit was brought 
by either party precludes Schueman from raising 
the defense of usury in this action. 

As we have previously noted, as of August 24, 1975, 
the Legislature of the State of Nebraska exempted 
transactions of this type from the provisions of 
§ 45-101.03. Schueman argues that because the con- 
tract was entered into prior to the effective date of 
the statute, the enactment of the statute cannot be 
taken advantage of by Farmland. We have held to 
the contrary. In Davis v. General Motors Accept- 
ance Corp., 176 Neb. 865, 127 N.W.2d 907 (1964), we 
made a detailed and complete analysis of the effect 
of a statute similar to § 45-101.04. In holding that the 
Legislature could exempt transactions in existence 
prior to the effective date of the act, we said at 
873-74, 127 N.W.2d at 913: ‘‘A forfeiture such as is 
prescribed in the Installment Loan Act is generally 
considered to be penal in nature. Because usury 
statutes are generally held to be penal in nature, 
they are subject to amendment or repeal by retro- 
active legislation. The rule is stated in 16 C.J.S., 
Constitutional Law, § 254, p. 1246, as follows: ‘There 
is no vested right in the usury laws, which, there- 
_fore, may be repealed or changed so as to affect 
causes of action and defenses even in pending suits.’ 


““*".. All pending actions and proceedings to re- 
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cover a penalty which have not been prosecuted to a 
final judgment are defeated by the repeal. There- 
fore, the repeal of a statute which imposes a penalty 
will prevent any prosecution, trial, or judgment for 
penalties accruing while such statute was in force, 
unless the contrary is provided in the repealing stat- 
ute or some other existing statute.’ ”’ 

In Davis we specifically quoted from Fwell v. 
Daggs, 108 U.S. 148, 2S. Ct. 408, 27 L. Ed. 682 (1883), 
saying at 875-76, 127 N.W.2d at 914: ‘‘ ‘Independent 
of the nature of the forfeiture as a penalty, which is 
taken away by a repeal of the act, the more general 
and deeper principle on which they are to be sup- 
ported is, that the right of a defendant to avoid his 
contract is given to him by statute, for purposes of 
its own, and not because it affects the merits of his 
obligation; and that whatever the statute gives, un- 
der such circumstances, as long as it remains in 
fieri, and not realized by having passed into a com- 
pleted transaction, may, by a subsequent statute, be 
taken away. It is a privilege that belongs to the 
remedy, and forms no element in the rights that in- 
here in the contract. The benefit which he has re- 
ceived as the consideration of the contract, which, 
contrary to law, he actually made, is just ground for 
imposing upon him, by subsequent legislation, the 
liability which he intended to incur... .’ ”’ 

We concluded in Davis, supra at 876, 127 N.W.2d at 
914, by saying: ‘‘The foregoing authorities estab- 
lish that there is no vested right in a usury stat- 
ute.”’ 

Section 45-101.04 did not save any transactions 
from the effect of its provisions, and Neb. Rev. Stat. 
§ 49-301 (Reissue 1978) makes it clear that the in- 
stant transaction was not saved. Section 49-301 pro- 
vides: ‘‘Whenever a statute shall be repealed, such 
repeal shall in no manner affect pending actions 
founded thereon, nor causes of action not in suit that 
accrued prior to any such repeal, except as may be 
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provided in such repealing statute.’’ When enacting 
§ 45-101.04, the Legislature specifically repealed 
§ 45-105 and reenacted it in the new law, 1975 Neb. 
Laws, L.B. 349. 

The right to claim usury possessed by Schueman 
prior to the enactment of § 45-101.04 was neither a 
‘pending action’’ nor a ‘‘cause of action not in suit.’’ 

We have made it clear by our previous holdings 
that the benefits afforded a borrower under the 
usury laws of the State of Nebraska do not constitute 
an independent cause of action but only a defense to 
a cause of action. In Seldin v. Northland Mortgage 
Co., 189 Neb. 175, 177, 202 N.W.2d 174, 177 (1972), we 
said: ‘It is well established in this State that usury 
is a defense rather than a cause of action, and that 
after usurious interest has been paid an action will 
not lie to recover it.’’ 

In Davis, supra at 874, 127 N.W.2d at 913, we fur- 
ther noted: ‘‘ ‘Upon the theory that the privilege of 
pleading usury as a defense pertains only to the 
remedy and is not an element in the rights inhering 
in the contract, many courts have held that the legis- 
lature by the amendment or repeal of the usury stat- 
utes abridge or take away the right to assert usury 
as a defense as to contracts previously entered into. 
It is generally considered that parties to usurious 
contracts hold any right they may have to penalties 
given by law, subject to a modification or repeal by 
the legislature, and that the repeal of a statutory 
prohibition against usury releases any penalties im- 
posed, and thus validates the contract.’ 

‘““... ‘A mere penalty never vests, but remains ex- 
ecutory; the repeal of a statute before a penalty is 
enforced is not a deprivation of vested rights. The 
unqualified repeal of a statute imposing a penalty 
operates the same way as the repeal of a strictly 
criminal statute. It abrogates all rights of action 
which have not been reduced to judgments... .’ ”’ 

We believe that the enactment of § 45-101.04 some 
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4 years prior to the bringing of a suit in this case ex- 
empted this transaction from the provisions of 
§ 45-105 and the limitations imposed by § 45-101.03. 
To the same effect see Orden v. Crawshaw Mtg. & 
Inv. Co., Inc., 109 Cal. App. 3d 141, 167 Cal. Rptr. 62 
(1980); United Realty Trust v. Property Dev., etc., 
269 N.W.2d 737 (Minn. 1978); American Sav. Life 
Ins. Co. v. Financial Aff. Man. Co., Inc., 20 Ariz. 
App. 479, 513 P.2d 1362 (1973); Deposit Guar. Bk. & 
Tr. Co. v. Williams, 193 Miss. 432, 9 So. 2d 638 (1942). 

Schueman argues, nevertheless, that even if 
§ 45-101.04 is applicable generally, it does not apply 
in this case because the transaction is not a loan cov- 
ered by § 45-101.04 but, rather, a forbearance. We 
believe, as the trial court found, that the assertion is 
without merit. A forbearance of money occurs 
when a debt is already due and owing and the credi- 
tor agrees to forbear collection of it. This was 
clearly pointed out in the case of Carper v. Kanawha 
Bk. & Trust Co., 157 W. Va. 477, 493, 207 S.E.2d 897, 
909 (1974), wherein the court said: ‘‘[T]he distinc- 
tion between a loan and a forbearance [is] that a 
loan is a contemporaneous transaction evidencing 
the creation of a debt to be repaid, while a forbear- 
ance is a subsequent agreement entered into be- 
tween a debtor and creditor to secure the repayment 
of a debt previously created and matured.” See, 
also, Forbearance, Black’s Law Dictionary 773 (4th 
ed. 1957). Here the debt was not yet due and there- 
fore could not be a forbearance. 

Such a holding would be consistent with our view 
expressed in Lloyd v. Gutgsell, 175 Neb. 775, 124 
N.W.2d 198 (1963), where we held that if a car dealer 
in selling a car actually agrees with the buyer that 
he will finance the balance of the cash purchase 
price agreed upon, even though he has not loaned 
any money in the first instance, the transaction is a 
loan to finance the balance of the cash purchase 
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price. We believe that the analogy is applicable in 
this case. 
The judgment of the trial court is affirmed. 
AFFIRMED, 
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1. Miranda Rights: Self-Incrimination. The prosecution may not use 
statements, whether exculpatory or inculpatory, stemming from 
custodial interrogation of the defendant unless it demonstrates the 
use of procedural safeguards effective to secure the privilege 
against self-incrimination. 

2. Miranda Rights. By custodial interrogation, we mean questioning 
initiated by law enforcement officers after a person has been taken 
into custody or otherwise deprived of his freedom of action in any 
significant way. 

The Miranda safeguards come into play whenever a person 
in custody is subjected to either express questioning or its func- 
tional equivalent. 

4. Trial: Evidence. The admission of testimony wrongfully received 
in a case tried to a jury is prejudicial error where it may have in- 
fluenced the verdict. 
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WHITE, J. 
This is an appeal from a judgment of conviction 
upon a jury verdict finding the defendant, Herman 
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Thunder Hawk, guilty of theft of movable property. 
The defendant assigns as error the admission of cer- 
tain statements he made to a Nebraska state trooper 
while in custody. 

On April 21, 1981, at approximately 6:14 a.m., Offi- 
cer Donald Keiper of the Nebraska State Patrol was 
summoned to the scene of an accident 8.2 miles 
south of Chadron, Nebraska, on Highway 385. When 
he arrived, a number of people were present, in- 
cluding the defendant, his brother, the driver of the 
other vehicle involved in the accident, the Chadron 
rescue unit, and several other volunteers. Officer 
Keiper testified that upon his arrival the defendant 
was seated in the driver’s seat of a van which was 
involved in the accident. Officer Keiper asked the 
defendant if he was the driver of the van and the de- 
fendant failed to reply. Keiper also testified: 
“There was a strong odor of alcohol about his per- 
son. He appeared to me to be intoxicated. He was 
having trouble holding his head up and was not co- 
herent, almost as if he was trying — about to pass 
out.”’ 

Officer Keiper also testified that a witness to the 
accident told him the defendant’s brother, Joseph 
Thunder Hawk, was attempting to pull the defendant 
from behind the wheel of the van when the witness 
arrived on the scene. With this information Officer 
Keiper went over to Mr. Thunder Hawk, who was on 
a stretcher, and advised him that he was under ar- 
rest for driving a motor vehicle while under the in- 
fluence of alcohol. 

The defendant was taken by the Chadron rescue 
unit to the Chadron hospital. While the defendant 
was en route to the hospital, Officer Keiper radioed 
the Chadron Police Department to send someone to 
the hospital to secure a blood or urine specimen 
from the defendant. After filling out his accident re- 
port and completing his investigation at the accident 
scene, Officer Keiper went to the Chadron hospital. 
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When he arrived at the hospital, Officer Souchek of 
the Chadron Police Department was just in the proc- 
ess of getting a urine specimen from the defendant. 
After the specimen was taken, Officer Keiper ques- 
tioned the defendant in the reception room at the 
hospital. 

Prior to questioning the defendant, the officer did 
not read to the defendant the Miranda warnings. 
Officer Keiper testified that he asked the defendant 
his name, birth date, and to produce his driver’s li- 
cense. In response the defendant gave his name, 
birth date, address, and stated that he did not have a 
driver’s license. Keiper then asked the defendant 
what happened at the scene of the accident. The de- 
fendant responded that the ‘“‘damn truck ran us off 
the road.’’ Officer Keiper then told the defendant 
that he was headed south and had crossed the cen- 
terline and struck a truck. The defendant told the 
officer that he was headed for Porcupine, South Da- 
kota. 

The officer also testified that at the time of ques- 
tioning the defendant he had the registration to the 
van which was registered to a Ronald Sylvester. Of- 
ficer Keiper asked the defendant who owned the 
van, and the defendant said he did not know. The 
officer also asked if the defendant was driving, and 
he replied that he was the driver. When asked what 
the purpose of this line of questioning was, the offi- 
cer replied that his motive in questioning defendant 
was solely to complete his accident report. How- 
ever, he further testified in response to the question: 
“‘At any time during the questioning at the hospital 
were you attempting to obtain information to use in 
a drunk drive case? A. No, I was not, other than 
ascertain the fact that it was to support the fact that 
he was driving. I had information from other 
sources that he was driving. But he was alert, was 
talking to me, and I needed to know, or I wanted to 
know from him if he was driving, if he was.”’ 
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After the defendant was asked if he knew who 
owned the van and he replied that he did not, Officer 
Keiper transported the defendant to the Dawes 
County jail. Upon arrival at the jail, the defendant 
was read his rights for the first time. The defendant 
did not waive his Miranda rights and he refused to 
talk to the officer further. 

Subsequently the defendant was tried for theft of 
movable property, a violation of Neb. Rev. Stat. 
§ 28-511(1) (Reissue 1979), a Class III felony. At 
trial, all statements the defendant made at the hos- 
pital were introduced into evidence over the defend- 
ant’s objections. The jury returned a verdict of 
guilty for the offense charged. The defendant was 
sentenced to imprisonment for a period of from 2 to 
4 years in the Nebraska Penal and Correctional 
Complex. This appeal ensued. We reverse. 

The defendant argues that the prosecution may 
not use any statements, whether exculpatory or in- 
culpatory, stemming from custodial interrogation of 
the defendant unless the State demonstrates the use 
of procedural safeguards effective to secure the 
privilege against compelled self-incrimination. More 
specifically, prior to any questioning, a person in 
custody must be given Miranda warnings. See 
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966). The State, on the other hand, 
argues that Miranda warnings and the requirements 
of the Miranda case do not apply to traffic offenses 
such as driving while intoxicated. Further, the 
State argues that the admission of the statements 
made by the defendant was at most harmless error. 

In Wiseman v. Sullivan, 190 Neb. 724, 211 N.W.2d 
906 (1973), we held: ‘‘The right to a Miranda type 
warning applies only to in-custody interrogation and 
has no application to a proper request to a motor ve- 
hicle driver to give a specimen under the implied 
consent statute.’’ (Syllabus of the court.) 

The court in Wiseman stated at 730, 211 N.W.2d at 
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911: ‘‘What is said in this opinion should not be 
taken to suggest that the police may in any way in- 
terfere with a suspect’s right to counsel in connec- 
tion with any charge of crime which may be related 
to the driving while intoxicated investigation as, for 
example, to drunk driving itself or motor vehicle 
homicide. As to these, of course, the ordinary rules 
pertaining to right to counsel apply. We simply say 
such right does not apply to the taking of samples 
under the implied consent statute.”’ 

We feel this case turns on whether or not the de- 
fendant was, in fact, in custody. The U.S. Supreme 
Court in Miranda v. Arizona, supra at 444, held: 
[T]he prosecution may not use statements, wheth- 
er exculpatory or inculpatory, stemming from cus- 
todial interrogation of the defendant unless it dem- 
onstrates the use of procedural safeguards effective 
to secure the privilege against self-incrimination. 
By custodial interrogation, we mean questioning ini- 
tiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of 
his freedom of action in any significant way.’ This 
court defined custodial interrogation in In re Inter- 
est of Durand, 206 Neb. 415, 293 N.W.2d 383 (1980). 
In that case, this court relied on Rhode Island v. In- 
nis, 446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 
(1980), and stated at 420, 293 N.W.2d at 386: ‘‘ ‘[T]he 
Miranda safeguards come into play whenever a per- 
son in custody is subjected to either express ques- 
tioning or its functional equivalent....’’’ In this 
case, there is no doubt that the defendant was in cus- 
tody at the time the statements were elicited. On 
both direct and cross-examination during the sup- 
pression hearing and on direct examination at the 
trial, the officer stated that the defendant was ar- 
rested at the scene of the traffic accident prior to be- 
ing transported to the hospital. At the suppression 
hearing, Officer Keiper was asked on _ cross- 
examination: ‘‘Q. Was Mr. Thunder Hawk placed 
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under arrest at the scene of the accident? A. Yes. 
@. So he was in custody while he was being trans- 
ported to the hospital. A. Yes. Q. He was also in 
custody at the hospital? A. Yes, sir. Q. He would 
not have been permitted to leave the hospital? 
A. No. Q. What was Mr. Thunder Hawk placed 
under arrest for? A. Driving while under the influ- 
ence of alcohol.’’ Officer Keiper also testified that 
the reception room at the hospital was approxi- 
mately 12 feet by 12 feet and that he and the defend- 
ant were the only persons present at the time of the 
questioning. 

The officer testified that the statements given by 
the defendant were responses to express questions 
asked by the officer. At the time the incriminating 
statements were made, the investigation had reached 
the accusatory stage and had clearly focused on the 
defendant. The interrogation was aimed at solicit- 
ing incriminating statements from the defendant 
upon whom the investigation focused. At the time 
the officer asked the defendant who owned the ve- 
hicle, he already knew the answer, since he (the offi- 
cer) had the vehicle registration. The Miranda 
safeguards were not intended to create a constitu- 
tional straitjacket. Volunteered and general on-the- 
scene questioning is not prohibited by its holding. 

The officer should have given the Miranda warn- 
ings prior to any questions he asked at the hospital. 
His failure to do so was a violation of the defendant’s 
rights against self-incrimination. We are not at this 
time stating whether or not the Miranda require- 
ments apply to traffic offenses. What we are saying 
is that where a defendant is arrested and taken into 
custody, Miranda warnings must be given before he 
is interrogated. 

The State argues that even if the Miranda warn- 
ings should have been given to the defendant prior to 
questioning him at the hospital, the admission of his 
statements at his trial was harmless error. We do 
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not agree. In State v. Lee, 196 Neb. 344, 347, 243 
N.W.2d 53, 54 (1976), this court said: ‘ ‘The admis- 
sion of testimony wrongfully received in a case tried 
to a jury is prejudicial error where it may have in- 
fluenced the verdict.’ ” 

The crime that the defendant was charged with re- 
quires the State to prove that he took the van or ex- 
ercised control over it, and that he had the intent to 
deprive the owner thereof. The statements wrong- 
fully admitted into evidence make up a large portion 
of the State’s case against the defendant. Absent 
this evidence, the State must still prove that the de- 
fendant took the van or exercised control over it, 
and had the requisite intent to deprive the owner 
thereof. Viewing the other evidence in the record, 
reasonable minds could draw different conclusions. 
We cannot say beyond a reasonable doubt that the 
admission of this testimony did not influence the 
verdict and therefore we cannot hold the admission 
of these statements as harmless error. 

The judgment of the District Court is reversed and 
the cause is remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. CLAUDE D. 
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1. Lesser-Included Offenses. To be a lesser-included offense, the ele- 
ments of the lesser offense must be such that it is impossible to 
commit the greater without at the same time having committed the 
lesser. 

2. ____.. To determine whether one statutory offense is a lesser- 
included offense of the greater, we look to the elements of the 
crime and not to the facts of the case. 

3. Assault: Lesser-Included Offenses. First degree assault is not a 
lesser-included offense of attempted murder in the second degree. 
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KRIVvosHA, C.J. 

The appellant, Claude D. Lovelace (Lovelace), ap- 
peals from a jury verdict finding him guilty of first 
degree assault. Lovelace maintains, on appeal, that 
the trial court erred in instructing the jury that first 
degree assault was a lesser-included offense of at- 
tempted murder in the second degree. We agree 
with Lovelace, and for that reason we reverse the 
conviction. 

Lovelace was tried on an amended information. 
Count I of the amended information charged Love- 
lace with the crime of attempted second degree 
murder in violation of Neb. Rev. Stat. § 28-304(1) 
(Reissue 1979). Count II charged Lovelace with 
using a firearm to commit a felony in violation of 
Neb. Rev. Stat. § 28-1205(1) (Reissue 1979). The 
facts in the instant case are not important for our 
disposition of the legal question presented to us. 
Suffice it to say that the evidence was sufficient to 
establish the fact that Lovelace did indeed shoot and 
wound one Raynold Jurgens during the course of an 
argument. 

At the conclusion of all the evidence, the trial 
court submitted the case to the jury. The trial court 
advised the jury that ‘‘Under the information in 
Count I of this case, depending on the evidence, you 
may find the defendant: a. Guilty of attempted 
second degree murder. b. Guilty of assault in the 
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first degree. c. Not guilty....’’ The court appar- 
ently included the instruction regarding assault in 
the first degree at the request of the State, on the 
theory that the crime of assault in the first degree is 
a lesser-included offense of attempted second degree 
murder and therefore may properly be submitted to 
the jury. There is, of course, the question of wheth- 
er the State may, under any circumstance, request 
an instruction of a lesser-included offense. While 
we recognize that the question is raised in this case, 
because of the manner in which we dispose of the 
case, we do not, at this time, address that issue, but, 
rather, address only the legal question of whether 
assault in the first degree is a lesser-included of- 
fense of attempted murder in the second degree. 
We emphasize that the analysis we make here is 
between assault in the first degree and attempted 
murder in the second degree, and not assault in the 
first degree and murder in the second degree. The 
offense of attempted murder in the second degree is 
defined by Neb. Rev. Stat. §§ 28-201 and 28-304 (Reis- 
sue 1979). Section 28-304(1) defines murder in the 
second degree as occurring when ‘‘A person ... 
causes the death of a person intentionally, but with- 
out premeditation.’’ Attempted murder in the sec- 
ond degree occurs, under the provisions of § 28-201(1), 
when ‘‘A person ... (a) Intentionally engages in 
conduct which would constitute the crime if the at- 
tendant circumstances were as he believes them to 
be; or (b) Intentionally engages in conduct which, 
under the circumstances as he believes them to be, 
constitutes a substantial step in the course of con- 
duct intended to culminate in his commission of the 
crime.’’ To therefore be guilty of attempted murder 
in the second degree, the evidence must establish 
beyond a reasonable doubt that the accused, in ef- 
fect, took a substantial step in a course of conduct 
intended to cause the death of another with malice 
and intent. The fact that no injury befalls the vic- 


VOL. 212 JANUARY TERM, 1982 359 
State v. Lovelace 


tim is of no consequence. One may attempt to mur- 
der another by shooting at him. Should he, how- 
ever, miss his victim, striking a nearby tree, he may 
nevertheless be guilty of attempted murder in the 
second degree. Assault in the first degree, on the 
other hand, is committed when one ‘‘intentionally or 
knowingly causes serious bodily injury to another.” 
- (Emphasis supplied.) Neb. Rev. Stat. § 28-308 (Re- 
issue 1979). The crime of assault in the first degree 
requires that a serious bodily injury in fact oc- 
curred. That one attempts to injure another and 
fails to cause a serious bodily injury is not sufficient 
to constitute assault in the first degree, as it is in the 
case of attempted second degree murder. It is 
therefore clear that while the elements of first de- 
gree assault may be present in a case of attempted 
second degree murder, it is likewise clear that one 
may nevertheless be guilty of attempted second de- 
gree murder without having committed first degree 
assault. It is this distinction which precludes as- 
sault in the first degree from being a lesser-included 
offense of attempted murder in the second degree. 
In State v. Colgrove, 197 Neb. 375, 376-77, 248 N.W.2d 
780, 781 (1977), we defined a lesser-included offense 
by saying: ‘‘A lesser included offense is one which 
is necessarily established by proof of the greater of- 
fense. Fuller v. United States, 407 F.2d 1199. To be 
a lesser included offense, the elements of the lesser 
offense must be such that it is impossible to commit 
the greater without at the same time having com- 
mitted the lesser. Certain v. State, 261 Ind. 101, 300 
N.E.2d 345. In sum the lesser included offense is 
one all the elements of which are necessarily in- 
cluded in the greater. See, State v. Jones, 186 Neb. 
303, 183 N.W.2d 235; State v. McClarity, 180 Neb. 246, 
142 N.W.2d 152.’’ See, also, State v. White, 209 Neb. 
218, 306 N.W.2d 906 (1981). As we have observed, 
the test which is imposed before an offense may be 
defined as a lesser-included offense cannot be met in 
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the situation involving attempted second degree 
murder and assault in the first degree. The fact 
that under a given set of circumstances such may be 
the case is not sufficient to constitute assault in the 
first degree as a lesser-included offense of at- 
tempted murder in the second degree as a matter of 
law. To determine whether one statutory offense is 
a lesser-included offense of the greater, we look to 
the elements of the crime and not to the facts of the 
case. In State v. Smith, 55 Wis. 2d 304, 310, 198 
N.W.2d 630, 633 (1972), the Wisconsin Supreme Court 
observed that when determining whether one crime 
is a lesser-included offense of another, the court 
should be concerned only with the elements of the 
crime and not with the particular facts established 
in the case at hand, saying: ‘‘[T]he test for a 
lesser included offense is not the peculiar nature of a 
single defendant’s crime, rather it is whether the 
lesser offense is statutorily within the greater.”’ 

In view of what we have previously said about the 
elements of the lesser-included offense being such 
that the greater offense cannot be committed with- 
out at the same time committing the lesser, we be- 
lieve the Wisconsin court’s observation, noted 
above, is valid. See State v. Colgrove, supra. The 
trial court was in error in giving such an instruction. 
For that reason, the case must be reversed. 

In doing so, we do not imply that we excuse the act 
of the defendant in this case. Our function, how- 
ever, is to apply the law, even though it may pro- 
duce a result contrary to our own best wishes. That 
is what a legal system based upon due process is 
really all about. In reversing this case, we note, 
however, that having found that assault in the first 
degree is not a lesser-included offense of attempted 
murder in the second degree, the rule set out in 
State v. Aby, 205 Neb. 267, 287 N.W.2d 68 (1980), to 
the effect that a conviction or acquittal of the princi- 
pal offense bars any prosecution or punishment for a 
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lesser-included offense does not apply. As we noted 
in State v. Dinverno, 205 Neb. 775, 778, 290 N.W.2d 
203, 205 (1980): ‘‘Even where one and the same act 
constitutes two separate and distinct crimes, neither 
an acquittal nor a conviction of one bars a prosecu- 
tion for the other as placing the defendant in double 
jeopardy.’’ See, also, State v. Carter, 205 Neb. 407, 
288 N.W.2d 35 (1980). 

The judgment and conviction are reversed and 
dismissed. 

REVERSED AND DISMISSED. 

BOsLAuGH, J., dissenting. 

As the Attorney General’s brief in this case stated, 
it is difficult to conceive how one could commit mur- 
der in the second degree or attempt to commit mur- 
der in the second degree by shooting the victim in 
the stomach and not attempt to cause serious bodily 
harm. ‘‘Cessation of life may be fairly character- 
ized as the most serious of bodily injuries.’’ (Brief 
for Appellee at 8.) 

Unfortunately, the majority opinion abandons the 
rule which has been followed in this state for many 
years and adopts a rule from another state which 
vacates the conviction and forces the State to retry 
the defendant for a crime of which he is guilty and 
has already been convicted. 

The majority opinion relies on the following quota- 
tion from State v. Colgrove, 197 Neb. 375, 376-77, 248 
N.W.2d 780, 781 (1977): ‘‘A lesser included offense is 
one which is necessarily established by proof of the 
greater offense. Fuller v. United States, 407 F.2d 
1199. To be a lesser included offense, the elements 
of the lesser offense must be such that it is impos- 
sible to commit the greater without at the same time 
having committed the lesser. Certain v. State, 261 
Ind. 101, 300 N.E.2d 345. In sum the lesser included 
offense is one all the elements of which are neces- 
sarily included in the greater. See, State v. Jones, 
186 Neb. 303, 183 N.W.2d 235; State v. McClarity, 180 
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Neb. 246, 142 N.W.2d 152.’’ (Emphasis supplied.) 
The statement of the rule is correct. The difficulty 
is that the rule is misunderstood and is incorrectly 
applied in this case. 

The correct interpretation of the rule is demon- 
strated by the following quotation from Alyea v. 
State, 62 Neb. 143, 86 N.W. 1066 (1901), in which the 
defendant was charged with assault with intent to in- 
flict great bodily injury. We said: ‘‘It is next urged 
that the crime of assault and battery, of which the 
defendant was convicted, is not embraced or in- 
cluded in the offense charged in the information. 
This, we think, is true. The information alleges an 
assault, but not a battery. If the latter had been 
averred in the information, the charge would have 
been sufficiently broad to have sustained a convic- 
tion for an assault and battery. Mulloy v. State, 58 
Nebr., 204. But as the information contains no aver- 
ment of a battery, the conviction can not stand. 
Turner v. Muskegon, 50 N.W. Rep. (Mich.), 310.” 
Id. at 144, 86 N.W. at 1067. 

The Alyea case demonstrates that it is the allega- 
tions in the information and the proof offered in sup- 
port of the information which determines whether 
the lesser offense is included in the greater. It is the 
particular offense committed by the defendant that 
is controlling. 

In State v. McClarity, 180 Neb. 246, 142 N.W.2d 152 
(1966), one of the cases relied on in State v. Col- 
grove, supra, we held that assault with intent to 
commit robbery was a lesser-included offense within 
a charge of robbery because the proof showed that 
the offense had been committed by force and vio- 
lence. We said: ‘‘When some of the elements of the 
crime charged in the information, without the addi- 
tion of any element irrelevant to the original crime 
charged, may constitute another crime or crimes, 
such other crime or crimes are included within the 
crime charged. This court has held that the offense 
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of larceny from the person is included within a 
charge of robbery, Bunge v. State, 87 Neb. 557, 127 
N.W. 899, Brown v. State, 33 Neb. 354, 50 N.W. 154, 
on rehearing, 34 Neb. 448, 51 N.W. 1028; that assault 
and battery is included within a charge of shooting 
with intent to wound, Moore v. State, 147 Neb. 390, 23 
N.W.2d 552; and that assault and battery is included 
within a charge of assault with intent to commit rape, 
McConnell v. State, 77 Neb. 773, 110 N.W. 666. In 
McConnell v. State, supra, it was stated: ‘ ‘‘* * * we 
are satisfied, that the general rule is, that, where a 
higher and more atrocious crime fully embraces all 
the ingredients of a lesser offense, and when the evi- 
dence requires it, the jury may convict of the lat- 
ter.’’’ The refusal to instruct upon a lesser in- 
cluded offense after request by the defense has been 
held to constitute reversible error. Moore v. State, 
supra. In this case, both the crimes of assault with 
intent to commit robbery and assault and battery in- 
clude only elements contained within the crime of 
robbery; such elements find support in the evi- 
dence; and the trial court acted correctly in submit- 
ting both included offenses upon request.’’ Id. at 
249, 142 N.W.2d at 154. 

In State v. Jacobs, 192 Neb. 246, 219 N.W.2d 768 
(1974), we reversed a conviction for robbery ‘‘forc- 
ibly and by violence’’ because the trial court had 
refused a request to submit assault and battery as a 
lesser-included offense. We specifically rejected the 
argument of the State, which is the substance of the 
majority opinion in this case. We said: ‘Unless 
this court elects to overrule it, this case is controlled 
by the case of State v. McClarity, 180 Neb. 246, 142 
N.W.2d 152. That case specifically held that the 
crimes of assault with intent to commit robbery and 
assault and battery are included within a charge of 
robbery. We also held that when the defendant re- 
quests the trial court to submit a lesser included of- 
fense in the instructions, the trial court must submit 
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all included offenses as to which the evidence is suf- 
ficient to support a verdict. Here the evidence of 
the defendant established the assault and battery, 
and the State’s evidence, if believed by the jury, was 
clearly sufficient to convict for the crime charged as 
well as the lesser included offenses. The refusal to 
instruct upon a lesser included offense, after request 
by the defense, is reversible error. [Emphasis sup- 
plied.] 

“‘The State contends that although typically all 
necessary elements of assault and battery are em- 
braced within an information for robbery, all the 
potential elements are not embraced within the in- 
formation against the defendant. The argument has 
been rejected by this court and by the federal 
courts. See, Joyner v. United States, 320 F.2d 798 
(D.C. Cir.); Crosby v. United States, 339 F.2d 743 
(D.C. Cir.); 4 Wharton, Criminal Law and Proce- 
dure, § 1888, p. 754. The fact that the information 
specifically charged that the robbery was com- 
mitted ‘forcibly and by violence’ destroys the State’s 
argument that robbery may potentially also be com- 
mitted by ‘putting in fear.’’’ Id. at 248, 219 N.W.2d 
at 770. 

Another case which discusses and applies the rule 
correctly is State v. Knaff, 204 Neb. 712, 285 N.W.2d 
115 (1979). There we held the trial court was not re- 
quired to submit larceny from the person in a rob- 
bery case because the proof did not require it. We 
said: ‘During the early morning hours of August 
19, 1978, Stephen Fiero was sleeping in his bedroom 
while still fully clothed. He felt someone touching 
him, but thought it was a friend telling him he was 
there. He then felt someone trying to get into his 
back pocket. He raised up and saw two black 
males, one standing in the doorway and the other at 
the foot of his bed. The one near the bed had what 
looked like a large dowel stick or metal rod about 3 
feet in length in his hand, and the other appeared to 
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be grasping a revolver or pistol in both of his hands, 
pointing at the victim. Immediately realizing they 
were attempting to take his billfold, and believing if 
he resisted he would be shot or clubbed, he lay back 
down and pretended to be asleep. He felt his billfold 
being taken from his pocket by one of the men and, 
upon hearing them leave, got up and called the po- 
lice. Mr. Fiero was unable to recognize either of the 
men, and the identity of the defendant and his pres- 
ence at the scene were established by fingerprints 
and other evidence. The defense offered no evi- 
dence and no one else testified concerning the facts 
of the actual taking. 

‘It is on the basis of the foregoing evidence that 
defendant insists he was entitled to an instruction on 
the lesser-included crime of larceny from the per- 
son. The elements of robbery are the forcible tak- 
ing of property from the person of another by vio- 
lence or putting in fear, section 28-414, R.R.S. 1943, 
whereas larceny from the person requires the taking 
of property from another without putting such per- 
son in fear by threats or the use of force and vio- 
lence, section 28-505, R.R.S. 1943. There is no ques- 
tion, of course, but that larceny from the person is a 
lesser-included offense of robbery, as the former 
crime ‘is one which is fully embraced in the higher 
offense.’ State v. Tamburano, 201 Neb. 703, 271 
N.W.2d 472 (1978). 

“‘The only evidence presented to the jury was that 
the victim was awake, saw a club and what he be- 
lieved to be a gun, and permitted his property to be 
taken because he was afraid of injury to his person. 
It is only in those cases where, under a different but 
reasonable view, the evidence is sufficient to estab- 
lish guilt of the lesser offense and also leave a rea- 
sonable doubt as to some particular element in- 
cluded in the greater, but not the lesser, offense that 
the lesser-included offense instruction must be given. 
Where the evidence is uncontroverted on an essen- 
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tial element of the crime, mere speculation that the 
jury may disbelieve it does not entitle the defendant 
to such an instruction. State v. Tamburano, supra. 
The undisputed facts established in this case did not 
require the submission of a lesser-included offense 
instruction.’’ Jd. at 713-14, 285 N.W.2d at 117. 

In State v. Aby, 205 Neb. 267, 287 N.W.2d 68 (1980), 
the defendant was convicted of both first degree sex- 
ual assault and felony debauching of a minor. We 
reversed the conviction of the second offense 
charged because it was a lesser offense included 
within the greater offense, the sexual assault 
charge. We said: ‘‘A lesser-included offense is one 
which includes some of the elements of the crime 
charged without the addition of any element irrele- 
vant to the crime charged. State v. Comer, 199 Neb. 
762, 261 N.W.2d 374. The evidence of the State which 
proved the first degree sexual assault in this case 
also proved felony debauching of a minor although 
the element of penetration was not an element of the 
debauching offense. Thus, under the evidence in 
this case, debauching of a minor was a lesser- 
included offense of the sexual charge. 

‘‘The State was not required to elect between the 
counts because a crime and a lesser-included of- 
fense may be charged in separate counts of the 
same information. See, Stapleman v. State, 150 
Neb. 460, 34 N.W.2d 907; Longsine v. State, 105 Neb. 
428, 181 N.W. 175. 

‘However, a defendant cannot be convicted of two 
degrees of the same offense or a crime and a lesser- 
included offense based upon the same act or trans- 
action. In re Resler, 115 Neb. 335, 212 N.W. 765. A 
conviction or acquittal of the principal offense bars 
any prosecution or punishment for a lesser-included 
offense. 

“Wor that reason the judgment on count II must be 
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reversed and that count dismissed.’’ Id. at 269-70, 
287 N.W.2d at 70. 
Further citation of recent authority is unneces- 
sary. 
HastTincs, J., joins in this dissent. 


ISABELLE EVANS BROMMER, APPELLEE, V. CITY OF 
HASTINGS, NEBRASKA, APPELLANT. 
322 N.W.2d 787 


Filed August 6, 1982. No. 43846. 


1. Equity: Appeal and Error. It is the duty of this court on appeal of 
an action in equity to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings of the trial 
court. P 

2. Res Judicata. The scope of the res judicata bar encompasses not 
only issues actually litigated in the first suit but also those issues 
which could have been raised in that suit. 

Any right, fact, or matter in issue and directly adjudicated 
upon, or necessarily involved in, the determination of an action be- 
fore a competent court in which a judgment or decree is rendered 
upon the merits is conclusively settled by the judgment therein and 
cannot again be litigated between the parties and privies, whether 
the claim or demand, purpose, or subject matter of the two suits is 
the same or not. 


Appeal from the District Court for Adams County: 
FRED R. Irons, Judge. Reversed and dismissed. 


Michael E. Sullivan, for appellant. 
Arthur E. Langvardt, for appellee. 


Heard before KrivosHa, C.J., McCown, WHITE, 
HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an equity case commenced by Isabelle 
Evans Brommer, plaintiff and appellee, a landowner 
in Adams County, Nebraska, seeking a permanent 
injunction restraining the City of Hastings, Ne- 
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braska (City), a municipal corporation, defendant 
and appellant, from discharging water upon her land 
to the extent that it causes flooding and erosion of 
the same. In addition, Isabelle Brommer is seeking 
money damages for injury to her real estate result- 
ing from this flooding. 

The trial court entered a decree permanently en- 
joining the defendant from allowing drainage water 
to escape from the existing channel crossing the 
plaintiff's property onto the plaintiff’s land to the 
north of said channel; permanently enjoining the de- 
fendant from allowing or causing any further ero- 
sion of the northerly bank of said channel; awarding 
the plaintiff $45,000 as total and permanent damages 
to the plaintiff's land south of said channel; and 
granting title to the defendant to that portion of 
plaintiff's land lying south of said channel, limiting 
defendant’s use thereof to drainage or water control 
purposes. The defendant appeals. 

The defendant asserts, in substance, that the trial 
court erred: (1) In failing to find that the plain- 
tiff's action was barred by the doctrine of res judi- 
cata; (2) In finding that any conduct of the defend- 
ant was the cause of the various injuries sustained 
by the plaintiff due to flooding upon her real estate 
or to erosion of the channel upon her real estate; 
(3) In awarding money damages to the plaintiff as 
total and permanent damages to plaintiff’s land 
south of the channel which crosses plaintiff’s land; 
and (4) In restricting the use defendant can make 
of the property awarded to the defendant. 

It is the duty of this court on appeal of an action in 
equity to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings 
of the trial court. Daugherty v. Ashton Feed and 
Grain Co., Inc., 208 Neb. 159, 303 N.W.2d 64 (1981); 
Probert v. Grint, 148 Neb. 666, 28 N.W.2d 548 (1947). 

Plaintiff owns a parcel of agricultural real estate 
of approximately 25 acres located on the east side of 
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Highway 281 north of Hastings, Nebraska. In ap- 
proximately 1958 the City constructed the present 
Lake Hastings dam. The dam was built across and 
blocked off what has historically been a draw or low 
area west of Highway 281. Prior to the construction 
of the dam, rainwater following heavy rains would 
flow through a depression or dry creek across plain- 
tiff's land. Following the construction of the dam 
the water followed the same general course through 
plaintiff's land, with the owners being able to farm 
all of the land until recent years. 

The principal source of water supply for Lake 
Hastings is the discharge of cooling water into the 
lake by the Hastings Utilities Department and nat- 
ural surface waters, i.e., rainfall runoff. Surface 
waters are derived from an area approximately 8 
miles square, known as the Lake Hastings Water- 
shed. Three and one-half of those square miles are 
the urbanized portion of the City; the remaining 414 
square miles are comprised of farmland. 

The dam is designed so that Lake Hastings is full 
almost all of the time and, therefore, has no reserve 
capacity. The result is that as the Hastings Utilities 
Department discharges water into the lake, or any 
rainfall runoff flows into the lake, equal amounts of 
water flow over the spillway and eventually cross 
the plaintiff's land, thus creating a constant flowing 
stream. 

In 1961, following a flooding of her land, the plain- 
tiff sued the City and recovered a judgment in the 
amount of $1,000. 

In recent years there has been steadily increasing 
residential development around the lake. The de- 
fendant has made no effort to control runoff from 
the developed areas and merely allows it to flow into 
the lake. The runoff from the developed land comes 
into the lake at a much faster rate, with the result 
that there is a greater problem each year as steadily 
increasing volumes of water come across the plain- 
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tiff’s land, especially during rainfalls. In addition, 
the constant flow in the channel has caused drastic 
erosion, with the result that the channel now flows 
larger and deeper each year. 

Water flows in a southeasterly direction across 
plaintiff's land, then exits south under an east-west 
road, then sharply left under railroad tracks, then 
sharply north back under the east-west road. The 
resulting horseshoe-shaped turn in the channel im- 
pedes the flow of water and, in times of rainfall, it 
banks it up on the plaintiff’s land. This has made 
farming of the land north of the channel difficult at 
best and has made the planting of new crops use- 
less. The now constantly flowing channel has also 
totally cut off access to the land south of the chan- 
nel. These 314 acres have been rendered totally use- 
less to the plaintiff due to this lack of access and be- 
cause they have now developed sinkholes. 

The defendant has argued that this action is con- 
trolled by the doctrine of res judicata because of the 
1961 lawsuit between the parties. The prior court file 
introduced in evidence consists of the pleadings and a 
judgment. In the second amended petition filed in 
the 1961 lawsuit, the plaintiff alleged construction of 
the dam, establishment of the Hastings Utilities De- 
partment well field and its drainage into the water- 
shed, continuous flow of water across the plaintiff's 
land, and permanent damage to the land. The action 
was tried on the second amended petition and the an- 
swer thereto. The earlier petition alleged only crop 
damage, costs of maintenance of the banks, and ac- 
cess costs to the isolated acreage. The petition in the 
instant case repeats all those allegations and adds an- 
other, i.e., that development in the watershed in- 
creases the volume of water received by the plain- 
tiff’s land. No allegation is made that water from 
outside the watershed is introduced into the water- 
shed by the City. The prayer asks for monetary dam- 
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ages for permanent damage to the land, and an in- 
junction. 

Without discussion, we note the rather novel theory 
of the plaintiff that a city is liable to downstream 
proprietors for a presumed loss of soil absorption by 
reason of developments in a watershed. We believe 
this case is controlled by the doctrine of res judicata. 

The scope of the res judicata bar encompasses not 
only issues actually litigated in the first suit but also 
those issues which could have been raised in that 
suit. Industrial Credit Company v. Berg, 388 F.2d 
835 (8th Cir. 1968). 

ees fAny right, fact or matter in issue, and di- 
rectly adjudicated upon, or necessarily involved in, 
the determination of an action before a competent 
court in which a judgment or decree is rendered 
upon the merits is conclusively settled by the judg- 
ment therein and cannot again be litigated between 
the parties and privies whether the claim or de- 
mand, purpose, or subject-matter of the two suits is 


the same or not.’”’’’’ Vantage Enterprises, Inc. v. 
Caldwell, 196 Neb. 671, 674, 244 N.W.2d 678, 680 
(1976). 


The causes of action in both the 1961 lawsuit and 
this one are the same. The plaintiff had the oppor- 
tunity to sue for an injunction in the first action but 
decided against it. This was evidenced by the 
change in the prayers in the amended petitions filed 
in the 1961 lawsuit. The plaintiff successfully main- 
tained a cause against the City for permanent dam- 
age in 1961. The controversy has been litigated and 
permanent damage has been recovered once. The 
doctrine of res judicata prevents recovery a second 
time. 

The judgment of the District Court is reversed and 
the cause dismissed. 

REVERSED AND DISMISSED. 

CLINTON, J., participating on briefs. 


372 NEBRASKA REPORTS VOL, 212 


O'Neil v. Behrendt 


SANDRA SUSAN O’NEIL, APPELLANT, V. JEFFREY 
BEHRENDT, APPELLEE. 
322 N.W.2d 790 


Filed August 6, 1982. No. 44247. 


1. Damages: Verdicts. Where the amount of damages allowed by a 
jury is clearly inadequate under the evidence in the case, it is error 
for the trial court to refuse to set aside such verdict. 

2. Jury Instructions. If instructions given the jury, considered and 
construed together, are not sufficiently specific in some respects 
and counsel offers a requested instruction that is a proper state- 
ment of the law and which will supply the omission, it is reversible 
error for the trial court to refuse to give such instruction. 

3. Damages: Appeal and Error: New Trial. Where error in a trial 
exists only as to the issue of damages and the judgment is in other 
respects free from error, and it is clear that no injustice will result 
from doing so, this court may, when remanding a cause for a new 
trial, limit the new trial to such issue. 


Appeal from the District Court for Douglas County: 
D. Nick CaPporRaLE, Judge. Reversed and remanded 
for a new trial. 


Kennedy, Holland, DeLacy & Svoboda, for appel- 
lant. 


Norman H. Wright of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson & Boyer, P.C., for appellee. 


Heard before KrRivosna, C.J., BoSLAauGH, McCown, 
CLINTON, WHITE, and HastTineas, JJ. 


HASTINGS, J. 

The plaintiff, Sandra Susan O’Neil, who was a pas- 
senger in a motor vehicle which was involved in an 
accident, has appealed from a jury verdict and judg- 
ment entered in her favor in the amount of $1,000, 
and from the subsequent order of the District Court 
which overruled her motion for a new trial. She as- 
.Signs as error the inadequacy of the verdict and the 
failure of the trial court to instruct the jury on non- 
imputation of negligence to the plaintiff. 

Mrs. O’Neil is a 34-year-old housewife and the 
mother of two children, ages 11 and 7 years. She is 
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also a registered nurse, but with the exception of 2 
years of part-time employment beginning in 1970, 
she has not practiced her profession since the birth 
of her first child in 1969. 

On December 6, 1976, the plaintiff was a guest pas- 
senger in a motor vehicle being driven by a friend, 
Mrs. Constance Vawter. They were on their way to 
their church for a meeting of the Brownie troop of 
' which the plaintiff was the leader. They drove west 
on Elm Street in the city of Omaha to 60th Street, 
which is a median-divided street, then turned north 
on 60th to Bancroft where a break in the median per- 
mitted them to turn back south on 60th by the use of 
a ‘“‘U-turn.’’ However, Mrs. Vawter was not able to 
complete the turn because her right front wheel 
struck the west curbing of 60th Street, causing her to 
stop headed in a southwesterly direction. Shortly 
thereafter, and before they were able to move, the 
motor vehicle in which the two women were riding 
was struck from the rear by one being operated in a 
southerly direction on 60th Street by the defendant, 
Jeffrey Behrendt. 

Soon after the accident the plaintiff testified that 
she did not feel very good and started having double 
vision. She was then taken to Bergan-Mercy Hos- 
pital where she was seen in the emergency room by 
a physician, X-rayed, given some medication, and 
sent home to contact her own physician. She stated 
that she stayed in bed for a couple of days, and after 
getting up to attempt to carry on her normal activi- 
ties, she began having some discomfort. After sev- 
eral weeks, she said, she realized she was not get- 
ting any better, she was having a lot of stiffness and 
pain, and so she made arrangements for.an exami- 
nation by Dr. Gerald Ries. According to the medi- 
cal records this would have been on February 9, 
1977. Dr. Ries took a series of X-rays, did an exami- 
nation in the office, and prescribed medications for 
pain and relaxation. Mrs. O’Neil further testified 
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that she saw Dr. Ries on a regular basis and took 
physical therapy under his direction for a period of 2 
weeks. She continued to have pain in her neck and 
down into her shoulders, arms, and hands, and final- 
ly, in June of 1977, at the urging of Dr. Ries, she was 
admitted into Bergan-Mercy Hospital for a little 
over a week for additional therapy and traction. 

On July 4, 1977, Mrs. O’Neil was in another auto- 
mobile accident in which the car in which she was 
riding was struck in the rear by another automobile. 
It happened that the plaintiff had an appointment to 
see Dr. Ries on July 5, so she told him about the lat- 
est episode. However, she contends that the July 4 
impact ‘‘really wasn’t too bad,’’ and that she did not 
have any more problems than those she was already 
experiencing. The plaintiff continued to see Dr. 
Ries every 6 to 8 weeks for some period of time, and 
was then told by him to just come in when needed. 
In July of 1979 Dr. Ries recommended a myelogram 
and anterior cervical fusion.. However, because of 
the uncertainties involved, she said that she has 
never agreed to undergo those procedures. She has 
not had further medical care since that time. It 
should be stated at this point that Mrs. O’Neil also 
testified as to an automobile accident in which she 
was involved in 1968. Although she saw a physician 
as a result of that accident, she claimed that all 
symptoms disappeared within 1 month. 

The plaintiff, in describing her activities since the 
1976 accident, claims that there are many things 
around the house that she is unable to do, such as 
lifting, running the vacuum cleaner, and helping 
with the yard work. The plaintiff’s description of 
the pain that she has suffered and the restriction on 
her activities was corroborated by the testimony of 
her husband. 

Dr. Ries, a board-certified orthopedic surgeon, de- 
scribed the course of treatment given Mrs. O'Neil, 
which in substance is that as described by her. Of 
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particular importance for our consideration is his 
description of the findings made during a December 
21, 1977, examination of the plaintiff. He stated that 
she had pretty much discontinued use of a foam cer- 
vical collar which he had given her following the 
July 4 accident. According to him, she was still 
having some pain on the left side of her neck, which 
complaint had originated following the December 
1976 accident. He made no mention of any right side 
pain which had been the area of her specific com- 
plaint due to the July 4 accident. He gave as his 
opinion that, as of the date of that examination, ‘‘I 
thought that she was pretty well over the symptoms 
and the findings that we had had from the July 4th 
accident, and told her that I felt that her problems in 
December were related to the problems that she was 
having prior to this [July 1977] accident.”’ 

It was Doctor Ries’ opinion, based upon a reason- 
able degree of medical certainty, that as of the date 
of his last examination, July 25, 1979, the pain which 
she was then suffering was caused by the accident of 
December 6, 1976; that the symptoms would con- 
tinue; and that as a result of that accident she would 
have approximately a 20 percent permanent impair- 
ment of her cervical spine. He also testified that the 
plaintiff would require future medical attention, and 
that he recommended a myelogram and the prob- 
ability of a surgical anterior cervical fusion. He 
gave as his opinion that such surgery, including his 
fee, hospital care, and medicines: would amount to 
approximately $3,700. 

As to the matter of medical baa actually incurred 
to the date of the trial, the parties stipulated that ‘‘if 
the proper person were called, he or she would testify 
that hospital, physician and medical expenses and 
services in the amount of $1,641.18 were incurred by 
Mrs. O’Neil as a result of the accident of December 6, 
1976, and that the charges for the same are fair and 
reasonable.’’ (Emphasis supplied.) 
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The defendant made no objections to any of the in- 
structions proposed and given by the court to the 
jury. The plaintiff objected only to the court’s fail- 
ure to give her requested instruction, based on NJI 
7.21, to the effect that if the jury found that Con- 
stance Vawter, the driver of the motor vehicle, was 
in any way negligent, such negligence could not be 
charged to the plaintiff. This request was refused. 
The court’s instructions did allow the jury to find in 
favor of the plaintiff if it concluded that the defend- 
ant was negligent and that such negligence, ‘‘con- 
curring or combining’’ with the negligence of plain- 
tiff’s host, was a proximate cause of the accident. 
More specifically, instruction No. 8 provided in part 
that before the plaintiff could recover, she must 
prove ‘‘2. That such negligence, if any, of the de- 
fendant was the proximate cause of the collision; or 
that the negligence of the defendant concurring or 
combining in any degree with the negligence, if any, 
of the driver of the vehicle in which plaintiff was 
riding as a passenger, was a proximate cause of the 
collision.’’ In instruction No. 15, concurrent negli- 
gence was defined as ‘‘Where the independent acts 
or omissions to act of two or more persons combine 
to proximately cause an injury indivisible in its na- 
ture, each such act or omission to act is itself a 
proximate or concurrent cause, and any one or more 
of such persons may be held responsible for the en- 
tire injury. This is true even though one may have 
been more negligent than the other.”’’ 

These instructions fully define the affirmative as- 
pects of concurrent negligence as it relates to proxi- 
mate cause, and the trial court followed the general- 
ly accepted rule of instructing in a positive, rather 
than a negative, manner. However, it requires no 
citation of authority to establish the proposition that, 
under the circumstances of this case, any negligence 
on the part of the plaintiff’s host driver could not be 
imputed to the plaintiff. This is a concept of the law 
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which is difficult for laymen to grasp. It is for this 
reason, we believe, that the Nebraska Supreme Court 
Committee on Pattern Jury Instructions proposed, 
and this court adopted, NJI 7.21, and we believe that 
plaintiff’s tendered instruction should have been 
given. It remains to be seen whether the court’s 
failure to do so constituted prejudicial error. 

Although not particularly definitive, the rule in 
this state has long been that where the amount of 
damages allowed by a jury is clearly inadequate un- 
der the evidence in the case, it is error for the trial 
court to refuse to set aside such verdict. Webster v. 
Halbridge, 185 Neb. 409, 176 N.W.2d 8 (1970). In that 
case the jury returned a verdict of $1,600 in the face 
of special damages of approximately $2,000, plus 
evidence of pain and permanent scarring. Bohn v. 
Kruger, 185 Neb. 407, 176 N.W.2d 14 (1970), involved 
stipulated medical expense of $3,194.99 and a verdict 
in the same amount, which seemingly ignored addi- 
tional uncontested damages for hired labor and obvi- 
ous injuries requiring a period of hospitalization. In 
Gross v. Johnson, 174 Neb. 273, 117 N.W.2d 534 
(1962), we reversed the action of the trial court in re- 
fusing to set aside a verdict in the amount of 
$1,998.62. This was equal to the undisputed total 
sum of the special damages, ignoring any damages 
for injuries, disability, pain, and loss of income. 

The defendant argues that the stipulation as to 
damages was no more binding on the jury than if the 
witnesses had actually been called, qualified as ex- 
perts, and testified in person. With this statement 
we agree. However, the fact remains that the testi- 
mony was undisputed, and that fact may be consid- 
ered in determining whether or not the verdict was 
inadequate. Gross v. Johnson, supra. 

In attempting to explain the rather meager ver- 
dict returned in this case, the defendant argues that 
perhaps the jury determined that a portion of the 
plaintiff's medical expenses was attributable to the 
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accident of July 4, 1977, or that the jury concluded 
that some of the expense was incurred by the plain- 
tiff purposefully in anticipation of making a claim. 
Of course, either one of these theories is not beyond 
the realm of possibility. If that were the only issue 
in this case, one might be hard pressed to justify a 
reversal on that basis. 

However, rather than a demonstration of sympathy 
for the plaintiff, as suggested in the defendant’s 
brief, it is the more likely conclusion that, in return- 
ing the verdict that it did, the jury felt sorry for the 
defendant in view of the facts of the accident which 
perhaps indicated a higher degree of negligence on 
the part of the plaintiff’s host. In other words, the 
verdict smacks of a compromise effected by the un- 
warranted placing of some of the burden for the 
host’s negligence on the plaintiff. It is to prevent 
such a misapplication of the law, as we have sug- 
gested earlier, that NJI 7.21 was promulgated, fully 
supported by case law of long standing, and which 
formed the basis for plaintiff’s requested instruction 
on that subject. As stated by this court in Stahlhut 
v. County of Saline, 176 Neb. 189, 203, 125 N.W.2d 520, 
529 (1964): ‘‘ ‘Instructions must be considered and 
construed together. If they are not sufficiently spe- 
cific in some respects, it is the duty of counsel to of- 
fer requests for instructions that will supply the 
omission. And, unless this is done, the judgment 
will not ordinarily be reversed for such defects.’ ”’ 
The corollary of that rule, of course, would be that if 
the instructions, considered and construed together, 
are not sufficiently specific in some respects and 
counsel offers a requested instruction that is a 
proper statement of the law and which will supply 
the omission, but which is refused by the trial court, 
the judgment will be reversed upon a showing of 
prejudice. 

Considering the undisputed evidence in the case, 
we conclude that the failure of the District Court to 


VOL, 212 JANUARY TERM, 1982 379 


State ex rel. Nebraska State Bar Assn. v. Leonard 


give the plaintiff's tendered instruction worked to 
the plaintiff's prejudice, resulting in what we believe 
to be a wholly inadequate verdict under the circum- 
stances, and its order overruling the motion for a 
new trial is reversed. 

When error exists as to only the issue of damages 
and the judgment is in other respects free from 
error, and it is clear that no injustice will result 
from doing so, a reviewing court may, when re- 
manding a cause for a new trial, limit the new trial 
to such issue. Caster v. Moeller, 176 Neb. 446, 126 
N.W.2d 485 (1964). Accordingly, the cause is re- 
manded for a new trial on the issue of the amount of 
the damages only. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

Bos.auGu, J., concurs in the result. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. DONALD E.. LEONARD, 
RESPONDENT. 

322 N.W.2d 794 


Filed August 6, 1982. No. 44253. 


1. Disciplinary Proceedings. Generally, a judgment of conviction of 
a felony or misdemeanor involving moral turpitude rendered upon 
a plea of nolo contendere is conclusive upon a respondent lawyer in 
a disciplinary proceeding, and is sufficient to authorize the court to 
impose discipline. 

2. . It is the conviction of a crime involving moral turpitude, 
and not the plea to the charged offense, that warrants disciplinary 
action. 

An attorney may be subjected to disciplinary action for 

conduct outside the practice of law for which no criminal prosecu- 

tion has been instituted or conviction had. 

Although only those matters which are specifically 

charged in the complaint in a disbarment proceeding can be con- 

sidered, a disciplinary proceeding is not a lawsuit with formalities 
of pleading, nor can technicalities be invoked to defeat the charges 
where undisputed facts show conduct which is ethically wrong. 
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Original action. Judgment of suspension. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for relator. 


Edward F. Carter, Jr., and Barney, Carter & 
Johnson, P.C., for respondent. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
HASTINGS, and CAPORALE, JJ., and BrRopkgEy, J., Re- 
tired. 


PER CURIAM. 

This is a disciplinary proceeding against Donald 
E. Leonard, who was admitted to practice in this 
state on June 24, 1960. The charges relate to con- 
duct other than the practice of law. 

Formal charges against the respondent Leonard 
were filed in this court on April 23, 1981, by the Com- 
mittee on Inquiry of the Third Judicial District. The 
formal charges allege that on August 23, 1979, the re- 
spondent pleaded guilty to an information filed in 
the U.S. District Court for the District of Colorado, 
charging a violation of Title 20, U.S. Code § 1087-4(c) 
(1976), ‘‘in that DONALD E. LEONARD failed to 
disclose to Union Bank and Trust Company that La- 
bor Finance Industrial Bank had induced proprie- 
tary schools, i.e., Continental Commercial College, 
Educational Career Systems, Elba Systems Corpo- 
ration, Wyoming Technical Institute, Arizona Auto- 
motive Institute, and persons connected therewith, 
not named as defendants herein, to make unlawful 
payments as a precondition to fund Federally In- 
sured Student Loans, utilized by the students of said 
proprietary schools’’; that on September 21, 1979, 
the respondent was permitted to withdraw his plea 
of guilty and enter a plea of nolo contendere and was 
thereupon sentenced to 60 days’ incarceration and 
fined $1,000 and costs; and that the actions of the 
respondent constitute a violation of his oath of office 
as an attorney and violated Canon I, DR 1-102(A)(1), 
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(3), (4), and (6) of the Code of Professional Respon- 
sibility. ; 

Canon I of the Code of Professional Responsibility 
provides: ‘‘A Lawyer Should Assist in Maintaining 
the Integrity and Competence of the Legal Profes- 
sion.’’ DR 1-102(A)(1), (3), (4), and (6) provides: 
‘‘A lawyer shall not: 1. Violate a Disciplinary 
Rule.... 3. Engage in illegal conduct involving 
moral turpitude. 4. Engage in conduct involving 
dishonesty, fraud, deceit, or misrepresentation.... 
6. Engage in any other conduct that adversely re- 
flects on his fitness to practice law.”’ 

The respondent’s answer admitted only that he 
had been admitted to practice on June 24, 1960, and 
that an information against him had been filed in the 
U.S. District Court for the District of Colorado. 

Pursuant to the rules of this court, a referee was 
appointed and an evidentiary hearing held on Octo- 
ber 29, 1981. The referee found that § 1087-4(c) of 
the U.S. Code did not become effective until October 
1, 1976, and could not have been violated by the re- 
spondent during the period May 14 to October 1, 
1976, as alleged in the information filed in the fed- 
eral court; that the information charged a violation 
of an ex post facto law; and that respondent’s plea 
was a nullity and of no legal consequence. The ref- 
eree recommended that the formal charges be re- 
manded to the Committee on Inquiry for recon- 
sideration. 

Both the relator and the respondent filed excep- 
tions to the report of the referee. The matter was 
then set for argument and has been submitted to the 
court. 

Generally, a judgment of conviction of a felony or 
misdemeanor involving moral turpitude rendered 
upon a plea of nolo contendere is conclusive upon a 
respondent lawyer in a disciplinary proceeding, and 
is sufficient to authorize the court to impose disci- 
pline. State ex rel. Nebraska State Bar Assn. v. 
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Tibbels, 167 Neb. 247, 92 N.W.2d 546 (1958). It is the 
conviction of a crime involving moral turpitude, and 
not the plea to the charged offense, that warrants 
disciplinary action. 

There can be no doubt that the respondent violated 
Canon I and Disciplinary Rule 1-102 if there was a 
factual basis for the charges against him. 

The evidence before the referee shows that the 
prosecution in federal court arose out of the respond- 
ent’s operation of a corporation known as ‘‘Medsa,”’ 
which was owned by the respondent. Medsa owned 
or controlled an industrial bank in Colorado known 
as Labor Finance Industrial Bank (LFIB) which 
made loans to students unaer the Federally Insured 
Student Loan program. Medsa also owned or con- 
trolled several other corporations such as Systech of 
Colorado, Inc., Educational Methods, Incorporated, 
and K-Sette Corp., which were engaged in providing 
services to educational institutions. It was the con- 
tention of the government that loans were made 
available to students of educational institutions in 
accordance with an arrangement whereby the edu- 
cational institutions would purchase services from 
the other corporations, and that such an arrange- 
ment violated a regulation prohibiting the payment 
of ‘‘points, premiums or additional interest of any 
kind’’ as an inducement to make student loans. 

In 1976 LFIB sold its portfolio of student loans to 
Union Bank and Trust Company. The information 
filed in federal court alleged that the respondent had 
failed to disclose to Union Bank that LFIB had in- 
duced certain schools to make unlawful payments as 
a precondition to the funding of student loans. Union 
Bank makes no contention that the respondent failed 
to disclose material facts in regard to the transac- 
tion. 

On the same day that the respondent entered his 
plea of guilty to the information filed against him, 
he, as chairman of the board of LFIB and president 
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of Medsa, entered pleas of guilty on behalf of Medsa 
and LFIB to an information charging that the corpo- 
rations, operated by the respondent, had fraudulent- 
ly required certain educational institutions ‘‘to pay | 
kickbacks’’ as a precondition to the funding of stu- 
dent loans. 

The fact that the federal statute, which the re- 
spondent was charged with having violated, was an 
ex post facto law is not controlling in this proceed- 
ing for several reasons. It is the respondent’s con- 
duct or ‘‘actions’’ which is in issue rather than 
whether he was technically guilty of the crime 
charged. An attorney may be subjected to. disci- 
plinary action for conduct outside the practice of law 
for which no criminal prosecution has been insti- 
tuted or conviction had. State ex rel. Nebraska 
State Bar Assn. v. Bremers, 200 Neb. 481, 264 N.W.2d 
194 (1978). 

A federal regulation which was in effect during the 
time in question provided as follows: ‘‘No points, 
premiums or additional interest of any kind may be 
paid to any eligible lender in order to secure funds 
for making loans or to induce such a lender to make 
loans to the students of a particular institution or 
any particular category of students and, except in 
circumstances approved by the Commissioner, notes 
(or any interest in notes) evidencing loans made by 
educational institutions shall not be sold or other- 
wise transferred at discount.’’ 45 C.F.R. § 177.6(e) 
(1970). The evidence before the referee shows that 
the respondent was familiar with this regulation, 
and in 1971 or 1972 sought legal advice as to whether 
the regulation was enforceable. 

Although only those matters which are specifically 
charged in the complaint in a disbarment proceed- 
ing can be considered, a disciplinary proceeding is 
not a lawsuit with formalities of pleading, nor can 
technicalities be invoked to defeat the charges 
where undisputed facts show conduct which is ethi- 
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cally wrong. State ex rel. Nebraska State Bar Assn. 
v. Jensen, 171 Neb. 1, 105 N.W.2d 459 (1960). 

The fact that § 1087-4(c) was not effective until Oc- 
tober 1, 1976, was well known to the respondent, the 
U.S. attorney, and the federal court at the time the 
respondent entered his plea on August 23, 1979. The 
evidence before the referee establishes that a fea- 
eral grand jury had been conducting an investiga- 
tion into the practices of LFIB in regard to student 
loans, and the respondent agreed to a plea of guilty 
to the misdemeanor charge in return for an agree- 
ment by the U.S. attorney to not present to the grand 
jury a ‘‘RICO” indictment against the respondent 
which contained 22 counts and alleged ‘‘racketeer in- 
fluenced and corrupt organizations’’ charges. 

While the record before us is not as complete as it 
might be, we conclude that it is sufficient for the 
purpose of the charges made against the respondent 
and establishes by a clear preponderance of the evi- 
dence that he was guilty of violating Canon I, DR 
1-102(A)(1), (3), (4), and (6) of the Code of Profes- 
sional Responsibility. 

There are mitigating circumstances shown in the 
record which should be considered in determining 
what discipline should be imposed. As previously 
mentioned, Union Bank makes no contention that 
the respondent withheld any material information 
from it. The record further discloses that, except 
for the pleas to the information filed in the federal 
court, the respondent has at all times maintained 
that none of the transactions involved were illegal. 

We conclude that the respondent should be sus- 
pended from the practice of law for a period of 1 
year. All costs are taxed to the respondent. 

JUDGMENT OF SUSPENSION. 

CLINTON, J., participating on briefs. 


VOL, 212 JANUARY TERM, 1982 385 


Riha Farms, Inc. v. County of Sarpy 


Rina FARMS, INC., 4A NEBRASKA CORPORATION, 
APPELLANT, V. COUNTY OF SARPY, APPELLEE. 
322 N.W.2d 797 


Filed August 6, 1982. No. 44538. 


1. Taxation: Actions. Generally, a suit cannot be maintained by one 
taxpayer on behalf of himself and others similarly situated to re- 
cover taxes alleged to have been illegally assessed, but each tax- 
payer must bring action on his own behalf. 

2. Taxation. For purposes of taxation the terms actual value, market 
value, and fair market value mean exactly the same thing. 

8. Taxation: Appeal and Error. In an appeal from property valu- 
ations set by a board of equalization, the taxpayer has the burden 
of proving that the value of his property has been arbitrarily or 
unlawfully fixed by the board of equalization in an amount greater 
than its actual value, or that its value has not been fairly and pro- 
portionately equalized with all other property, resulting in a dis- 
criminatory, unjust, and unfair assessment. 

4. Taxation: Valuation. Authorities charged with the duty of valuing 
property for taxation are not limited to just one method of deter- 
mining value, and the question is whether the method used ulti- 
mately attains a reasonable degree of uniformity in value. 

: An approximation of value and uniformity of tax- 

ation is all that can be accomplished, and substantial compliance 

with the requirement of equalization and uniformity of taxation 
laid down by the Constitution is all that is required. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 


Warren S. Zweiback, Patricia A. Lamberty and 
Richard A. DeWitt of Zweiback, Kasher, Flaherty & 
DeWitt, P.C., for appellant. 


Patrick Kelly, Sarpy County Attorney, for appel- 
lee. 


Heard before KrRivosHa, C.J., BosLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a direct appeal by the owner of certain 
agricultural land situated in Sarpy County, Nebras- 
ka, from the action of the Sarpy County Board of 
Equalization fixing the valuation of plaintiff's agri- 
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cultural land for tax purposes for 1980. Plaintiff 
sought a reduction of valuation of its property and, 
on behalf of itself and all other owners of agricul- 
tural land in Sarpy County, sought to reduce the val- 
uations of agricultural land to the valuations pre- 
viously established for 1979, or, in the alternative, to 
increase the valuations of all other classifications of 
real property correspondingly. The District Court 
affirmed the action of the board of equalization as to 
plaintiff’s property and denied class action relief. 

Plaintiff is the owner of agricultural land in Sarpy 
County, specifically described in its petition. Neb. 
Rev. Stat. § 77-1330 (Reissue 1981) requires the Tax 
Commissioner to prepare and annually revise guides 
for county assessors and requires that all appraisals 
or reappraisals of real property for tax purposes are 
to be in compliance with such manuals and guides. 
The Tax Commissioner duly promulgated the Ne- 
braska Agricultural Land Valuation Manual 1979. A 
countywide revaluation and reassessment of all ag- 
ricultural land in Sarpy County was conducted in 
1979 based on the land valuation manual and placed 
in effect for the 1980 tax year. Other classifications 
of real property were not similarly revalued and 
their assessments continued to be based upon a 
countywide reappraisal made in 1977, which took ef- 
fect January 1, 1978. 

In March 1980 the Sarpy County assessor mailed 
notice of valuation increases to the owners of agri- 
cultural land in Sarpy County, the increase to be ef- 
fective as of January 1, 1980. Based on the asses- 
sor’s figures, irrigated land values were increased 
by approximately 31.9 percent, dryland by 36 per- 
cent, and pastureland by 20 percent over the valu- 
ations for the previous tax year of 1979. 

On April 1, 1980, the plaintiff and other property 
owners presented a resolution to the Sarpy County 
Board of Equalization requesting that the 1979 valu- 
ation of agricultural lands within the county be 
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maintained in effect until it was shown that a change 
of circumstances warranted a revaluation and reas- 
sessment of agricultural lands. The board denied 
the resolution. Thereafter plaintiff filed a protest 
with the Sarpy County Board of Equalization re- 
questing that the valuation of its agricultural land be 
reduced from $29,370 to $16,800, which was apparent- 
ly its 1979 valuation. Plaintiff's protest was denied 
by the county board of equalization and the plaintiff 
appealed to the District Court. 

Plaintiff’s petition alleged that the valuation of its 
agricultural land and of all other agricultural land in 
Sarpy County has not been equalized with other clas- 
sifications of real property and that agricultural 
land in Sarpy County, including plaintiff’s land, is 
presently assessed for tax purposes at greater 
values than other classifications of real property in 
the county. There is no evidence in the record as to 
the actual value of agricultural lands or as to what 
percentage of actual value is reflected in the assessed 
value. Neither is there evidence of the relationship 
of actual value to assessed value of any other classi- 
fication of real property in Sarpy County. Neither is 
there any evidence in the record from which to de- 
termine whether agricultural property was assessed 
at a greater percentage of actual value than any 
other classification of real property. The plaintiff 
relies upon the evidence that only agricultural land 
valuations and assessments were increased for 1980, 
based upon the use of the agricultural land valuation 
manual, while other classifications of real property 
retained the 1979 valuation and assessment levels, 
which were based upon the 1977 countywide reap- 
praisal. Plaintiff contends that a reappraisal of a 
single class of real property is inherently nonuni- 
form and disproportionate, and that only the 1977 
countywide reappraisal was uniform and valid. 

The District Court denied class action status and 
found that the action of the Sarpy County Board of 
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Equalization was not unreasonable or arbitrary. 
The court also found that plaintiff had not met its 
burden of proving that the valuation of plaintiff’s 
property, when compared with valuations placed on 
other similar property, was grossly excessive or the 
result of a systematic exercise of intentional will or 
failure of a plain duty. The District Court therefore 
specifically found that the finding and decision of the 
Sarpy County Board of Equalization as to the valua- 
tion placed on plaintiff’s agricultural land for 1980 
was correct, and affirmed the action of the county 
board. 

Plaintiff asserts first that this case is an appro- 
priate one for a class action suit under the provi- 
sions of Neb. Rev. Stat. § 25-319 (Reissue 1979). A 
party having an interest adverse to the interests of 
the parties sought to be represented may not sue as 
a representative of a class under the provisions of 
that section. Potentially conflicting interests within 
the class are incompatible with the maintenance of a 
true class action. Blankenship v. Omaha P. P. 
Dist., 195 Neb. 170, 237 N.W.2d 86 (1976). Generally, 
a suit cannot be maintained by one taxpayer on 
behalf of himself and others similarly situated to re- 
cover taxes alleged to have been illegally assessed, 
but each taxpayer must bring action on his own be- 
half. See Hansen v. County of Lincoln, 188 Neb. 461, 
197 N.W.2d 651 (1972). 

In determining whether a class action is properly 
brought, broad discretion is vested in the trial court, 
and that rule applies to an appeal from the county 
board of equalization to the District Court. See 
Berkshire & Andersen v. Douglas County Board of 
Equalization, 200 Neb. 118, 262 N.W.2d 449 (1978). 
Potentially conflicting interests within the class are 
apparent in the present case. The denial of class ac- 
tion in the present case was proper. 

Under Neb. Rev. Stat. § 77-201 (Reissue 1981), all 
tangible and real property subject to taxation is re- 
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quired to be valued at its actual value. For pur- 
poses of taxation the terms actual value, market 
value, and fair market value mean exactly the same 
thing. Gradoville v. Board of Equalization, 207 Neb. 
615, 301 N.W.2d 62 (1981). 

In an appeal from property valuations set by a 
board of equalization, the taxpayer has the burden of 
proving that the value of his property has been arbi- 
trarily or unlawfully fixed by the board of equaliza- 
tion in an amount greater than its actual value, or 
that its value has not been fairly and proportionately 
equalized with all other property, resulting in a dis- 
criminatory, unjust, and unfair assessment. Lez- 
ington Building Co., Inc. v. Board of Equalization, 
186 Neb. 821, 187 N.W.2d 94 (1971). 

Authorities charged with the duty of valuing prop- 
erty for taxation are not limited to just one method 
of determining value, and the ultimate question is 
whether the method used ultimately attains a rea- 
sonable degree of uniformity in value. Approxima- 
tion of value and uniformity of taxation is all that 
can be accomplished, and substantial compliance 
with the requirement of equalization and uniformity 
of taxation laid down by the Constitution is all that is 
required. Lincoln Tel. & Tel. Co. v. County Board of 
Equalization, 209 Neb. 465, 308 N.W.2d 515 (1981). 

In the case at bar the plaintiff makes no conten- 
tion that its agricultural lands have been valued at 
more than their actual value. The plaintiff con- 
tends, however, that the value of its agricultural 
lands has not been fairly and proportionately equal- 
ized with all other property. To support that conten- 
tion the plaintiff relies on the fact that only agricul- 
tural lands were reappraised for 1980, and that be- 
cause of such reappraisal the valuations of agricul- 
tural lands for 1980 were proportionately higher than 
the valuations of other classifications of real prop- 
erty. 

There is no evidence as to the actual value of any 
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classification of real property in either 1979 or 1980. 
Plaintiff argues that because there is a presumption 
that the 1979 assessment was proper and valid and 
reflected actual values of all classes of property, 
any increase in the value of agricultural lands is in- 
herently nonuniform and disproportionate, and dis- 
criminatory in violation of constitutional require- 
ments. The same presumption exists as to 1980, 
however. The record reflects the opinion of the Tax 
Commissioner that agricultural lands were substan- 
tially undervalued in comparison with values of 
other classifications of real property in the 1979 as- 
sessments, and that one of the basic reasons the Ne- 
braska Agricultural Land Valuation Manual was 
used in the 1980 reappraisal of agricultural lands 
was to equalize the disparity in values between agri- 
cultural land and other classifications of real prop- 
erty. 

If plaintiff's position were correct, no reappraisal 
of a single class of real property which resulted in a 
larger valuation and assessment for that class of 
property could be valid or uniform in any case. 
Taxing authorities are not limited to just one method 
of determining value. Neither should they be re- 
quired to reassess all classes of property at the 
same time. Substantial compliance with the re- 
quirement of equalization and uniformity of taxation 
is all that can be required, and the taxpayer has the 
burden of proving that its property was unlawfully 
assessed. 

The plaintiff failed to carry its burden of estab- 
lishing that the value of its property was not fairly 
and proportionately equalized with all other proper- 
ty, or that the reassessment of agricultural lands in 
1979 resulted in a discriminatory, unjust, and unfair 
assessment. Plaintiff also failed to prove that its 
agricultural land or other agricultural lands were 
valued at a higher proportion of actual value than 
other classifications of property in Sarpy County. 
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The District Court found that the action taken by 
the Sarpy County Board of Equalization was not ar- 
bitrary or unreasonable and that plaintiff failed to 
meet its burden of proving that the valuations 
placed upon its property were disproportionate or 
grossly excessive. The District Court specifically 
found that the valuation placed on plaintiff’s agri- 
cultural land for 1980 was correct. That determina- 
tion was correct and is affirmed. 

AFFIRMED. 

KrivosHa, C.J., concurring in the result. 

I concur in the result reached by the majority in 
that I agree that the evidence offered by the land- 
owner was insufficient to establish the claims made 
by the landowner. I would have limited the decision 
to that point alone at this time. 


RinA Farms, INC., A NEBRASKA CORPORATION, ET AL., 
APPELLANTS, V. ALBIN DVORAK, ASSESSOR, SARPY 
County, NEBRASKA, ET AL., APPELLEES. 

322 N.W.2d 801 


Filed August 6, 1982. No. 44298. 


1. Taxation: Collateral Attack. The claim that property is assessed 
too high for taxation purposes cannot be made in the first instance 
by a collateral attack in law or equity in the event of failure to 
bring the matter before the county board of equalization. 

: . A collateral attack may be made upon an assess- 

ment of property for tax purposes only if the assessment, or some 

part thereof, is wholly void. 


Appeal from the District Court for Sarpy County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Warren S. Zweiback, Patricia A. Lamberty and 
Richard A. DeWitt of Zweiback, Kasher, Flaherty & 
DeWitt, P.C., for appellants. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellees. 
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Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

Riha Farms, Inc., and other Sarpy County land- 
owners brought this action against various Sarpy 
County officials and the Nebraska Tax Commis- 
sioner seeking to have a 1980 reappraisal of agri- 
cultural real estate in Sarpy County declared void 
and unenforceable, and to enjoin the defendants 
from assessing or collecting 1980 real property taxes 
based upon valuations in excess of the 1979 valu- 
ations. The District Court found that the assess- 
ments of agricultural lands in Sarpy County for the 
year 1980 were not void, that the plaintiffs had an 
adequate and exclusive remedy at law which they 
had not exhausted, and that a collateral attack could 
not be maintained. The court dismissed the plain- 
tiffs’ petition and plaintiffs have appealed. 

This is a companion case to Riha Farms, Inc. v. 
County of Sarpy, ante p. 385, 322 N.W.2d 797 (1982). 
The same basic factual situation is involved in both 
cases and the land of Riha Farms, Inc., is the same. 
The basic factual background in both cases is that in 
1979 Sarpy County conducted a revaluation and re- 
assessment of all agricultural land in the county, 
based upon the Nebraska Agricultural Land Valu- 
ation Manual 1979. Agricultural land was revalued 
and reassessed for 1980 tax purposes while other 
classifications of real property were not similarly 
revalued, but continued to be based upon valuations 
obtained on a countywide reappraisal of all real 
property made in 1977. The Sarpy County case is a 
direct appeal by landowners from the action of the 
Sarpy County Board of Equalization, while the pres- 
ent case constitutes a collateral attack upon the as- 
sessment and collection of all increases in taxes at- 
tributable to the reappraisal and revaluation of agri- 
cultural lands effective for the tax year 1980. 
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This court has consistently held that relief from 
the overassessment of property for tax purposes is 
by appeal to the District Court from the order of the 
county board of equalization fixing the assessed 
value of the property, and that the remedy thus 
given is full, adequate, and exclusive. The claim 
that property is assessed too high for taxation pur- 
poses cannot be made in the first instance by direct 
application to any other body or by a collateral at- 
tack in law or equity in the event of failure to bring 
the matter before the county board of equalization 
and to appeal therefrom in case of an adverse de- 
termination. A collateral attack may be made upon 
an assessment of property for tax purposes only if 
the assessment, or some part thereof, is wholly void. 
See, Jones v. Valley County Board of Equalization, 
208 Neb. 559, 304 N.W.2d 396 (1981); Scudder v. Coun- 
ty of Buffalo, 170 Neb. 293, 102 N.W.2d 447 (1960); 
Gamboni v. County of Otoe, 159 Neb. 417, 67 N.W.2d 
489 (1954). 

In the case at bar the record establishes that the 
plaintiffs, or some of them, pursued the full, ade- 
quate, and exclusive remedy of a direct appeal to 
the District Court from the order of the county board 
of equalization. The Sarpy County case determined 
that appeal, and also establishes that the revaluation 
and reassessment involved here was not void. The 
District Court’s determination in the present case 
that the assessments of plaintiffs’ properties for 1980 
were not void and that a collateral attack could not 
be maintained was correct. The judgment is af- 
firmed. 

AFFIRMED. 
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IN RE INTEREST OF ScoTT E. WANEK ET AL., MINOR 
CHILDREN. 
STATE OF NEBRASKA, APPELLEE, V. LINDA L. WANEK, 
APPELLANT. 
322 N.W.2d 803 


Filed August 6, 1982. No. 81-728. 


1. Parental Rights: Appeal and Error. An appeal from an order ter- 
minating parental] rights requires a de novo review. 

2. Parental Rights. An order terminating parental rights under Neb. 
Rev. Stat. § 43-209 (Reissue 1978) must be based on clear and con- 
vincing evidence. 

There is no requirement that the court must implement a 
rehabilitation plan for the parent of a child found to be dependent 
and neglected. 
The right of a parent to custody and control of his or her 
children is not an inalienable right. 
The public has a paramount interest in the protection of 
children from abuse and neglect. 
Where a parent is unable to discharge parental responsi- 
bilities because of mental deficiency, and where there are reason- 
able grounds to believe that such condition will continue for a pro- 
longed and indeterminate period, parental rights may be ter- 
minated when such action is found to be in the best interests of the 
child or children. 


Appeal from the District Court for Hall County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 


Philip M. Martin, Jr., of Higgins & Martin, for ap- 
pellant. 


Gary L. Schacht, Hall County Deputy Attorney, for 
appellee. 


William A. Francis, guardian ad litem. 


Heard before Krivosua, C.J., BosLauGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

Linda L. Wanek appeals from an order entered by 
the District Court for Hall County, Nebraska, affirm- 
ing an order of the Hall County Court terminating 
her parental rights to Scott E. Wanek and Robin L. 
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Wanek. The natural father, Lonnie E. Wanek, does 
not appeal from that order. We affirm. 

An appeal from an order terminating parental 
rights requires a de novo review. In re Interest of 
Stoppkotte, 210 Neb. 1, 312 N.W.2d 454 (1981). An or- 
der terminating parental rights under Neb. Rev. 
Stat. § 43-209 (Reissue 1978) must be based on clear 
and convincing evidence. In re Interest of Brun- 
gardt, 211 Neb. 519, 319 N.W.2d 109 (1982). With 
these rules of law in mind, we will set forth the 
facts. 

On March 23, 1979, Officer Darryl Watson of the 
Grand Island Police Department was summoned to 
the Roundtable Lounge. Upon arrival he found the 
appellant, Linda L. Wanek, shouting and screaming 
profanities at the patrons of the bar. She was ap- 
parently upset over the loss of $5. The minor chil- 
dren, Scott, born January 10, 1975, and Robin, born 
December 31, 1977, were with her at the time. Offi- 
cer Watson removed Linda and the children to the 
police department where she continued to scream 
and shout profanities at the officers. Eventually the 
police were successful in removing the younger 
child from Linda’s arms. The younger child, Robin, 
was attended to by a secretary at the station. Robin 
was completely soaked through her diaper with 
urine and was suffering from severe diaper rash, 
with open and running sores. Margaret McClaren, a 
Child Protective Services worker for the Hall County 
Department of Public Welfare, was called to the po- 
lice station to remove the children. She testified 
that when she arrived both children’s clothes were 
completely soaked with urine, including their pants, 
socks, and shirts. She also testified that besides be- 
ing wet and cold, both children were hungry and 
scared. The children were taken to St. Francis Hos- 
pital and then to Children’s Village. Questioning 
Linda was not possible so, after consulting the 
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county attorney’s office, Linda was transported to 
the Hastings Regional Center. 

Dianna Olesen, a barmaid at the Roundtable 
Lounge, testified at the adjudication hearing that 
Linda and the children were already at the bar when 
she came to work at 4:30 p.m. Olesen said that she 
refused to serve Linda after 8 p.m. and suggested to 
Linda that she take the kids and leave. Olesen also 
testified that Linda had consumed eight or nine 
beers during the time she was working. Linda also 
allowed the children to run around the bar unat- 
tended. Later, between 10:30 and 11 p.m., Linda re- 
turned to the bar and began screaming at the patrons 
about $5 she was missing and believed to have been 
stolen. The police were summoned at that time. 

On April 24, 1979, the children were adjudicated 
neglected and dependent as described by Neb. Rev. 
Stat. § 43-202(2)(c) (Reissue 1978). The court or- 
dered the children to be placed with the Hall County 
Department of Public Welfare until further disposi- 
tion. 

Prior to the dispositional hearing, Linda and Scott 
underwent psychological examinations. Linda was 
determined to be functionally illiterate and mildly 
mentally retarded, with a severe alcoholism prob- 
lem. Scott was determined to be borderline mental- 
ly retarded and suffered from a speech impediment. 

At the time of the incident which gave rise to these 
proceedings, Lonnie, the natural father, and Linda 
were separated. Lonnie was unemployed and was 
living with his mother in St. Edward, Nebraska. A 
psychological examination on Lonnie also suggested 
that he too was mentally deficient. 

A dispositional hearing was held on May 22, 1979. 
After testimony, the county court granted physical 
custody to the maternal grandparents, Mr. and Mrs. 
Lyle Lockard. Legal custody was to remain in the 
Hall County Department of Public Welfare. Linda 
and the children lived with her parents until Septem- 
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ber 1979. Due to increasing tensions between Linda 
and her mother, and her mother’s drinking problem, 
Linda and the children moved into the home of 
Linda’s sister and brother-in-law, Mr. and Mrs. Ray- 
mond Hirick. On October 5, 1979, the county court 
ordered physical custody to be transferred to Mr. 
and Mrs. Birick. 

On December 31, 1979, Linda entered the Hastings 
Regional Center drug and alcohol unit. On January 
10, 1980, the Hall County attorney filed a motion to 
terminate parental rights. 

All the evidence shows that Linda is unable, with- 
out daily supervision, to adequately care for the 
needs of the children. Throughout the proceedings, 
the trial court made heroic efforts to place the chil- 
dren in homes of various relatives of Linda Wanek. 
They were placed first with her parents and then 
with her sister Sandra. There was also an attempt- 
ed placement with another sister, Mrs. Chohon. It 
is sufficient to say from the record that grave per- 
sonal difficulties arose in each of those homes suffi- 
cient enough to convince the county court and the 
District Court, as well as this court on our review de 
novo, that the homes were not suitable for the chil- 
dren. 

The evidence shows that, by reason of environ- 
mental circumstances, Scott is borderline retarded. 
Robin appears to be functioning normally. 

The evidence clearly shows that the circum- 
stances have not changed since the original petition 
was filed. Linda’s behavior has remained un- 
changed also. Her prognosis for overcoming her al- 
cohol problem is poor. 

Linda argues that she should be given more time 
to rehabilitate herself. In the case of In re Interest 
of Wood and Linden, 209 Neb. 18, 24, 306 N.W.2d 151, 
154-55 (1981), we said: ‘‘ ‘There is no requirement 
that the court must implement a rehabilitation plan 
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for the parent of a child found to be dependent and 
neglected ....’” 

The right of a parent to custody and control of his 
or her children is not an inalienable right. The pub- 
lic has a paramount interest in the protection of the 
children from neglect. In re Interest of Wood and 
Linden, supra; In re Interest of Stoppkotte, 210 Neb. 
1, 312 N.W.2d 454 (1981). 

We are concerned here with the best interests of 
the children, and when the natural parent cannot re- 
habilitate herself in a reasonable time after the ad- 
judication hearing and the prognosis is poor not only 
for purposes of rehabilitation but also for correcting 
the conditions of neglect and dependency, the best 
interests of the children require that a final disposi- 
tion be made without delay. 

Here, the best interests of the children require a 
stable and stimulating environment. The court was 
presented with overwhelming evidence that, unsu- 
pervised, neither parent could ever be responsible 
for the care of the children by reason of his or her 
mental and psychological deficiencies. A super- 
vised attempt to place the children, along with their 
mother Linda, in the homes of family members 
proved near tragically unsuccessful. The welfare 
department worker testified that there is no agency 
whereby the children could remain with either of the 
parents and be under constant supervision of more 
responsible persons. We have held before that 
where a parent is unable to discharge parental re- 
sponsibilities because of mental deficiency, and 
where there are reasonable grounds to believe that 
such condition will continue for a prolonged and in- 
determinate period, the parental rights may be ter- 
minated when such action is found to be in the best 
interests of the child or children. See In re Interest 
of Farmer, 210 Neb. 500, 315 N.W.2d 454 (1982). 

It is our determination that the best interests of 
the children require that the parental rights of 


VOL. 212 JANUARY TERM, 1982 399 


In re Interest of McKinzie 


Lonnie and Linda Wanek be terminated and that 
custody of the children be placed with the Depart- 
ment of Public Welfare for placement in a perma- 
nent and stable environment. The judgment of the 
District Court is affirmed. 

AFFIRMED. 


IN RE INTEREST OF ROD LEE MCKINZIE, A CHILD UNDER 
18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. DEBORAH JO 
BRUNER, APPELLANT. 
323 N.W.2d 78 


Filed August 6, 1982. No. 81-770. 


1. Parental Rights. The right of a parent to maintain custody of his 
or her child is a natural but not an inalienable right; the public has 
a paramount interest in the protection of the rights of a child. 

Courts may not properly deprive a parent of the custody of 

a minor child unless it is affirmatively shown that such parent is 

unfit to perform the duties imposed by the relationship, or has for- 

feited that right. 

An order of the juvenile court terminating parental rights 
must be based on clear and convincing evidence. 

4. Juvenile Courts: Appeal and Error. The Nebraska Supreme 
Court is required to review the record of the separate juvenile 
court de novo. 


Appeal from the Separate Juvenile Court of Lan- 


caster County. Affirmed in part, and in part re- 
versed. 


Paul M. Conley and Leroy P. Shuster, for appel- 
lant. 


Michael G. Heavican, Lancaster County Attorney, 
and Richard J. Hautzinger, for appellee. 


Mariclare Thomas, guardian ad litem. 


Heard before KrivosnHa, C.J., BosLauGH, McCown, 
Hastincs, and CAPORALE, JJ. 
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CAPORALE, J. 

Appellant, Deborah Jo Bruner, appeals to this 
court from an order of the separate juvenile court of 
Lancaster County, Nebraska, dated September 14, 
1981, which terminated her parental rights to Rod 
Lee McKinzie, a minor born September 22, 1970. 
That order also terminated the parental rights of the 
natural father, Herbert Rodney McKinzie, Sr., but 
that portion of the order has not been appealed. 

The two issues are (1) whether the order of the 
juvenile court terminating the parental rights of the 
appellant is supported by the evidence, and (2) 
whether the decision to terminate appellant’s pa- 
rental rights is in the best interests of the minor. 
We reverse. 

Neb. Rev. Stat. § 43-202 (Reissue 1978) provides in 
pertinent part as follows: ‘‘The juvenile court in 
each county ... shall have... 

‘‘(1) Exclusive original jurisdiction as to any 
child under the age of eighteen years, who is home- 
less or destitute, or without proper support through 
no fault of his parent, guardian, or custodian; 

““(2) Exclusive original jurisdiction as to any 
child under the age of eighteen years ... (b) who 
lacks proper parental care by reason of the fault or 
habits of his parent, guardian, or custodian; (c) 
whose parent, guardian, or custodian neglects or re- 
fuses to provide proper or necessary subsistence, 
education, or other care necessary for the health, 
morals, or well-being of such child; (d) whose par- 
ent, guardian, or custodian neglects or refuses to 
provide special care made necessary by the mental 
condition of the child... .” 

This matter was first brought to the attention of 
the juvenile court by a petition filed April 22, 1977, 
alleging the child to be without proper support 
through no fault of his parents. A supplemental pe- 
tition was filed on June 24, 1981, alleging that the 
child was without proper care and supervision due to 
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the faults and habits of his parents, and sought ter- 
mination of the rights of the parents. 

As we have stated in the past, the right of a parent 
to maintain custody of his or her child is a natural 
but not an inalienable right; the public has a para- 
mount interest in the protection of the rights of a 
child. In re Interest of Shepherd, 211 Neb. 318, 318 
N.W.2d 288 (1982); In re Interest of J.L.L., 209 Neb. 
76, 306 N.W.2d 175 (1981). However, courts may not 
properly deprive a parent of the custody of a minor 
child unless it is affirmatively shown that such par- 
ent is unfit to perform the duties imposed by the re- 
lationship, or has forfeited that right. In re Interest 
of Shepherd, supra; In re Interest of D., 209 Neb. 
529, 308 N.W.2d 729 (1981). Furthermore, an order 
of the juvenile court terminating parental rights 
must be based on clear and convincing evidence. In 
re Interest of Shepherd, supra; In re Interest of 
Farmer, 210 Neb. 500, 315 N.W.2d 454 (1982); In re 
Interest of Hiatt, 209 Neb. 195, 8307 N.W.2d 108 (1981); 
Santosky v. Kramer, 455 U.S. 745, 102 S. Ct. 1388, 
71 L. Ed. 2d 599 (1982). 

With those rules in mind we review the record of 
the separate juvenile court de novo, as we are re- 
quired to do. In re Interest of Shepherd, supra; In 
re Interest of Spradlin, 210 Neb. 734, 317 N.W.2d 59 
(1982); In re Interest of Farmer, supra. 

The record clearly and convincingly establishes 
that the minor child suffers from a mild brain dys- 
function and from an attention deficit with hyperac- 
tivity. He manifests behavioral and physiological 
problems. The mother voluntarily placed the child 
with the Lancaster County Division of Public Wel- 
fare for foster care in October of 1976. On May 4, 
1977, the minor was adjudged a dependent child as 
defined in § 43-202(1). He was thereupon committed 
to the temporary legal custody of the Lancaster 
County Division of Public Welfare with continued 
placement in a foster home. A series of hearings 
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and placements followed, including a trial place- 
ment with the appellant. It became obvious during 
this period of time that this child simply required 
more care and attention than the mother, well inten- 
tioned as she may have been, was capable of pro- 
viding. The mother recognizes this fact, although 
she, understandably, appears unable to accept it 
fully. In December of 1980 the appellant stated that 
she planned to relinquish the child for adoption and 
discussed that plan both with the separate juvenile 
court and with a social agency. Appellant, however, 
changed her mind in that regard. When the child 
became aware that such a plan was being consid- 
ered he became even more depressed and exhibited 
even more behavioral problems. In May of 1981 the 
court changed the custody of the child from the Lan- 
caster County Division of Public Welfare to the De- 
partment of Public Welfare, State of Nebraska. 

The record clearly and convincingly establishes 
that the minor child is in need of a consistent and 
stable home environment which will provide him 
with a sense of belonging. The record also estab- 
lishes that the mother has been unable to provide 
such an environment and sense of belonging. What 
the record does not show is that such an environ- 
ment cannot be provided without terminating the 
mother’s rights or that it is in the best interests of 
the child that those rights be terminated. Indeed, 
the record demonstrates that he has an attachment 
both to his mother and to his younger sister who is 
living with the mother. The record contains little 
evidence as to the likelihood of finding adoptive par- 
ents with the requisite skills and resources to pro- 
vide this now almost 12-year-old boy with the en- 
vironment and emotional support which he so clear- 
ly needs. Nor is there any showing he cannot be 
provided that environment and emotional support by 
continuing his custody in the Department of Public 
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Welfare of the State of Nebraska, with his mother 
having rights of visitation. 

That portion of the order of the separate juvenile 
court of Lancaster County, Nebraska, dated Septem- 
ber 14, 1981, which terminates appellant’s parental 
rights in the minor child is reversed. That portion 
of the order continuing custody of the child in the 
Department of Public Welfare is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED. 

CLINTON, J., participating on briefs. 

BosLauGu, J., dissenting. 

The majority opinion finds that the child in ques- 
tion requires more care and attention than the 
mother can (or is willing to) provide. It concludes 
that the solution is not to terminate the mother’s 
rights, but to institutionalize the child so that the 
mother’s right of visitation may be preserved. I 
find this an unacceptable solution and not one in the 
best interests of the child. 

As long as the child remains in a proper foster 
care setting, and gets the necessary medication and 
psychosocial discipline and attention, his disorders 
may be controllable to some degree. However, the 
witnesses testifying as to the child’s condition 
stressed that the most important factor in this 
child’s future is that he be placed in a stable situ- 
ation. 

There is considerable testimony in the record that, 
in spite of the medication and proper techniques in 
dealing with his hyperactivity, his worst behavioral 
episodes occurred during times when he viewed his 
future as unstable. Although he does have an at- 
tachment to his mother, as the majority states, the 
record is clear that this child has a tremendous de- 
sire and need for a stable homelife where he can be 
loved and raised like other children, and that he be- 
lieves he will never be returned to his mother. The 
last thing this child needs is to be continued in foster 
care with the accompanying ambivalence of a dim 
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hope that he may someday return home, yet the be- 
lief that he will never be able to. 

I believe the record shows, by clear and convinc- 
ing evidence, that a stable environment for this child 
cannot be obtained without terminating the appel- 
lant’s parental rights. During the trial placement of 
the child with his mother in 1979-80, there were nu- 
merous weekends when she placed both the child in 
interest and his sister in Cedars Home for Children in 
Lincoln because of ‘‘problems’’ she was having, ei- 
ther financial or personal. At the time of the dispo- 
sition hearing the mother had finally obtained a full- 
time job, and her personal problems centered around 
her second husband (not the child’s father). When 
the child in interest went back into foster care, the 
trial court ordered that the second husband not be 
present during visitations between the child and 
mother, but the mother admitted that he was often 
there during visitations. The mother has moved 
numerous times during the pendency of this action, 
with each move being into a different school area. 
At the final disposition hearing she stated that she 
had separated from her second husband and had 
moved back to Lincoln from Eagle, but was not sure 
whether or not she would divorce the husband. 
There is nothing in the evidence to show that the 
mother intends to or is capable of providing even 
geographic stability for the child. 

During the child’s second stay in foster care, com- 
mencing in October 1980, the mother’s efforts to visit 
the child became much less frequent. Pam Hughes, 
the child’s foster mother from March 25, 1981, to 
June 4, 1981, testified there were only two visits be- 
tween the mother and child during this time, both of 
them being initiated by the child himself. During 
the time the child was at the Nebraska Psychiatric 
Institute, the mother at first refused to visit him 
there because she did not agree with the welfare 
worker that the visits should be supervised. During 
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the disposition hearing, which extended over a peri- 
od of 2 or 3 weeks, she did visit him once, but only 
after earlier testimony that she had not visited him 
since he had been there. 

The testimony shows that this sporadic visitation 
by the mother was extremely hard on the child. 
There is nothing in the record to demonstrate that 
the mother’s visitation attitude will change. It is 
difficult to understand why this child should be left 
in a situation identical to that which drove him from 
“normal” foster care in a home setting to an in- 
patient setting at NPI. 

While this child may not be as adoptable as chil- 
dren without his behavior disorders, the evidence 
does not show that adoption is not a viable alterna- 
tive. There is evidence that when the mother was 
considering voluntarily relinquishing the child for 
adoption, the counselor from Lutheran Family and 
Social Services found a family willing to adopt him. 

Our cases hold, generally, that it is in a child’s 
best interests ‘‘that a final disposition be made with- 
out delay.”’ In re Interest of McKee, 208 Neb. 623, 
304 N.W.2d 918 (1981). See, also, In re Interest of 
Holley, 209 Neb. 4387, 308 N.W.2d 341 (1981); In re In- 
terest of Levey, 211 Neb. 66, 317 N.W.2d 760 (1982); 
In re Interest of Hastings, 211 Neb. 209, 318 N.W.2d 
80 (1982). ‘‘ ‘[W]e will not gamble with the child’s 
future; [he] cannot be made to await uncertain pa- 
rental maturity.’ ’’ State v. Souza-Spittler, 204 Neb. 
508, 511, 288 N.W.2d 48, 52 (1979). The majority opin- 
ion appears to ignore these cases, and disregards 
clear evidence that a stable situation is required for 
this child’s best interests. It is the appellant herself 
who provides the lion’s share of the instability in this 
child’s life. 

I would affirm the judgment of the juvenile court. 

Has Tincs, J., joins in this dissent. 


406 NEBRASKA REPORTS VOL. 212 


State v. Hack and Callans 


STATE OF NEBRASKA, APPELLEE, V. STEVEN HACK AND 
JOHN CALLANS, APPELLANTS. 
322 N.W.2d 806 


Filed August 6, 1982. No. 81-771. 


1. Arrests: Probable Cause. Probable cause for an arrest exists if 
the officer has reasonable cause to believe that the person arrested 
has committed a felony. 

: Probable cause does not require that the officer 
see the commission of a felony and does not require the same type 
of specific evidence of each element of the offense as would be 
needed to support a conviction. 

If the facts available to the officer at the time of 
the arrest would warrant a man of reasonable caution in the belief 
the action was appropriate, then probable cause exists. 


Appeal from the District Court for Lincoln Coun- 
ty: KeiTH WinpRvuMm, Judge. Affirmed. 


John P. Murphy, Lincoln County Public Defender, 
for appellants. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


BOsLaAuGH, J. 

After a trial to a jury, the defendants, Steven Hack 
and John Callans, were convicted of manufacturing 
marijuana and possession of marijuana weighing 
more than 1 pound. They were sentenced to terms 
of 6 months each in the county jail. They have ap- 
pealed and contend the trial court erred in over- 
ruling their pretrial motion to suppress. 

The record shows that Box Elder Canyon, located 
south of Maxwell, Nebraska, is well known as a 
place where marijuana may be harvested. 

On September 26, 1980, after receiving information 
from a private citizen, Douglas W. Ochsner, a dep- 
uty sheriff of Lincoln County, Nebraska, went to the 
vicinity of Box Elder Canyon. Ochsner arranged for 
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two other officers, Mitch Strasburg, the night super- 
visor sergeant of the sheriff’s office, and Deputy Mc- 
Leish, to meet him at a point near Box Elder Can- 
yon. 

At about 10:30 p.m. the officers proceeded to Box 
Elder Canyon where they found a white Ford van 
with Colorado license plates parked at the side of the 
road. Since there was no one in the van, the officers 
stationed themselves along the road so that they 
could observe the van. At about 11 p.m. Mark E. 
Larson, a state patrolman, joined the group of offi- 
cers. While the officers had the van under observa- 
tion, from time to time they could see a flashlight or 
lantern moving around in the general area of a 
marijuana field to the west of the road. 

Between 1:30 and 2 a.m. three men, later identi- 
fied as the defendants and Jesse Adkins, came out of 
the field to the west of the road and entered the van. 
After the men entered the van, the lights on the van 
were turned on for 5 or 10 seconds and then turned 
off. This happened twice. At about 2:50 a.m. the of- 
ficers decided to approach the van. The men were 
ordered out of the van and handcuffed. They were 
‘‘pat-searched”’ and each one was found to have a 
knife. The officers walked into the field west of the 
road approximately 100 yards and discovered five 
bags of freshly cut marijuana weighing approxi- 
mately 100 pounds. 

The defendants and Adkins were then taken to the 
sheriff’s office at North Platte, Nebraska. The van 
was towed to North Platte where an inventory 
search was made. 

The defendants’ principal contention is that the ar- 
rest without a warrant was illegal because there was 
no probable cause for the arrest. Probable cause 
for an arrest exists if the officer has reasonable 
cause to believe that the person arrested has com- 
mitted a felony. Probable cause does not require 
that the officer see the commission of a felony. 
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‘* “Probable cause does not require the same type of 
specific evidence of each element of the offense as 
would be needed to support a conviction,’....’’ 
State v. Brewer, 190 Neb. 667, 674-75, 212 N.W.2d 90, 
94 (1973). 

If the facts available to the officer at the time of 
the arrest would warrant a man of reasonable cau- 
tion in the belief the action was appropriate, then 
probable cause exists. State v. Dillwood, 183 Neb. 
360, 160 N.W.2d 195 (1968). 

In State v. Nowicki, 209 Neb. 640, 645-46, 309 
N.W.2d 89, 93 (1981), we said: ‘‘This court has held 
that a police officer is authorized to arrest a person 
without a warrant if he has reasonable cause to be- 
lieve that such person has committed a crime.... 
‘ “(T]he test of probable cause for a warrantless ar- 
rest is whether at the moment the facts and circum- 
stances within their (the officers’) knowledge and of 
which they had reasonably trustworthy information 
were sufficient to warrant a prudent man in believ- 
ing that the petitioner had committed or was com- 
mitting an offense.’’’ In this regard, we have also 
held that probable cause is to be evaluated by the 
collective information of the police engaged in a 
common investigation.’’ In State v. Dussault, 193 
Neb. 122, 126, 225 N.W.2d 558, 561 (1975), we said: 
‘* “In dealing with probable cause, however, as the 
very name implies, we deal with probabilities. These 
are not technical; they are the factual and practical 
considerations of everyday life on which reasonable 
and prudent men, not legal technicians, act... .’ ”’ 
State v. Atwater, 193 Neb. 669, 671, 228 N.W.2d 876, 
878 (1975), notes: ‘‘ ‘ ‘* * * * there is no formula for 
the determination of reasonableness. Each case is 
to be decided on its own facts and circumstances.”’ ’ 
The ultimate test is whether the action of the offi- 
cers was reasonable.”’ 

The evidence in this case is that a van with foreign 
license plates was found parked at night on a county 
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road near a marijuana field where harvesting was 
known to take place. Surveillance was established 
and a flashlight or lantern was seen from time to 
time moving about in the general area of the mari- 
juana field. After a surveillance of more than 3 
hours, three men were seen returning to the van 
from the general direction of the marijuana field. 
The reasonable inference to be drawn from these 
facts was that the three men had been in the mari- 
juana field harvesting marijuana. Shortly after 
they were apprehended, five bags of harvested mari- 
juana were found a short distance from the road. 

After the van was taken to North Platte, an inven- 
tory search was made and an Argus camera with 
film, empty plastic bags and twine, an Eveready 
lantern and battery, and a Ray-O-Vac ‘light were 
seized. The defendants complain that the officers 
had no right to seize these items because they had no 
connection to the crime. 

The plastic bags and twine were of the type used 
to contain the harvested marijuana found near the 
scene of the arrest. A flashlight or lantern had been 
observed in the general area of the marijuana field 
while the van was under surveillance. The film in 
the camera, when developed, included photographs 
of two of the men in a marijuana field. 

The defendants concede that an inventory search 
was authorized. See Michigan v. Thomas, ___. U.S. 
___, 102 S. Ct. 3079, 73 L. Eid. 2d 750 (1982). The search 
of the van was authorized also as incident to the ar- 
rest. See, State v. Watts, 209 Neb. 371, 307 N.W.2d 
816 (1981); State v. Franklin, 194 Neb. 680, 234 
N.W.2d 610 (1975); State v. Booth, 202 Neb. 692, 276 
N.W.2d 673 (1979). The items seized during the 
search were connected to the crime and the seizure 
was not unreasonable. 

The ruling on the motion to suppress was correct. 
The judgment of the District Court is affirmed. 

AFFIRMED. 
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Krivosua, C.J., concurring in the result. 

I concur in the result reached by the majority in 
this court. I write separately, however, to express 
my belief that the development of the film in the 
camera was not proper and was not a part of the au- 
thorized search of the van. I believe, however, that 
the evidence obtained by reason of developing the 
film, in light of all the other evidence in this case, 
was without prejudice and therefore does not justify 
granting to the appellants a new trial. See Chap- 
man v. California, 386 U.S. 18, 87 8. Ct. 824, 17 
L. Ed. 2d 705 (1967). 

CAPORALE, J., joins in this concurrence. 


STATE OF NEBRASKA, APPELLEE, V. KENNETH D. 
MEINTS, APPELLANT. 
322 N.W.2d 809 


Filed August 6, 1982. No. 81-828. 


1. Homicide. In a homicide case the State is required to prove that 
an act of the defendant caused the death of the victim. 

2. Homicide: Proximate Cause. The act of the accused must be a 
proximate cause of death but need not be the direct, immediate 
cause. It is sufficient if the direct cause resulted naturally from 
the act of the accused, as where the direct cause is a disease or in- 
fection resulting from the injury inflicted by the accused. 

It is not a defense that improper treatment on the 
part of physicians, nurses, or the victim may also have contributed 
thereto. But where death results solely from erroneous treatment 
by another, the one who inflicted the injury is not responsible for 
homicide. 

4. Homicide: Proof of Death. For purposes of the law of homicide, 
proof of the death of the victim may be established by proof of the 
irreversible cessation of the victim's total brain functions. 

5. Homicide: Brain Death: Proximate Cause. Where a homicide 
victim has suffered brain death, removal of life support systems is 
not an efficient intervening cause of death. 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 
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Douglas McArthur, for appellant. 


Paul L. Douglas, Attorney General, and Lynne 
Rae Fritz, for appellee. 


Heard before Krivosna, C.J., BosLaucH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


Bos.LauGuH, J. 

After a trial to a jury the defendant, Kenneth D. 
Meints, was convicted of motor vehicle homicide 
and sentenced to imprisonment for 18 months to 3 
years. 

The prosecution arose out of an automobile acci- 
dent in which Jodi Southard, an 8-year-old child, was 
fatally injured. At the time of the accident the vic- 
tim was a passenger in an automobile operated by 
her father. There was evidence from which the jury 
could find beyond a reasonable doubt that an auto- 
mobile operated by the defendant struck the rear of 
the Southard automobile, forcing it across the cen- 
terline of the highway and causing a front-end colli- 
sion between it and a pickup truck proceeding in the 
opposite direction. The jury could also find beyond 
a reasonable doubt that the defendant was under the 
influence of alcoholic liquor at the time of the acci- 
dent. 

The principal issue upon the appeal relates to the 
cause of death of the victim. The evidence is that 
the victim was in a comatose condition when she 
was removed from the Southard automobile immedi- 
ately after the collision. She was taken to the Be- 
atrice Community Hospital by ambulance and ex- 
amined there by Dr. John W. Porter. Dr. Porter 
testified that the victim was suffering from severe 
respiratory distress, to the point that he was afraid 
she might die in the emergency room. Dr. Porter 
diagnosed her injury as a severe head injury and 
made arrangements to have her taken to Lincoln, 
Nebraska, at once. 
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The victim arrived at the Bryan Memorial Hos- 
pital in Lincoln shortly after midnight on July 5, 
1981, and was examined by Dr. Louis J. Gogela, a 
neurosurgeon. Dr. Gogela found the victim was to- 
tally stuporous and totally unresponsive. He con- 
cluded that she had sustained a very serious injury 
to the brain stem. Because of the nature of the in- 
jury he requested Dr. George J. Wolcott, a specialist 
in neurology and pediatric neurology, to assist in the 
treatment of the victim. 

Both Dr. Gogela and Dr. Wolcott testified at length 
concerning the procedures which they followed in 
examining the victim. Their examinations dis- 
closed that the victim was in complete areflexia, 
without reflexes, and with fully dilated and fixed 
pupils. There was an absence of spontaneous move- 
ments or breathing, and no response to normally 
painful stimuli. An encephalogram test performed 
on July 6, 1981, showed there was no brain activity, 
and Dr. Wolcott concluded cerebral death had oc- 
curred. 

Since the time that the victim had been placed in 
the ambulance at the scene of the accident in Be- 
atrice, Nebraska, at approximately 10:30 p.m. on 
July 4, 1981, she had been receiving assistance to en- 
able her to breathe. At the hospital in Lincoln she 
was placed on a respirator and a drug was adminis- 
tered to assist in maintaining her blood pressure. 
Dr. Wolcott testified that over a period of 30 hours 
she was removed from the respirator 5 or 6 times 
and that on each occasion she did not begin to 
breathe. 

Dr. Gogela testified that in his experience no per- 
son with an injury such as that sustained by the vic- 
tim has ever recovered. In his opinion, a person 
with such an injury who is maintained on a res- 
pirator will die within 48 to 72 hours despite all life 
support that can be provided. 

Dr. Wolcott testified that he has never known of a 
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patient with the type of injury which the victim sus- 
tained who survived. If such a patient is continued 
on life support systems, death usually occurs within 
a matter of days from pneumonia, kidney failure, 
heart failure, or other complications. 

On the afternoon of July 6, 1981, after consultation 
with the family, Dr. Wolcott pronounced Jodi South- 
ard dead and removed her from the respirator. Her 
heart continued to beat for a short time after she 
had been removed from the respirator. 

An autopsy was performed upon the body of the 
victim by Dr. Harlan L. Papenfuss. Dr. Papenfuss 
testified that his examination disclosed the victim 
“had an early acute pneumonia developing.’’ He 
further testified that in his opinion, within reason- 
able medical certainty, the cause of death was dam- 
age to the brain stem consisting of the upper portion 
of the cervical cord and the medullary portion of the 
brain stem. 

The trial court instructed the jury that the State 
was required to prove beyond a reasonable doubt 
that the defendant caused the death of Jodi Southard 
by operating his motor vehicle while under the influ- 
ence of alcoholic liquor and that the unlawful op- 
eration of his motor vehicle was the proximate 
cause of her death. The instructions contained a 
definition of both proximate cause and efficient in- 
tervening cause. 

Instruction No. 10 was as follows: ‘‘If you find be- 
yond a reasonable doubt that defendant unlawfully 
operated a motor vehicle as defined in these Instruc- 
tions, and such unlawful operation proximately 
caused injuries to Jodi Southard, which: 

‘1. Caused her brain to irreversibly cease func- 
tioning so that there was an unresponsiveness to nor- 
mal painful stimuli, an absence of spontaneous 
movements or breathing, and an absence of re- 
flexes, and 

‘2. Her breathing and heart beat could be main- 
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tained only by medical support systems which condi- 
tion was also irreversible, 

“Then the subsequent withdrawal of such support 
systems before her breathing and heart beat finally 
stopped would not be an efficient intervening cause 
of her death, and defendant’s unlawful operation of a 
motor vehicle would be the proximate cause of such 
death.”’ 

Instruction No. 10, which was objected to by the 
defendant, defined ‘‘brain death’’ and advised the 
jury that if it found beyond a reasonable doubt that 
brain death had in fact occurred, then withdrawal of 
life support systems from the victim would not be an 
efficient intervening cause of her death. The de- 
fendant contends that instruction No. 10 was errone- 
ous; that the trial court should have defined death in 
terms of cessation of respiration, heartbeat, and cir- 
culation; and that withdrawal of the life support sys- 
tems from the victim was an efficient intervening 
cause and the proximate cause of her death. For 
the purpose of this opinion, we consider brain death 
only as it may be involved in homicide cases. See 
Commonwealth v. Golston, 373 Mass. 249, 366 N.E.2d 
744 (1977). 

In a homicide case the State is required to prove 
that an act of the defendant caused the death of the 
victim. Reyes v. State, 151 Neb. 636, 38 N.W.2d 539 
(1949). The fact that some other agency combined 
with the act of the defendant to cause the death is 
not a defense unless the other agency is an efficient 
intervening cause. 

In State v. Harris, 194 Neb. 74, 230 N.W.2d 203 
(1975), the victim sustained a fractured hip during 
an attempted robbery. The victim later died as a 
result of the injury, treatment of the injury, and 
complications that developed during the treatment. 
We held that the act of the accused must be a proxi- 
mate cause of death but need not be the direct, im- 
mediate cause. It is sufficient if the direct cause re- 
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sulted naturally from the act of the accused, as 
where the direct cause is a disease or infection re- 
sulting from the injury inflicted by the accused. It 
is not a defense that improper treatment on the part 
of physicians, nurses, or the victim may also have 
contributed thereto. But where death results solely 
from erroneous treatment by another, the one who 
inflicted the injury is not responsible for homicide. 

There is no evidence of improper or erroneous 
treatment in this case. The uncontradicted evi- 
dence is that the injury to the brain stem was a fatal 
injury for which there could be no treatment and 
from which there could be no recovery. By the use 
of life support systems the victim could be made to 
continue to breathe for a matter of days, but the na- 
ture of the injury was such that this function would 
cease within a short time even if the life support sys- 
tems were continued. 

The concept of ‘‘brain death’’ developed, of neces- 
sity, as a result of advancements in medical science 
and techniques which permit the artificial mainte- 
nance of certain body functions by external means. 
As stated by the Supreme Court of New Jersey in In 
Re Quinlan, 70 N.J. 10, 26-28, 355 A.2d 647, 656 (1976): 
‘The determination of the fact and time of death in 
past years of medical science was keyed to the ac- 
tion of the heart and blood circulation, in turn de- 
pendent upon pulmonary activity, and hence cessa- 
tion of these functions spelled out the reality of 
death. 

‘‘Developments in medical technology have obfus- 
cated the use of the traditional definition of death. 
Efforts have been made to define irreversible coma 
as a new criterion for death, such as by the 1968 re- 
port of the Ad Hoc Committee of the Harvard Medi- 
cal School (the Committee comprising ten physi- 
cians, an historian, a lawyer and a theologian), 
which asserted that: 

‘From ancient times down to the recent past it 
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was clear that, when the respiration and heart 
stopped, the brain would die in a few minutes; so the 
obvious criterion of no heart beat as synonymous 
with death was sufficiently accurate. In those times 
the heart was considered to be the central organ of 
the body; it is not surprising that its failure marked 
the onset of death. This is no longer valid when 
modern resuscitative and supportive measures are 
used. These improved activities can now restore 
“life’’ as judged by the ancient standards of persist- 
ent respiration and continuing heart beat. This can 
be the case even when there is not the remotest possi- 
bility of an individual recovering consciousness fol- 
lowing massive brain damage. [‘‘A Definition of Ir- 
reversible Coma,’’ 205 J.A.M.A. 337, 339 (1968)].’ 

‘The Ad Hoc standards, carefully delineated, in- 
cluded absence of response to pain or other stimuli, 
pupilary reflexes, corneal, pharyngeal and other re- 
flexes, blood pressure, spontaneous respiration, as 
well as ‘flat’ or isoelectric electroencephalograms 
and the like, with all tests repeated ‘at least 24 hours 
later with no change.’ In such circumstances, 
where all of such criteria have been met as showing 
‘brain death,’ the Committee recommends with re- 
gard to the respirator: 

‘“*The patient’s condition can be determined only 
by a physician. When the patient is hopelessly dam- 
aged as defined above, the family and all colleagues 
who have participated in major decisions concerning 
the patient, and all nurses involved, should be so in- 
formed. Death is to be declared and then the res- 
pirator turned off. The decision to do this and the 
responsibility for it are to be taken by the physician- 
in-charge, in consultation with one or more physi- 
cians who have been directly involved in the case. It 
is unsound and undesirable to force the family to 
make the decision. [205 J.A.M.A., supra at 338 (em- 
phasis in original)].’ ”’ 

In In re Bowman, 94 Wash. 2d 407, 617 P.2d 731 
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(1980), the Supreme Court of Washington noted that 
with the recent advancement of medical science, the 
traditional common-law ‘heart and lungs’’ defini- 
tion is no longer adequate. The court stated: ‘‘Un- 
til recently, the definition of death was both medi- 
cally and legally a relatively simple matter. When 
the heart stopped beating and the lungs stopped 
breathing, the individual was dead according to phy- 
sicians and according to the law. The traditional 
definition did not include the criterion of lack of 
brain activity because no method existed for diag- 
nosing brain death. Moreover, until recently, no 
mechanical means have been available to maintain 
heart and lung action; and respiration, heart action, 
and brain function are so closely related that with- 
out artificial support, the cessation of any one of 
them will bring the other two to a halt within a very 
few minutes. Wasmuth, The Concept of Death, 30 
Ohio St. L.J. 32, 38 (1969). ... 

‘“‘With the recent advancement of medical science, 
the traditional common law ‘heart and lungs’ defini- 
tion is no longer adequate.... 


“|... It is the law’s determination that brain 
death is the legal equivalent of death because—un- 
der current medical science—the capacity for life is 
irretrievably lost when the entire brain, including 
the brain stem, has ceased functioning.’’ Id. at 
412-16, 617 P.2d at 734-36. 

More than one-half of the states now recognize 
brain death as a definition of death. In a number of 
homicide cases proof of brain death has been held to 
satisfy the requirement of the victim’s death as an 
element of the crime. 

In Commonwealth v. Golston, 373 Mass. 249, 366 
N.E.2d 744 (1977), in affirming a conviction for mur- 
der in the first degree, the Supreme Judicial Court 
of Massachusetts approved an instruction which 
stated as a matter of law that brain death satisfied 
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the element of the death of the victim. The court 
also noted that the references to respiration and pul- 
sation in the traditional definition of death ‘‘must be 
taken to refer to spontaneous rather than artificially 
supported functions.”’ Id. at 254, 366 N.W.2d at 748. 

In Swafford v. State, ___._ Ind. ____, 421 N.E.2d 596 
(1981), a conviction for murder was affirmed. The 
Supreme Court of Indiana held that ‘‘for purposes of 
the law of homicide proof of the death of the victim 
may be established by proof of the irreversible ces- 
sation of the victim’s total brain functions.’’ Id. at 
___, 421 N.E.2d at 602. 

In State v. Johnson, 60 Ohio App. 2d 45, 395 N.E.2d 
368 (1977), a conviction for aggravated murder was 
affirmed. The court said: ‘‘Historically, the con- 
cept of clinical death embraced by the medical and 
legal professions has not included any criteria re- 
lating to brain activity. Death was regarded as the 
irreversible cessation of all vital functions, pri- 
marily respiration, circulation and heart beat, and 
its occurrence was marked by an instant or moment 
in time. Advances in medicine during the past sev- 
eral decades have rendered suspect these traditional 
criteria of death. Today the medical profession al- 
most universally regards death as a continuing proc- 
ess which progresses through several distinct steps. 
Modern medicine has made it possible for physi- 
cians not only to diagnose brain death but also, para- 
doxically, to keep a patient, who has no chance of 
ever again functioning as a rational being with a 
human spirit and soul, ‘alive’ through artificial 
means. 


‘|. . From the premise that one is not dead under 
Ohio law until ‘clinically dead,’ appellant concludes 
that Otto Baum was legally ‘alive’ on November 6, 
1975, even though his brain was dead, and therefore 
the cause of death was Dr. Walus’ removal of the 
supplemental oxygen supply. The obvious flaw in 
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this argument is that Baum did not reach the point 
where Dr. Walus stopped administering oxygen by 
accident. He reached it because of defendant’s act. 
A result may have more than one ‘cause.’ On the 
evidence, the most that can be said is that a jury 
question was presented as to the cause of Baum’s 
death.... 

‘‘Was there evidence from which the jury could 
conclude beyond a reasonable doubt that appellant 
did, in fact, cause the death of Otto Baum? The an- 
swer must be yes. Every lay witness who observed 
Baum shortly after the attack testified that he was 
critically injured even before he arrived at General 
Hospital. Once there, his condition deteriorated 
rapidly to the point where surgery was necessary if 
he were to have any chance for survival. Although 
the operation was successful in removing the im- 
mediate danger posed by the blood clot, it failed to 
reverse the gradual collapse of Baum’s central ner- 
vous system caused by the injuries to his brain.’’ 
Td. at 48-51, 395 N.E.2d at 371-73. 

In State v. Fierro, 124 Ariz. 182, 603 P.2d 74 (1979), 
in affirming a conviction for first degree murder 
where the victim had suffered brain death as a re- 
sult of gunshot wounds, the court noted: ‘‘[T]he re- 
moval of life support systems did not change nor al- 
ter the natural progression of the victim’s physical 
condition from the gunshot wounds in the head to his 
resulting death.”’ Id. at 185, 603 P.2d at 77. 

In State v. Johnson, 56 Ohio St. 2d 35, 381 N.E.2d 
637 (1978), a conviction for aggravated murder was 
affirmed. The court held the jury could find that the 
defendant had caused the victim’s death where the 
victim suffered brain death as a result of severe 
head trauma and supplemental oxygen was discon- 
tinued after 4 days of testing. 

The cases which have been cited all support a rule 
that proof of brain death is sufficient as proof of the 
victim’s death in a homicide case, and removal of 
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life support systems is not an efficient intervening 
cause of death in such cases. We conclude that the 
defendant’s assignments of error are without merit. 

The defendant makes two other arguments which 
require mention. The defendant complains that in- 
struction No. 10 did not require the jury to find that 
the fact of brain death had been established in ac- 
cordance with ‘‘reasonable medical standards.’’ 
There are several reasons why that contention is 
without merit in this case. 

The definitions used in instruction No. 10 followed, 
in substance, the standards which are now generally 
accepted for use in determining whether brain death 
has occurred. As the Colorado Supreme Court 
stated in Lovato v. Dist. Ct., 198 Colo. 419, 601 P.2d 
1072 (1979), in referring to the 1968 report of the Ad 
Hoc Committee of the Harvard Medical School to 
Examine the Definition of Brain Death: ‘‘These cri- 
teria constitute the basis of accepted medical stand- 
ards for determination of brain death.’’ Id. at 426, 
601 P.2d at 1076. 

It appears from the record that there was no issue 
in the District Court concerning this matter. The 
objection to instruction No. 10 was on a different 
ground. The testimony of Dr. Gogela and Dr. Wol- 
cott showed that they had followed accepted pro- 
cedure in determining that brain death had oc- 
curred. 

The defendant also calls attention to several legis- 
lative proposals. A bill was introduced in the Legis- 
lature in 1977 concerning the right of a terminally ill 
patient to direct that artificial life support systems 
be withheld. The bill, L.B. 400, was indefinitely 
postponed in committee. In 1982 a bill was intro- 
duced in the Legislature to adopt the Uniform Deter- 
mination of Death Act. The bill, L.B. 691, was also 
indefinitely postponed in committee. We find noth- 
ing in regard to these matters which is controlling in 
this case. 
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There being no error, the judgment of the District 
Court is affirmed. 

AFFIRMED. 

CLINTON, J., concurring in the result. 

I concur in the result. Most of the discussion 
about brain death is wholly unnecessary. The time 
of death of the victim is not an issue in this case. 
The proof was that the victim was dead by any 
standard when the charge was filed. The only issue 
other than defendant’s criminal culpability was 
whether her death was caused by the act of the de- 
fendant or by withdrawal of the support system. 
The ordinary instruction on intervening cause would 
have sufficed. The undisputed testimony is that de- 
fendant’s acts and not the withdrawal of the support 
system were the cause of death. The giving of in- 
struction No. 10 was harmless error. The discussion 
in State v. Harris, 194 Neb. 74, 230 N.W.2d 203 (1975), 
and State v. Johnson, 60 Ohio App. 2d 45, 395 N.E.2d 
368 (1977), cited in the court’s opinion, adequately 
disposes of the defendant’s arguments. There is no 
need, in cases of this type, to be concerned with the 
issue of brain death unless the State begins to prose- 
cute for homicide while the victim is still on the life 
support system. 

Wuirte, J., joins in this concurrence. 


KEVIN BUTLER, APPELLANT, V. MIDWEST SUPPLY 
COMPANY, APPELLEE. 
322 N.W.2d 815 


Filed August 6, 1982. No. 81-837. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Nebraska Workmen's Compensation Court following 
rehearing have the same force and effect as a jury verdict in a civil 
case, and will not be set aside unless the evidence is insufficient to 
warrant the making of the award or the findings of fact do not sup- 
port the award. 


422 NEBRASKA REPORTS VOL, 212 
Butler v. Midwest Supply Co. 


2. Workmen’s Compensation: Evidence: Proof. In a workmen’s 
compensation case the burden of proof is upon the plaintiff to prove 
by a preponderance of the evidence that he is suffering from a dis- 
ability and that such disability is the result of an accident arising 
out of his employment. 

3. Workmen’s Compensation: Expert Witnesses. Where medical 
evidence is relied upon in a workmen’s compensation case to show 
the nature and extent of the disability and that there is a causal 
connection between the alleged injury, the employment, and the 
disability, the triers of fact are not required to take the opinions of 
such experts as binding upon them. 

4. Workmen’s Compensation: Attorney Fees. Where, upon rehear- 
ing in a workmen’s compensation case, an employer has obtained a 
termination of a previous running award for temporary total dis- 
ability, it cannot be said that the employer has failed to obtain any 
reduction in the amount of such award so as to be liable for statu- 
tory attorney fees. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Michael G. Goodman and Martin A. Cannon of 
Matthews, Cannon & Riedmann, for appellant. 


Baylor, Evnen, Curtiss, Grimit & Witt, for appel- 
lee. 


Heard before KRIvosHA, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The plaintiff, Kevin Butler, has appealed from an 
award of the Nebraska Workmen’s Compensation 
Court which on rehearing terminated a running 
award for temporary total disability. 

Following the initial hearing the plaintiff was 
awarded certain benefits because of an industrial 
accident suffered by him on December 28, 1978, 
while employed by the defendant, Midwest Supply 
Company. In addition to an award of benefits for 
medical expenses and temporary partial and total 
disability to November 25, 1980, the date of the hear- 
ing, the plaintiff was awarded continuing temporary 
total disability benefits ‘‘for so long in the future as 
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the plaintiff shall remain totally disabled as a result 
of the said accident ....’’ The defendant requested 
a rehearing before a three-judge court, which result- 
ed in an award substantially in accord with the origi- 
nal award, except that it declared that ‘‘Plaintiff has 
failed to prove by a preponderance of the evidence 
that he suffers or has suffered any disability after 
June 16, 1981, as a result of said accident and in- 
jury.’’ On appeal to this court the plaintiff's assign- 
ments of error are that the court failed to find that 
plaintiff was suffering from a continuing disability 
and failed to award him statutory attorney fees. 

In December of 1978 the plaintiff was employed by 
the defendant in Omaha, Nebraska, as a shag driver. 
This required that he load and unload trucks and 
drive them to different locations around the defend- 
ant’s premises. On December 28 he was closing a 
door on a trailer when the latch slipped out and 
struck him on the mouth. He was taken to the 
emergency room of a local hospital where he was 
examined, advised to take aspirin and use hotpacks, 
and was then released to go home. 

During the months following the accident the 
plaintiff was treated by a number of dental and 
medical doctors. He had no fractures, but did have 
some torn ligaments, and claims to have developed 
an infection around the gums. In order to relieve 
the pain which he claims to have, the plaintiff has 
taken a great number of aspirins and uses alcohol to 
excess, and aS a consequence has developed a 
stomach problem of some nature. It is the plain- 
tiff’s position that his chief complaint is the severe 
pain in his mouth, which is activated by movement. 
He stated that he had not been released to return to 
work by his present physician, Dr. Voightlander. 

In considering this matter on appeal we are gov- 
erned by the rule that the findings of fact made by 
the Nebraska Workmen’s Compensation Court after 
rehearing have the same force and effect as a jury 
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verdict in a civil case, and will not be set aside un- 
less the evidence is insufficient to warrant the mak- 
ing of the award or the findings of fact do not sup- 
port the award. Union Packing Co. v. Klauschie, 
210 Neb. 331, 314 N.W.2d 25 (1982). Therefore, a re- 
view of the medical evidence is necessary. 

Dr. James M. Steier, the plaintiff's family phy- 
sician and the first to treat the plaintiff after the ac- 
cident, testified that Mr. Butler did not complain of 
any injury to his teeth, and that he had no way to 
evaluate whether or not the trauma as related to 
him by the plaintiff was the cause of his pain and 
disability. 

The next professional to see Mr. Butler was Dr. 
Doyle D. Gustafson, a dental surgeon, who last 
talked to the plaintiff on May 13, 1980. When asked 
if he had an opinion as to whether or not the pain 
which the plaintiff was suffering was such that it 
would substantially affect his ability to be gainfully 
employed, he replied that he felt incompetent to 
pass on that kind of a question. He did say that the 
plaintiff had a disturbance, but whether it came 
from an injury or from a psychological problem, he 
really could not sort out. 

An oral maxillofacial surgeon, Dr. James G. Mor- 
gan, who is licensed to practice both medicine and 
dentistry, next saw the plaintiff. In his testimony 
given on April 27, 1981, referring to examinations 
made of the plaintiff in March of 1980, he stated that 
he could find nothing specific to relate the plaintiff’s 
pain to, nothing to account for the pain, and that he 
had no way of telling whether the plaintiff’s com- 
plaints of pain were related to his accident of De- 
cember 28, 1978. He was unable to diagnose any 
dental problem that would explain the complaint of 
pain. 

On March 21, 1980, the plaintiff was seen by Dr. 
William Shiffermiller, a physician specializing in in- 
ternal medicine. He gave as his opinion that the 
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abdominal pain and discomfort were not the result 
of the accidental injury of December 28. He did as- 
sume that any pain in plaintiff’s jaw was secondary 
to the trauma in 1978. 

Dr. George Voightlander, a physician who was 
just completing his residency in family practice, 
saw the plaintiff for the first time on July 29, 1980, 
approximately 14% years after the accident. Based 
upon the history given him by the plaintiff as to the 
accident and the subsequent pain in the jaw and ab- 
domen, and the fact of his consumption of large 
amounts of alcohol, Dr. Voightlander gave as his 
opinion, in a deposition dated April 30, 1981, that 
‘‘the pain began after this accident he suffered when 
he was struck in the jaw” and that at this time he 
was unable to engage in industrial work. The wit- 
ness further ventured to say that plaintiff’s dis- 
ability would continue in the future for some period 
of time in excess of 1 year. 

In a workmen’s compensation case the burden of 
proof is upon the plaintiff to prove by a preponder- 
ance of the evidence that he is suffering from a dis- 
ability and that such disability is the result of an ac- 
cident arising out of his employment. Davis v. 
Western Hlectric, 210 Neb. 771, 317 N.W.2d 68 (1982). 
Where, as in this case, medical testimony is relied 
upon to show the nature and extent of the disability 
and that there is a causal connection between the al- 
leged injury, the employment, and the disability, the 
triers of fact are not required to take the opinions of 
experts as binding upon them. Davis v. Western 
Electric, supra. 

It is apparent from the record that a genuine issue 
of fact existed as to the nature and extent of the dis- 
ability and whether or not plaintiff suffered any dis- 
ability as of June 16, 1981, which arose out of his ac- 
cident of December 28. This question was decided 
adversely to the plaintiff by the compensation court 
and, under the rule previously expressed here, we 
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will not set aside those findings on appeal. 

The Nebraska Workmen’s Compensation Court 
was correct in denying an attorney fee to the plain- 
tiff on rehearing. Where an employer has obtained 
a termination of a previous running award for tem- 
porary total disability, it cannot be said that such 
employer has failed to obtain ‘‘any reduction in the 
amount of such award”’ so as to be liable for attor- 
ney fees within the meaning of Neb. Rev. Stat. 
§ 48-125 (Reissue 1978). 

The judgment is affirmed. 

AFFIRMED, 

WHITE, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. ANDRE HOLLoway, 
APPELLANT. 
322 N.W.2d 818 


Filed August 6, 1982. No. 81-865. 


Criminal Law: Penalties. Where a fine has been imposed as part of 
the penalty for conviction of a crime, the court may not, under the 
provisions of Neb. Rev. Stat. §§ 29-2206(1) and 29-2412 (Reissue 
1979), peremptorily direct that the fine be satisfied by crediting jail 
time against the fine. The defendant must be afforded an oppor- 
tunity to pay the fine in the manner provided by these statutes or to 
make proof of indigency. 

Appeal from the District Court for Lancaster 

County: Dae E. Faurnsrucnu, Judge. Affirmed in 
part and remanded with directions. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Dorothy A. Walker, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 
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CLINTON, J. 

The defendant Holloway was found guilty after en- 
tering a plea of no contest to a charge of theft by un- 
lawful taking of property of the value of $300 or more 
and less than $1,000. The offense is a Class IV 
felony and the authorized penalty is incarceration 
for not more than 5 years or a fine of not more than 
$10,000, or both. Neb. Rev. Stat. § 28-105 (Reissue 
1979). Prior to sentencing the defendant had been 
confined in jail for a period of 393 days, not having 
posted the $25,000 cash bond fixed by order of the 
court. The record does not disclose the reason for 
the lapse of time between incarceration and plea 
and sentencing, but the briefs indicate that the time 
was consumed in connection with a motion or mo- 
tions to suppress. The District Court imposed a sen- 
tence of 20 months’ to 5 years’ imprisonment and a 
fine of $7,500. The sentencing judgment also pro- 
vided the defendant be given a credit of 93 days on 
the sentence of imprisonment and that the $7,500 fine 
be satisfied by being given credit for 300 days’ jail 
time. 

On this appeal the defendant argues (1) that the 
sentence is excessive, and (2) that the portion of the 
sentence satisfying the fine by crediting 300 days of 
jail time confinement while awaiting trial is uncon- 
stitutional because it could result in the defendant 
being incarcerated for a period of time longer than 
the maximum authorized imprisonment of 5 years. 
The defendant asks that the entire 393 days be cred- 
ited on his sentence of imprisonment. 

Defendant relies upon the holdings of the U.S. Su- 
preme Court in Williams v. Illinois, 399 U.S. 235, 90 
S. Ct. 2018, 26 L. Ed. 2d 586 (1970), and Tate v. Short, 
401 U.S. 395, 91 S. Ct. 668, 28 L. Ed. 2d 130 (1971). In 
Williams the facts were that an indigent defendant 
had been sentenced to the maximum period of im- 
prisonment and also given a fine of $500, plus $5 
costs, and the judgment provided that if at the end 
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of his incarceration he had not satisfied the fine, 
then he should remain in jail to work off the fine at 
the statutory rate of $5 a day. The Supreme Court 
held that though a state has considerable latitude in 
fixing the punishment for state crimes and may im- 
pose alternative sanctions, it may not under the 
equal protection clause subject a certain class of 
convicted defendants to a period of imprisonment 
beyond the statutory maximum solely by reason of 
their indigency. In Tate the petitioner, an indigent, 
was convicted of traffic offenses and fined a total of 
$425. Texas law did not provide alternative penal- 
ties of imprisonment. The Court held that it is a de- 
nial of equal protection to limit punishment to pay- 
ment of a fine for those who are able to pay it but to 
convert the fine to imprisonment for those who are 
unable to pay it. 

The defendant’s first assignment may be disposed 
of summarily. We have carefully examined the rec- 
ord, including the presentence investigation. The 
sentence is not excessive. 

As to the second assignment, we determine that 
the matter is controlled by the Nebraska statutes 
and we affirm the sentence but modify its imple- 
mentation as hereinafter set forth: We point out in 
passing that the briefs of both parties are inadequate 
in their discussion of the governing statutes. Each 
quotes only that portion of the pertinent statutes that 
suits his partisan purpose and thus has not been 
helpful to the court. 

The relevant Nebraska statutes provide as fol- 
lows: Neb. Rev. Stat. § 29-2206(1) (Reissue 1979) 
authorizes the court to imprison a convicted defend- 
ant until a fine which has been imposed has been 
paid. Subsection (2) of that statute, insofar as is 
relevant here, reads as follows: ‘‘Notwithstanding 
the provisions of subsection (1) of this section, when 
any offender demonstrates to the court or magis- 
trate that he or she is unable to pay such fine in one 
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lump sum the court or magistrate shall make ar- 
rangements suitable to the court or magistrate and 
to the offender whereby the offender may pay the 
fine in installments. The court or magistrate shall 
enter an order specifying the terms of such arrange- 
ments and the dates on which payments are to be 
made.’”’ Neb. Rev. Stat. § 29-2412 (Reissue 1979) 
provides: ‘‘Whenever it shall be made satisfactorily 
to appear to the district court, or to the county judge 
of the proper county, after all legal means have been 
exhausted, that any person who is subject to being 
or is confined in jail for any fine or costs of prosecu- 
tion for any criminal offense has no estate where- 
with to pay such fine and costs, or costs only, it shall 
be the duty of such court or judge, on his or her own 
motion or upon the motion of the person so confined, 
to discharge such person from further imprison- 
ment, for such fine and costs, which discharge shall 
operate as a complete release of such fine and costs; 
Provided, nothing herein shall authorize any person 
to be discharged from imprisonment before the ex- 
piration of the time for which he or she may be sen- 
tenced to be imprisoned, as part of his or her punish- 
ment, or when such person shall default on a pay- 
ment due pursuant to an installment agreement ar- 
ranged by the court. Any person held in custody for 
nonpayment of a fine or for default on an installment 
shall be entitled to a credit on the fine or installment 
of twenty-five dollars for each day so held. In no 
case shall a person held in custody for nonpayment 
of a fine be held in such custody for more days than 
the maximum number to which he or she could have 
been sentenced if the penalty set by law includes the 
possibility of confinement.”’ 

We have held that where the term of a sentence 
pronounced is the statutory maximum for the of- 
fense, credit must be given for jail time. State v. 
Rathbun, 205 Neb. 329, 287 N.W.2d 445 (1980); State 
v. Blazek, 199 Neb. 466, 259 N.W.2d 914 (1977). Credit 
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for jail time need not, however, be given when the 
maximum sentence is not imposed. Hutzy v. State, 
199 Neb. 384, 258 N.W.2d 829 (1977). 

It seems clear from the statutes we have cited that 
a defendant, upon whom a fine has been imposed 
and who has the ability to pay a fine, must be given 
the opportunity to do so, and that a defendant who 
can pay but not in one lump sum must be given an 
opportunity to pay in installments. The following 
language of § 29-2412, ‘‘Whenever it shall be made 
satisfactorily to appear to the district court, or to the 
county judge of the proper county, after all legal 
means have been exhausted, that any person who is 
subject to being or is confined in jail for any fine or 
costs of prosecution for any criminal offense has no 
estate wherewith to pay such fine and costs, or costs 
only, it shall be the duty of such court or judge, on 
his or her own motion or upon the motion of the per- 
son so confined, to discharge such person from fur- 
ther imprisonment, for such fine and costs, which 
discharge shall operate as a complete release of 
such fine and costs,’’ clearly indicates that indigents 
cannot be required to satisfy fines by imprisonment. 
Further, the last sentence of § 29-2412 indicates that 
no defendant shall be held in prison in satisfaction of 
a fine for a period beyond the maximum number of 
days for which he could have been imprisoned for 
the offense of which convicted. 

The proviso of § 29-2412 was enacted in 1979. 1979 
Neb. Laws, L.B. 111. It is probable that this amend- 
ment was adopted in recognition of the holdings of 
the U.S. Supreme Court in the two cases we have 
cited. As we read those two cases, even an indigent 
may, in a case where both fine and imprisonment 
are authorized, be required to satisfy the fine by im- 
prisonment provided the total time served does not 
exceed the maximum prison term which could have 
been imposed as punishment. Our statutes, how- 
ever, appear to be more generous and provide that 
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an indigent may not be required to satisfy a fine by 
imprisonment. 

It seems ciear to us that the statutes cited do not 
authorize the procedure which the court here used, 
i.e., requiring the fine to be satisfied by applying the 
jail time served without giving an opportunity to pay 
in the manner provided by statute, and without af- 
fording an opportunity to show indigency. 

The record does not clearly show that the defend- 
ant is an indigent unless that is to be inferred solely 
from the fact that he could not post a $25,000 cash 
bond. The inference that the defendant was indigent 
does not necessarily follow. 

We affirm the sentence of imprisonment and the 
fine. We modify that portion of the judgment which 
requires the satisfaction of the fine by credit for 300 
days’ jail time. We direct that 2 months before the 
defendant shall have completed his 20-month to 
5-year sentence he be given an opportunity of mak- 
ing a showing of indigency. If he shall make such 
proof, then the fine shall be discharged. If he shall 
fail to make such proof, then there shall be such fur- 
ther proceedings as satisfy the provisions of the stat- 
utes as we have interpreted them. 

It is salutary at this time to point out the provi- 
sions of Neb. Rev. Stat. § 29-2407 (Reissue 1979) in 
order that they may not be overlooked. That statute 
grants the State a lien upon the defendant’s property 
within the county for satisfaction of the fine. It then 
provides: ‘‘No property of any convict shall be ex- 
empt from execution issued upon any such judgment 
as aforesaid, against such convict, except in cases 
where the convict shall be sentenced to the Ne- 
braska Penal and Correctional Complex for a period 
of more than two years, or to suffer death, in which 
cases there shall be the same exemptions as at the 
time may be provided by law for civil cases.’’ 

AFFIRMED IN PART AND REMANDED 
WITH DIRECTIONS. 
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Krivosua, C.J., concurs in the result. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BaR 
ASSOCIATION, RELATOR, V. DONALD R. Hays, 
RESPONDENT. 

322 N.W.2d 822 


Filed August 6, 1982. No. 82-235. 


Disciplinary Proceedings. The restitution of funds wrongfully con- 
verted by a lawyer, after he is faced with legal accountability, is 
not an exoneration of his professional misconduct. 


Original action. Judgment of disbarment. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is a disciplinary proceeding against the re- 
spondent, Donald R. Hays, who was admitted to 
practice law in this state on June 24, 1966. 

Formal charges were filed against the respondent 
on March 31, 1982. The charges, inter alia, allege 
that respondent violated DR 1-102 in that he engaged 
in misrepresentation, fraud, dishonesty, and conduct 
prejudicial to the administration of justice; violated 
DR 7-101 by intentionally failing to carry out a con- 
tract of employment for professional services; and 
violated DR 9-102 by failing to segregate his client’s 
funds from his own, and by failing to promptly pay 
to the client funds to which the client was entitled. 
Notice of the filing of charges sent by certified mail 
to respondent’s last-known address was returned as 
unclaimed. Five subsequent efforts by the sheriff of 
Lancaster County to serve the charges proved un- 
successful. Thereafter, service was had by publica- 
tion. Answer day was June 1, 1982. No answer has 
been filed. 
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The Code of Professional Responsibility provides 
in pertinent part: 

“DR 1-102. Misconduct. A. A lawyer shall not: 
1. Violate a Disciplinary Rule.... 4. Engage in 
conduct involving dishonesty, fraud, deceit, or mis- 
representation. 5. Engage in conduct that is preju- 
dicial to the administration of justice.”’ 

“DR 7-101. Representing a Client Zealously. A. A 
lawyer shall not intentionally: ... 2. Fail to carry 
out a contract of employment entered into with a cli- 
ent for professional services, but he may withdraw 
as permitted under... .’’ 

“DR 9-102. Preserving Identity of Funds and 
Property of a Client. A. All funds of clients paid to 
a lawyer or law firm, other than advances for costs 
and expenses, shall be deposited in one or more 
identifiable bank accounts maintained in the state in 
which the law office is situated and no funds belong- 
ing to the lawyer or law firm shall be deposited 
therein except as follows: 1. Funds reasonably suf- 
ficient to pay bank charges may be deposited there- 
in. 2. Funds belonging in part to a client and in 
part presently or potentially to the lawyer or law 
firm must be deposited therein, but the portion be- 
longing to the lawyer or law firm may be withdrawn 
when due unless the right of the lawyer or law firm 
to receive it is disputed by the client, in which event 
the disputed portion shall not be withdrawn until the 
dispute is finally resolved. B. A lawyer shall: 
1. Promptly notify a client of the receipt of his 
funds, securities, or other properties. 2. Identify 
and label securities and properties of a client 
promptly upon receipt and place them in a safe de- 
posit box or other place of safekeeping as soon as 
practicable. 3. Maintain complete records of all 
funds, securities, and other properties of a client 
coming into the possession of the lawyer and render 
appropriate accounts to his client regarding them. 
4. Promptly pay or deliver to the client as request- 
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ed by a client the funds, securities, or other prop- 
erties in the possession of the lawyer which the cli- 
ent is entitled to receive.” 

The record made before the First Judicial Com- 
mittee on Inquiry reveals that on or about May 30, 
1980, Ilene Kreinbrook retained the respondent to 
handle the dissolution of her marriage. During the 
course of that action she discovered $12,000 in cash 
in her basement which, at respondent’s request, she 
brought to him. He was to deposit the funds in a 
bank for Mrs. Kreinbrook. The Kreinbrooks’ mar- 
riage was dissolved on or about December 18, 1980, 
at which time Mrs. Kreinbrook was awarded $6,139.08 
of the funds; one-half of the $12,000 plus the pur- 
ported accrued interest. At respondent’s suggestion 
she allowed him to retain her funds in order that 
they might ‘‘get together and invest it in stocks and 
bonds and stuff.’’ It was Mrs. Kreinbrook’s under- 
standing that respondent would hold the money in 
trust for her. As she began to ask for distributions 
she experienced difficulty both in contacting re- 
spondent and in getting money from him. Pay- 
ments, when made, were by checks drawn on a 
regular account of the respondent, not on a trust ac- 
count. Upon receiving an insufficient fund check 
Mrs. Kreinbrook called Counsel for Discipline and, 
at his suggestion, wrote to the respondent, discharg- 
ing him as her attorney and asking for an account- 
ing of and return of her funds. After retaining an- 
other attorney she did receive $3,600 which, she tes- 
tified, when combined with the other distributions to 
her approximated but did not quite equal the 
$6,139.08. However, her attorney wrote the Ne- 
braska State Bar Association that full restitution had 
been made to his client. 

The record further reveals that on or about April 
3, 1981, John Jeffres was sentenced to jail for a pe- 
riod of 4 months for failing to pay court-ordered 
child support. While serving that sentence, Jeffres 
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contacted his mother. He asked her to send $500 to 
respondent on the basis that respondent had told him 
that he, respondent, had talked with a judge other 
than the one who had sentenced Jeffres and thought 
that by paying an additional $500 on the child sup- 
port arrearage there was a good chance Jeffres 
would be released in 2 months instead of having to 
serve the full 4-month sentence. Jeffres’ mother 
paid $500 to respondent for the purpose of applying it 
on Jeffres’ child support arrearages. The $500 was 
not applied by respondent to the child support ar- 
rearages. Jeffres served his full 4-month sentence. 
After a number of requests, during which time re- 
spondent stated variously that the check had been 
sent or would be sent to Mrs. Jeffres, the money was 
ultimately returned to her by respondent’s attorney. 

There can be no doubt that respondent violated 
DR 1-102 and DR 9-102. In the Kreinbrook matter he 
clearly failed to segregate his client’s money from 
his own; in both the Kreinbrook and Jeffres matters 
he failed to promptly pay or deliver, as requested, 
funds belonging to the clients. Further, the neglect 
of respondent to pay over money given to him to ap- 
ply on past-due child support violated DR 1-102 by 
engaging in dishonest conduct as to his client and in 
conduct prejudicial to the administration of justice. 
Moreover, he failed to carry out a contract of em- 
ployment in that regard and thus violated DR 7-101. 
See, State ex rel. Nebraska State Bar Assn. v. 
Bremers, 200 Neb. 481, 264 N.W.2d 194 (1978); State 
ex rel. Nebraska State Bar Assn. v. Blanchard, 179 
Neb. 452, 188 N.W.2d 804 (1965). 

Respondent’s conduct warrants disbarment under 
the doctrines announced in the cited cases. Nor is 
the restitution of funds wrongfully converted by a 
lawyer, after he is faced with legal accountability, 
an exoneration of his professional misconduct. State 
ex rel. Nebraska State Bar Assn. v. Ledwith, 197 
Neb. 572, 250 N.W.2d 230 (1977). 
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The respondent is disbarred. 
JUDGMENT OF DISBARMENT. 


JOHN EF). SARRATT, APPELLANT, V. LINCOLN BENEFIT 
LIFE COMPANY, A CORPORATION, APPELLEE. 
323 N.W.2d 81 


Filed August 13, 1982. No. 44135. 


1. Actions: Summary Judgment. The right of a party to sue as rep- 
resentative of a class may be determined on motion for summary 
judgment. 

2. Actions: Parties. A party having an interest adverse to the inter- 
ests of the parties sought to be represented may not sue as repre- 
sentative of a class under the provisions of Neb. Rev. Stat. § 25-319 
(Reissue 1979). 

Potentially conflicting interests within the class 
are incompatible with the maintenance of a true class action. 

4. Actions: Parties: Summary Judgment. Where the record dem- 
onstrates the potentiality of conflict, either within the class or be- 
tween the person who seeks to represent the class and the class, it 
is appropriate to dispose of the class aspect of the case upon motion 
for summary judgment. 


Appeal from the District Court for Douglas County: 
THEODORE L. RIcCHLING, Judge. Affirmed. 


Patrick L. Cooney and Michael W. Pirtle of Mc- 
Cormack, Cooney, Mooney & Hillman, P.C., for ap- 
pellant. 


Theodore L. Kessner of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a class action instituted by the plaintiff on 
behalf of himself and other similarly situated policy- 
holders against the defendant insurance company 
for damages and a refund of premiums paid. The 
District Court granted the defendant’s motion for 
partial summary judgment denying plaintiff the 
‘ right to proceed as a representative of the class but 
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allowing him to proceed with his own individual ac- 
tion. The plaintiff has appealed. 

Plaintiff alleges that on November 1, 1974, he pur- 
chased a disability insurance policy from the de- 
fendant insurance company which provided benefits 
in the event of the disability of the insured. The 
premium was $38.08 per month. A return of pre- 
mium rider provided that if the insured made no 
claim against the policy for a 10-year period, 80 per- 
cent of the premiums paid during the 10-year period 
would be returned. If, during the 10-year period, the 
insured received benefits equaling 30 percent or less 
of the premiums paid during the period, the com- 
pany would pay 80 percent of the premiums, less the 
total of all benefits received during the period. The 
policy form declares in boldface type: ‘‘COMPANY 
RESERVES THE RIGHT TO CHANGE TABLE OF 
PREMIUM RATES.”’ The insurance policies were 
sold by licensed agents of the defendant insurance 
company by individual contacts with individual 
policyholders and were not sold as a group plan. 

In 1978 the insurance company increased the pre- 
mium rates to $48.08 per month, based upon the 
actuarial experience of the company at that time. 
On April 30, 1980, plaintiff was notified that the in- 
surance company would increase premium rates to 
$81.69 per month, effective June 1, 1980. This in- 
crease was also based upon the actuarial experience 
of the company. The plaintiff paid all premiums 
through May 1980 and on June 16, 1980, instituted this 
action attempting to represent as a class all persons 
who purchased the particular disability insurance 
policy with return of premium rider. 

Plaintiff alleged that in the sale of the insurance 
policy with return of premium rider the defendant 
used advertising material which was a sham and a 
fraud; employed devices, schemes, and artifices to 
defraud; made untrue statements of material facts; 
and engaged in acts, practices, and courses of busi- 
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ness which operated as a fraud and deceit upon the 
purchasers of the policies. He prayed for damages 
and 80 percent of all premiums paid by members of 
the class and such other relief as may be required. 

The defendant filed a motion for partial summary 
judgment on the ground that plaintiff was not enti- 
tled to bring the action in any representative ca- 
pacity for the class described in the petition because 
there was a potentiality of conflict of interest be- 
tween the persons represented. The District Court, 
after hearing on the motion, found that there was a 
potentiality of conflict of interest within the pur- 
ported class and dismissed the class action aspect of 
the case, but found that plaintiff was entitled to pro- 
ceed with the prosecution of his own individual case. 
The plaintiff has appealed from the dismissal of the 
class action. 

The maintenance of class action suits is governed 
by Neb. Rev. Stat. § 25-319 (Reissue 1979), which 
provides: ‘‘When the question is one of a common 
or general interest of many persons, or when the 
parties are very numerous, and it may be impracti- 
cable to bring them all before the court, one or more 
may sue or defend for the benefit of all.’’ 

The general rule is that a plaintiff in a class action 
must have an interest in the controversy common 
with those for whom he sues and there must be that 
unity of interest between them so that the action 
might be brought by them jointly. Persons having 
an interest adverse to those of parties purported to 
be represented cannot maintain a representative or 
class suit on behalf of the latter. Hvans v. Metro- 
politan Utilities Dist., 185 Neb. 464, 176 N.W.2d 679 
(1970). 

The case of Blankenship v. Omaha P. P. Dist., 195 
Neb. 170, 237 N.W.2d 86 (1976), is determinative of 
the issues in the present case. In that case we held 
that the right of a party to sue as representative of a 
class may be determined on motion for summary 
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judgment. The statutes of this state authorize a par- 
tial summary judgment. Whether a partial sum- 
mary judgment is a final and appealable order de- 
pends upon its effect. A party having an interest ad- 
verse to the interests of the parties sought to be rep- 
resented may not sue as representative of a class 
under the provisions of § 25-319. Potentially conflict- 
ing interests within the class are incompatible with 
the maintenance of a true class action. Where the 
record demonstrates the potentiality of conflict, 
either within the class or between the person who 
seeks to represent the class and the class, it is ap- 
propriate to dispose of the class aspect of the case 
upon motion for summary judgment. 

In discussing § 25-319 in Blankenship, this court 
said: ‘‘All the court need determine in granting a 
motion for summary judgment denying the plaintiff 
the right to proceed in a class action is that the un- 
disputed facts demonstrate the potentiality of con- 
flict of interests between the represented, or some of 
them, and the interests which the plaintiff asserts.” 
Id. at 177, 237 N.W.2d at 90. 

In the case at bar it is clear that there are actual 
conflicts, as well as potential conflicts, between 
plaintiff’s interests as a former policyholder who has 
terminated his policy and other members of the 
class he seeks to represent. The plaintiff has no in- 
terest in any cause of action or recovery by others 
and it may well be that other policyholders may de- 
sire to continue their coverage. Class action by the 
plaintiff deprives ail other policyholders of their 
choice of remedies. Those insureds who have had a 
change of health condition or occupation could suffer 
from an unavailability of disability income protec- 
tion, and the claims history of various members of 
the class obviously differs and their right to qualify 
for the premium refund or other plan benefits could 
well be adversely affected by the single result 
sought in the plaintiff’s proposed class action. 
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Other states have fairly consistently denied a right 
to maintain class actions in cases involving similar 
individual insurance policies. See, Fisher v. Health 
Insurance Plan of Gr. New York, 67 Misc. 2d 674, 324 
N.Y.S.2d 732 (1971); Highsmith v. Allstate Ins. Co., 17 
Ill. App. 3d 615, 308 N.E.2d 204 (1974); Alessandro v. 
State Farm Mut. Auto. Ins. Co., 259 Pa. Super. Ct. 
571, 393 A.2d 973 (1978); Johnson v. Travelers Insur- 
ance Co., 89 Nev. 467, 515 P.2d 68 (1973). Due proc- 
ess problems are also obvious in the case at bar. 

The action of the District Court was correct and is 
affirmed. 

AFFIRMED. 


NEBRASKA H}NGINEERING COMPANY, A NEBRASKA 
CORPORATION, APPELLEE, V. AL GERSTNER, DOING 
BUSINESS AS 18ST AG MANUFACTURERS CORPORATION, 
APPELLANT. 

323 N.W.2d 84 


Filed August 13, 1982. No. 44264. 


1. Actions: Pleadings. Both legal and equitable principles may be 
enforced in the same action according to the facts. The essential 
character of the cause of action and the remedy or relief it seeks, 
as shown by the allegations of the complaint, determine whether a 
particular action is one at law or in equity, unaffected by the con- 
clusions of the pleader or what the pleader calls it, or the prayer 
for relief. 

2. Corporations. In equity, the corporate entity may be disregarded 
and held to be the mere alter ego of a shareholder or shareholders 
in various circumstances where necessary to prevent fraud or 
other injustice. 

Some of the factors which are relevant in determining 
whether to disregard the corporate entity are (1) grossly inade- 
quate capitalization, (2) insolvency of the debtor corporation at the 
time the debt is incurred, (3) diversion by the shareholder or share- 
holders of corporate funds or assets to their own or other improper 
uses, and (4) the fact that the corporation is a mere facade for the 
personal dealings of the shareholder and that the operations of the 
corporation are carried on by the shareholder in disregard for the 
corporate entity. 
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Appeal from the District Court for Douglas County: 
KEITH Howarp, Judge. Affirmed. 


Owen A. Giles, for appellant. 


Michael A. Nelsen of Schmid, Ford, Mooney & 
Frederick, for appellee. 


Heard before KRivosna, C.J., BosuauGH, McCown, 
CLINTON, WHITE, and HastTINGs, JJ. 


WHITE, J. 

Plaintiff, Nebraska Engineering Company (Ne- 
braska Engineering), brought this action in the Dis- 
trict Court for Douglas County, Nebraska, against 
the defendant, Al Gerstner, doing business as ist Ag 
Manufacturers Corporation (1st Ag). In the first 
cause of action, the plaintiff alleged that the defend- 
ant purchased merchandise in the value of $14,621.42 
and failed to pay for the same. The second cause of 
action alleged essentially the same facts but alleged 
fraud in the securing of the merchandise and the 
failure to pay the account due. The defendant by 
answer admitted that the goods were sold and de- 
livered to 1st Ag, a Nebraska corporation, but de- 
nied that the goods were ordered, solicited, or prom- 
ised to be paid for directly or indirectly by Al 
Gerstner, the president and one of two stockholders 
of 1st Ag, and prayed that the plaintiff’s petition be 
dismissed. For reply, the plaintiff denied generally 
any new allegations of fact in the defendant’s an- 
swer. The trial court found for plaintiff and entered 
judgment for $14,621.42. 

The cause was pled as a law action; however, a 
jury was waived and at trial it became apparent 
that the plaintiff’s basis for recovery was not on any 
direct solicitation or order by Al Gerstner but was 
tried on the following theory stated by the trial 
judge: ‘‘The theory upon which the case is being 
tried and defended is the issue of whether or not the 
corporate entity should be pierced and personal lia- 
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bility imposed; is that correct? MR. MILLER: 
[trial counsel for Gerstner] Yes, Your Honor.’’ The 
characterization of the action as law or equity be- 
comes important for the purposes of the standard of 
review applied by this court. ‘‘The distinctions be- 
tween actions at law and suits in equity, and the 
forms of all such actions and suits heretofore exist- 
ing, are abolished; and in their place there shall be 
hereafter but one form of action, which shall be 
called a civil action.’’ Neb. Rev. Stat. § 25-101 (Re- 
issue 1979). 

We have said that both legal and equitable princi- 
ples may be enforced in the same action according 
to the facts. City of Beatrice v. Gage County, 130 
Neb. 850, 266 N.W. 777 (1936). The essential charac- 
ter of the cause of action and the remedy or relief it 
seeks, as shown by the allegations of the complaint, 
determine whether a particular action is one at law 
or in equity, unaffected by the conclusions of the 
pleader or what the pleader calls it, or the prayer 
for relief. Mills v. Heckendorn, 135 Neb. 294, 281 
N.W. 49 (1938). 

This cause of action is one essentially stated at 
law. However, the theory on which the case was 
tried differs from the cause of action pled by the pe- 
tition and is essentially a doctrine that was first 
cognizable in equity, i.e., to prevent the use of the 
corporate form to accomplish fraud or injustice. In 
United States Nat. Bank of Omaha v. Rupe, 207 Neb. 
131, 135, 296 N.W.2d 474, 477 (1980), this court stated: 
“In equity, the corporate entity may be disregarded 
and held to be the mere alter ego of a shareholder or 
shareholders in various circumstances where neces- 
sary. to prevent fraud or other injustice.”’ 

For the purpose of this case, we shall treat the 
matter as one in equity according to the agreement 
of the parties and not one in law as pled. We shall, 
therefore, review the matter de novo on the record 
and come to an independent conclusion without ref- 
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erence to the findings of the District Court. Daugherty 
v. Ashton Feed and Grain Co., Inc., 208 Neb. 159, 303 
N.W.2d 64 (1981). 

However, even though this is an equity action and 
upon appeal it is triable de novo, it is still subject 
‘‘to the condition that when the evidence on material 
questions of fact is in irreconcilable conflict, the 
court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the 
witnesses and their manner of testifying and must 
have accepted one version of the facts rather than 
the opposite.’’ Tilden v. Beckmann, 203 Neb. 293, 
297-98, 278 N.W.2d 581, 584-85 (1979); Rolfsmeyer v. 
Seward County, 182 Neb. 348, 154 N.W.2d 752 (1967). 

In April 1980 the office manager of 1st Ag placed a 
telephone order with the office manager of Nebras- 
ka Engineering for farm elevator equipment in the 
sum of $14,621.42. Due to a questionable credit rec- 
ord, Nebraska Engineering refused to sell the goods 
to 1st Ag on any terms other than a cash basis; how- 
ever, in a conversation with the office manager and 
subsequently with the general manager of Nebraska 
Engineering, it was agreed that the goods could be 
picked up at Nebraska Engineering and delivered to 
Michigan where payment was expected immediately 
from the ultimate purchaser. 1st Ag was acting asa 
wholesaler of those goods. On that condition the 
goods were released. 1st Ag received payment from 
the ultimate purchaser in Michigan and ultimately 
deposited the money in 1st Ag’s account. In spite of 
repeated demands and promises made and broken, 
no payment was ever made to Nebraska Engineer- 
ing. Nebraska Engineering at trial produced the 
testimony of James Goodnight, a managing partner — 
for Fox & Company, a national public accounting 
firm, who testified to a detailed analysis of the fi- 
nancial structure and history of 1st Ag. Based on 
his evaluation of the testimony and the evidence, the 
trial cou:t found ‘‘that the capitalization of 1st Ag 
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Manufacturers Corporation was and remained gross- 
ly inadequate; that the corporation was insolvent at 
the time the debt, the subject of this action, was in- 
‘curred; that the defendant [Al Gerstner] herein di- 
verted corporate funds to his own use; and that the 
corporation was a mere facade for the personal 
dealings of the defendant and that the operations of 
the corporation were carried on by him in disregard 
of the corporate entity, and to the prejudice of plain- 
tiff as a creditor.’’ The court further found, as was 
admitted by the parties, that the value of the goods 
was as Stated in the plaintiff’s petition and that they 
(the goods) had not been paid for. 

The record establishes that the capital stock of 1st 
Ag was issued on December 28, 1977, in the amount 
of $1,000 and remained in this amount throughout the 
period in question. Al Gerstner and his wife were 
the sole stockholders. The trial court’s memorandum 
accurately summarizes the facts in the record as fol- 
lows: ‘‘According to the federal tax returns for pe- 
riods in 1977, 1978, and 1979 the corporation operated 
at a net loss for each of the periods, resulting in 
negative balances in the ‘retained earnings’ account, 
the only other ‘equity.’ The testimony and other 
evidence establish that the corporation was insolvent 
when the subject debt was incurred. In April, 1969, 
the premises in which the corporation was operating 
were purchased by defendant and his attorney. A 
mortgage was given back, but corporation funds 
were used in payment of the mortgage loan install- 
ments. Loans were made to defendant [Gerstner], 
a director, and his attorney, another director, and 
while no loss to the corporation of any principal 
amount of these loans is shown, the fact is material 
in the determination of whether operations were car- 
ried on in disregard of the corporate entity. The 
corporation was actually dissolved on August 2, 1979, 
and not revived by a certificate of revival until July 
23, 1980, a few days before this action was filed. 
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During the time the corporation was in a state of dis- 
solution the subject debt was incurred, and the Court 
finds that defendant had knowledge of the dissolu- 
tion and ample opportunity to correct the matter.... 
The defendant testified that the years 1977 and 1978 
were good years, and profitable, but the income tax 
returns show operations of the corporation at a loss 
for those periods. The conclusion is inescapable 
that the corporation’s business was profitable to de- 
fendant but not to the corporation and that the cor- 
poration was merely an instrument of defendant’s 
personal dealings. The defendant having ignored 
the corporate entity, this Court will do likewise.”’ 

Some of the factors which are relevant in deter- 
mining whether to disregard the corporate entity are 
(1) grossly inadequate capitalization, (2) insolvency 
of the debtor corporation at the time the debt is in- 
curred, (3) diversion by the shareholder or share- 
holders of corporate funds or assets to their own or 
other improper uses, and (4) the fact that the corpo- 
ration is a mere facade for the personal dealings of 
the shareholder and that the operations of the corpo- 
ration are carried on by the shareholder in disre- 
gard for the corporate entity. United States Nat. 
Bank of Omaha v. Rupe, 207 Neb. 131, 296 N.W.2d 474 
(1980). 

As pointed out in the plaintiff’s brief and by the 
trial court’s excellent memorandum, the actions of 
the defendant, Al Gerstner, fulfilled not several but 
each and every one of the above conditions. We 
agree with the judgment of the trial court. The 
judgment is affirmed. 

AFFIRMED. 
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Tyro Farms, INC., APPELLANT, V. FRED A. 
HERRINGTON, TAX COMMISSIONER, STATE OF NEBRASKA, 
ET AL., APPELLEES. 

323 N.W.2d 88 


Filed August 13, 1982. No. 44307. 


1. Taxation: Collateral Attack. A claim that property is assessed 
too high for taxation purposes cannot be made in the first instance 
by collateral attack in law or equity in the event of failure to bring 
the matter before the county board of equalization. 

: . A collateral attack may be made upon an assess- 
ment of property for tax purposes only if the assessment, or some: 
part thereof, is wholly void. 


Appeal from the District Court for Douglas County: 
DonaLD J. HAMILTON, Judge. Affirmed. 


Charles A. Nye of Garvey, Nye, Crawford, Kirch- 
ner & Moylan, and Edward F. Fogarty of Fogarty, 
Lund & Gross, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee Herrington. 


Donald L. Knowles, Douglas County Attorney, and 
Rockford G. Meyer, for appellees Howell et al. 


Heard before KRIVOSHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

Tyro Farms, Inc., brought this action on behalf of 
itself and all other owners of agricultural real estate 
similarly situated in Douglas County, Nebraska, 
against the state Tax Commissioner, Douglas Coun- 
ty treasurer, Douglas County assessor, and all Doug- 
las County commissioners to have a 1980 reappraisal 
of agricultural real estate in Douglas County de- 
clared unlawful and void, and to enjoin the defend- 
ants from assessing or collecting 1980 real property 
taxes based on valuations in excess of the 1979 valu- 
ations. The District Court for Douglas County found 
that the assessments of agricultural lands in Doug- 
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las County for the year 1980 were not void, that the 
plaintiff had an adequate and exclusive remedy at 
law which it had not exhausted, and that a collateral 
attack could not be maintained. The trial court dis- 
missed the plaintiff’s petition and the plaintiff has 
appealed. 

The facts are essentially as follows: In 1979 Doug- 
las County conducted a revaluation and reassess- 
ment of all agricultural land in the county. It based 
its revaluation and reassessment upon the Nebraska 
Agricultural Land Valuation Manual 1979. The agri- 
cultural lands in Douglas County were revalued and 
reassessed for 1980 tax purposes while other classifi- 
cations of real property were not similarly revalued. 

This case, like Riha Farms, Inc. v. Dvorak, ante 
p. 391, 322 N.W.2d 801 (1982), is a collateral attack 
upon the assessment and collection of all increases 
in taxes attributable to the reappraisal and revalu- 
ation of agricultural lands effective for the tax year 
1980. For the same reasons set forth in Riha Farms, 
Inc. v. Dvorak, supra, we conclude here as well that 
a claim that property is assessed too high for tax- 
ation purposes cannot be made in the first instance 
by a collateral attack in law or equity in the event of 
failure to bring the matter before the county board of 
equalization. A collateral attack may be made upon 
an assessment of property for tax purposes only if the 
assessment, or some part thereof, is wholly void. See, 
Riha Farms, Inc. v. Dvorak, supra; Jones v. Valley 
County Board of Equalization, 208 Neb. 559, 304 
N.W.2d 396 (1981); Scudder v. County of Buffalo, 170 
Neb. 293, 102 N.W.2d 447 (1960); Gamboni v. County 
of Otoe, 159 Neb. 417, 67 N.W.2d 489 (1954). 

The District Court’s determination in the present 
case that the assessments of plaintiff’s properties 
for 1980 were not void and that a collateral attack 
could not be maintained was correct. The judgment 
is affirmed. 

AFFIRMED. 
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BOARD OF EX,DUCATION OF KEYA PAHA COUNTY HIGH 
ScHOOL District, A CLASS VI DISTRICT, APPELLANT, V. 
STATE BOARD OF EDUCATION ET AL., APPELLEES. 
323 N.W.2d 89 


Filed August 13, 1982. No. 44317. 


1. Appeal and Error: Jurisdiction. An appellate court cannot ac- 
quire jurisdiction of a cause if the court from which the appeal was 
taken had no jurisdiction of the subject matter. 
: The parties cannot confer subject matter jurisdic- 
tion on a judicial tribunal by either acquiescence or consent. 

3. Schools and School Districts: Jurisdiction: Appeal and Error. 
Proceedings for review under the Administrative Procedures Act, 
Neb. Rev. Stat. §§ 84-917 et seq. (Reissue 1981), shall be instituted 
by filing a petition in the District Court of the county where the ac- 
tion is taken. In a proceeding authorized by Neb. Rev. Stat. 
§ 79-1103.05 (Reissue 1981), the action is taken in the county where 
the State Board of Education conducts its hearing. 

4. Appeal and Error: Jurisdiction. The right of appeal is statutory 
and the requirements of the statute are mandatory and must be 
complied with before the appellate court acquires jurisdiction of 
the subject matter of the action. 


Appeal from the District Court for Keya Paha 
County: Henry F. Reimer, Judge. Appeal dis- 
missed. 


William B. Cassel of Cassel & Cassel, for appel- 
lant. 


Edward E. Hannon of Cronin, Hannon & Symonds, 
for appellees Richardson et al. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee State Board. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ., and BRODKEY, 
J., Retired. 


HASTINGS, J. 

This is an appeal by the petitioner, Board of Edu- 
cation of Keya Paha County High School District, 
from the judgment of the District Court for Keya 
Paha County affirming the order of the respondent 
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State Board of Education dated August 25, 1980. This 
latter order had declared that the children of re- 
spondents Elmer Richardson, Havor Heyden, and 
Curtis Hitchcock might attend the public high school 
in Burke, South Dakota, and that the petitioner shall 
pay the sum of $1,968.40 for each of such children 
who attend said high school during the 1980-81 school 
year. The original proceedings before the State 
Board of Education were authorized by Neb. Rev. 
Stat. § 79-1103.05 (Reissue 1976). 

The petitioner assigns as error: .(1) The trial 
court erred in failing to hold said statute to be 
special or class legislation in violation of the Consti- 
tution of the State of Nebraska; (2) The court erred 
in failing to hold that said statute was violative of 
the equal protection clause of the Constitution of the 
United States; and (3) The court erred in holding 
that the State Board of Education had authority to 
order payment of tuition for students of the peti- 
tioner school district while attending the Burke, 
South Dakota, high school. 

The petitioner is a Class VI school district within 
the meaning of Neb. Rev. Stat. §§ 79-1101 et seq. (Re- 
issue 1981), and operates a public high school. The 
respondent State Board of Education was created by 
Neb. Rev. Stat. §§ 79-321 et seq. (Reissue 1981), and 
is an administrative agency within the meaning of 
Neb. Rev. Stat. §§ 84-901 et seq. (Reissue 1981). The 
individual respondents named above are residents of 
the petitioner district and are the parents of children 
of high school age residing with them within such 
district. A related case and a forerunner of this liti- 
gation, Richardson v. Board of Education, is re- 
ported at 206 Neb. 18, 290 N.W.2d 803 (1980). 

In effect at the time pertinent to this litigation was 
§ 79-1103.05 (Reissue 1976), which provided: ‘‘(1) 
When application is made in writing by the parent or 
guardian of a pupil subject to the provisions of this 
section, the board of education of any school district 
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of the sixth class maintaining an accredited high 
school may pay the regular high school tuition for 
any pupil residing in such school district and attend- 
ing an accredited or approved high school in this 
state outside such school district when such high 
school shall be located at least ten miles closer to 
the place of residence of such pupil than the school 
maintained by such school district and when, in the 
opinion of the board of education, the best interest of 
such pupil or such school district may so require. 
When the school attended is outside this state, the 
board of education may pay the regular high school 
tuition or such portion thereof as may be agreed 
upon by the respective governing bodies. 

‘““(2) Any parent or guardian of such student who 
is aggrieved by a decision of the board of education 
may appeal such decision to the State Board of Edu- 
cation whose decision shall be binding when the 
school attended is outside the State of Nebraska.”’ 

The individual respondents qualify as such ‘‘par- 
ents’’ inasmuch as they live approximately 20 miles 
closer to Burke, South Dakota, than they do to the 
high school operated by the petitioner in Springview, 
Nebraska. Accordingly, application was made to 
the petitioner for such tuition benefits, but their ap- 
plication was denied. An appeal to the State Board 
of Education followed. Following that appeal, an 
order was entered finding that the individual re- 
spondents had children who qualified for public high 
school education; that the public school at Burke 
was at least 10 miles closer to their residence than 
the school at Springview; and that because of the cli- 
mate, road conditions, bus service, and distance, it 
would be in the best interests of said children if they 
were permitted to attend the public high school in 
Burke. Accordingly, the petitioner was ordered to 
pay $1,968.40 for each of said children who attend the 
Burke high school during the 1980-81 school year. It 
is this order which the petitioner appealed to the 
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District Court. Following that appeal, the District 
Court affirmed the order of the State Board of Edu- 
cation, and the Board of Education of Keya Paha 
County High School District perfected its appeal to 
this court. 

Before addressing the issues raised by the peti- 
tioner in its assignments of error, it is necessary 
that we consider the matter of jurisdiction. The is- 
sue concerns the choice of forum made by the peti- 
tioner, in that it filed its appeal under the provisions 
of Neb. Rev. Stat. § 84-917 (Reissue 1981) in the Dis- 
trict Court for Keya Paha County rather than in the 
District Court for Lancaster County. This issue was 
raised for the first time by the individual respond- 
ents in their brief in this court. However, the peti- 
tioner concedes in its reply brief that such delay in 
raising the question does not preclude our consider- 
ing it at this time. It correctly cites Lane v. Burt 
County Rural Public Power Dist., 163 Neb. 1, 77 
N.W.2d 773 (1956), which stands for the proposition 
that an appellate court cannot acquire jurisdiction of 
a cause if the court from which the appeal was taken 
had no jurisdiction of the subject matter. Nor can 
the parties confer subject matter jurisdiction on a 
judicial tribunal by either acquiescence or consent. 
Woodsmall v. Marijo, Inc., 206 Neb. 405, 293 N.W.2d 
378 (1980). 

Section 84-917 requires that ‘‘Proceedings for re- 
view shall be instituted by filing a petition in the dis- 
trict court of the county where the action is taken 

..”’ The individual respondents argue that the 
“action taken’’ was the order of the State Board of 
Education requiring the petitioner to pay for the 
tuition expense of the various children, that the 
hearing was had before the State Board of Educa- 
tion in Lancaster County, and, therefore, the action 
was taken there. They cite The Flamingo, Inc. v. 
Nebraska Liquor Control Commission, 185 Neb. 22, 
173 N.W.2d 369 (1969), in support of their position. 
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That case involved the suspension of a liquor license 
as a result of a hearing held before the Nebraska 
Liquor Control Commission at its office in Lancaster 
County. The appellant licensee filed its appeal in 
the District Court for Dakota County, contending 
that Neb. Rev. Stat. § 53-1,116 (Reissue 1968), then in 
effect, provided that any decision of the commission 
revoking a license may be reversed by the District 
Court of the county in which the licensee resides. 
We disagreed, pointing out that the words ‘‘suspen- 
sion’’ and ‘‘revocation’’ are not synonymous, and 
since we were dealing with a suspension, § 53-1,116 
did not apply. We pointed out that the commission 
was an administrative agency and therefore was 
governed by the rules of administrative agencies. 
“Section 84-917, R.R.S. 1943, is controlling in this 
case. It provides: ‘... Proceedings for review 
shall be instituted by filing a petition in the district 
court of the county where the action is taken * * *.’ 
(Emphasis supplied.) ... The ‘action (was) taken’ 
in Lancaster County, and thus the petition should 
have been filed in the district court for Lancaster 
County. ‘The right to appeal is statutory and the re- 
quirements of the statute are mandatory and must 
be complied with before the appellate court acquires 
jurisdiction of the subject matter of the action.’ ”’ 
185 Neb. at 24-25, 173 N.W.2d at 371-72. 

The petitioner argues that the individual respond- 
ents have relied upon a misinterpretation of Fla- 
mingo in that there the proceedings originated with 
the Nebraska Liquor Control Commission in Lancas- 
ter County, whereas in this instance the ‘‘action on 
appeal is the denial of tuition payments for the chil- 
dren of the individual appellees, which it is undis- 
puted was taken in Keya Paha County.”’ It then 
goes on to cite Downer v. Ihms, 192 Neb. 594, 223 
N.W.2d 148 (1974), for the proposition that Flamingo 
cannot be taken as holding that venue for review of 
all appeals under the Administrative Procedures Act 
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must be in Lancaster County. That is a correct 
statement of what we said. However, Downer in- 
volved an appeal from an order of the director of the 
Department of Public Welfare upholding the action 
of the county board of public welfare which had re- 
jected the applicant’s claim for public assistance. 
We pointed out in the body of the opinion that pursu- 
ant to the mandate contained in Neb. Rev. Stat. 
§ 68-1001.01 (Reissue 1976), now § 68-1001.01 (Reissue 
1981), the Department of Public Welfare adopted 
certain regulations to implement the statutory right 
to a fair hearing and administrative appeal. Those 
regulations, we said, required that the department 
furnish appeal forms which may be filed with the 
county division of the applicant’s residence and that 
the place of hearing before the director shall be in 
the county in which the applicant resides. In hold- 
ing that the ‘‘action was taken’’ in the county of the 
applicant’s residence, we said: ‘‘The administra- 
tive appeal from that action (review of the action of 
the county board) is then taken by filing notice ei- 
ther with the county board or with the director. The 
appeal hearing itself is held in the county of the 
plaintiff's residence.... The sole event that may 
occur in other than the county of the residence of the 
affected person is the consideration by the director 
of his decision. Even that is not mandated by stat- 
ute for if the hearing is held before the director, as 
the statute authorizes, then presumably he might 
also make his decision in the county of the residence 
of the affected party.’’ 192 Neb. at 600, 223 N.W.2d 
at 151. We are confronted with no similar statutory 
or regulatory requirements in this instance. 

This court in Downer did not find it appropriate in 
ascertaining the ‘‘county where the action is taken” 
to conclude that the action taken was the denial of 
benefits which was accomplished initially by the 
county board located in the applicant’s county of 
residence. Rather, our decision was based upon the 
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action taken by the Department of Public Welfare as 
the first agency to make a decision in a disputed 
case, which action was required by regulations to be 
taken in the county of applicant’s residence. In the 
present case, we are of the opinion that the ‘‘action’”’ 
was ‘‘taken’’ in Lancaster County, the site of the 
first adjudicated hearing of a disputed claim, and 
petitioner’s petition should have been filed in the 
District Court for that county. ‘‘ ‘The right to ap- 
peal is statutory and the requirements of the statute 
are manda ry and must be complied with before 
the appellate court acquires jurisdiction of the sub- 
ject matter of the action.’ ’’ The Flamingo, Inc. v. 
Nebraska Liquor Control Commission, 185 Neb. 22, 
25,.173 N.W.2d 369, 371-72 (1969). 

Because the District Court for Keya Paha County 
acquired no jurisdiction of the subject matter of the 
action, this court also possesses no jurisdiction. 
Therefore, it is unnecessary for us to consider the pe- 
titioner’s assignments of error, and the appeal is or- 
dered dismissed. 

APPEAL DISMISSED. 


WOLFE GITSCHEL AND DIANN L. GITSCHEL, APPELLANTS, 
v. JANICE EB. SAUER, APPELLEE. 
323 N.W.2d 93 


Filed August 13, 1982. No. 44333. 


1. Summary Judgment. Before a summary judgment may be grant- 
ed, the moving party must establish that there exists no genuine is- 
sue as to any material fact in the case, and that under the facts he 
is entitled to a judgment as a matter of law. 

The burden is upon the party moving for the summary 

judgment to show that no issue of fact exists, and unless he can 

conclusively do so, the motion must be overruled. 

Upon a motion for summary judgment the court examines 

the evidence, not to decide any issue of fact, but to discover if any 

real issue of fact exists. 
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In considering a motion for summary judgment the court 

views the evidence in the light most favorable to the party against 

whom it is directed, giving to that party the benefit of all favorable 
inferences that may reasonably be drawn therefrom. 

A motion for a summary judgment is not a substitute for a 
demurrer or a motion for a directed verdict. 

6. Contracts: Fraud. A party who has been induced to enter a con- 
tract by fraud has, upon its discovery, an election of remedies, and 
he may either affirm the contract and sue for damages or disaffirm 
it and be reinstated to the position he was in before it was con- 
summated. 


: A provision in a contract for the purchase of real 
estate, to the effect that vendee agrees that he has made personal 
inspection of the property covered by the contract and is buying it 
solely on his own investigation and not on any representations 
made by anyone else as to any material matter affecting such 
property or his purchase thereof, will not relieve the vendor or his 
agent from responsibility for fraudulent representations made con- 
corm the subject matter of the contract. 

The material elements of a cause of action for 
fraudulent representation are that the representation was made, 
that the representation was false, that when the representation was 
made it was known to be false or made recklessly without knowl- 
edge of its truth and as a positive assertion, that it was made with 
the intention that the plaintiff would rely upon it, that the plaintiff 
did rely upon it, and that he suffered damage as a result. 


Appeal from the District Court for Scotts Bluff 
County: RoBert O. Hippes, Judge. Affirmed in 
part, and in part reversed and remanded for a new 
trial. 


Dennis L. Arfmann and Robert M. Brenner Law 
Office, for appellants. 


Holtorf, Kovarik, Nuttleman & Ellison, P.C., for 
appellee. 


Heard before KRivosHa, C.J., BoSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

This is an action for damages alleged to have been 
caused by the fraudulent representations made by 
the defendant seller inducing plaintiffs purchasers to 
buy a residential property located in Scotts Bluff 
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County, Nebraska. The seller filed a motion for 
summary judgment. Received in evidence in sup- 
port of and in opposition to the motion were the pur- 
chase agreement; the deposition of each of the pur- 
chasers; the deposition of the defendant, Jan Sauer; 
the deposition of George Ruff, the real estate agent 
who represented the seller; and the answers by de- 
fendant to interrogatories by the plaintiffs. The 
trial court granted the summary judgment. The 
purchasers appealed. We affirm in part, and in part 
reverse and remand for trial on the merits. 

Before a summary judgment may be granted, the 
moving party must establish that there exists no 
genuine issue as to any material fact in the case, 
and that under the facts he is entitled to a judgment 
as a matter of law. Green v. Village of Terrytown, 
189 Neb. 615, 204 N.W.2d 152 (1973). The burden is 
upon the party moving for the summary judgment to 
show that no issue of fact exists, and unless he can 
conclusively do so, the motion must be overruled. 
Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, 
but to discover if any real issue of fact exists. In 
considering a motion for summary judgment the 
court views the evidence in the light most favorable 
to the party against whom it is directed, giving to 
that party the benefit of all favorable inferences that 
may reasonably be drawn therefrom. A motion for 
a summary judgment is not a substitute for a de- 
murrer or a motion for a directed verdict. Green v. 
Village of Terrytown, supra. 

A party who has been induced to enter a contract 
by fraud has, upon its discovery, an election of rem- 
edies, and he may either affirm the contract and sue 
for damages or disaffirm it and be reinstated to the 
position he was in before it was consummated. 
Russo v. Williams, 160 Neb. 564, 71 N.W.2d 131 
(1955). 

The petition of the plaintiffs set forth four alleged 
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causes of action. The operative substance of these 
various causes is essentially the same, viz, in the ne- 
gotiations leading up to the execution of the con- 
tract, the seller represented to the buyers, knowing- 
ly or recklessly with disregard of truth or falsity, 
that there existed on the premises a new and ade- 
quate well and a new and adequate septic tank and 
drainage system; that the buyers relied upon said 
representations in entering into the contract and 
were justified in so doing because the systems were 
not open to inspection; that the representations were 
not true; that the septic system and well did not, in 
fact, function properly; and that the plaintiffs were 
damaged by the false representations and were re- 
quired to spend money to replace the systems to 
make the residence habitable. 

The contract of purchase contained the following 
provision: ‘‘This offer is based upon my (our) per- 
sonal inspection or investigations of the premises 
herein described and not upon any representation or 
warranties of conditions made by the seller or his 
agent.’’ The seller contends that this provision en- 
titles her to judgment as a matter of law. With re- 
spect to such a provision we have said, quoting from 
the earlier case of Menking v. Larson, 112 Neb. 479, 
199 N.W. 823 (1924): ‘‘ ‘A provision in a contract 
for the purchase of real estate, to the effect that 
vendee agrees that he has made personal inspection 
of the property covered by the contract and is buy- 
ing it solely on his own investigation and not on any 
representations made by any one else as to any ma- 
terial matter affecting such property or his purchase 
thereof, will not relieve the vendor, or his agent, 
from responsibility for fraudulent representations, 
made by vendor’s agent, conceining the subject- 
matter of the contract....’’’ Wolford v. Freeman, 
150 Neb. 537, 546, 35 N.W.2d 98, 103 (1948). The con- 
tention of the seller with reference to the contractual 
provision is not well founded. 
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We now turn to the deposition testimony. We sum- 
marize or quote the pertinent material portions. Ne- 
gotiations between the parties took place in early 
May 1978. The contract was signed on May 26, 1978. 
The purchasers took possession of the property early 
in October 1978. 

There were two meetings between the parties be- 
fore the contract was signed. On the first occasion 
there was an inspection of the house and apparently 
no conversation relevant to the issue before us. The 
plaintiff Wolfe Gitschel stated that at the second 
meeting he, his wife, the defendant, and the real es- 
tate agent were present. With respect thereto we 
quote from his deposition: ‘‘Q. Well, was the water 
system discussed? A. Pardon? Q. Was the water 
system discussed? A. I asked about plumbing. Q. 
Do you recall what you asked? A. Well, in the en- 
tire discussion I just asked if there was any plumb- 
ing problems. Q. Okay. Is that, to the best of your 
recollection, the way you said it? A. Yes. Q. And 
what, if anything, was said, and by whom? A. Well, 
Jan Sauer mentioned the fact that she had just in- 
stalled a pressure system in the well and that she 
had put in a new drain field.... Q. Was anything 
else said about the plumbing, for the moment disre- 
garding the sewer? A. No. Q. Now, with respect 
to the sewer system, which I think you already indi- 
cated was discussed, tell me what was said by who 
and what everybody said about it. A. Well, I asked 
if there was any problem with the plumbing, mean- 
ing the sewer system. And she said, ‘No’—Jan. 
And then she went on to say she put in a new drain 
field. Q. Was there any further discussion about 
it? A. No.” 

Defendant testified that when asked about the 
plumbing she told the plaintiffs that they had had no 
problems, that they had put in a new holding tank 
(referring to the water system) and a new drain 
field (referring to the septic system). Her husband 


VOL. 212 JANUARY TERM, 1982 459 


Gitschel v. Sauer 


had put in the new drain field mostly himself. They 
had no problems with the plumbing except on two 
occasions when a farmer cut the pipe. All the 
plumbing in the house drained properly. There was 
no discussion about a septic tank. 

The plaintiffs testified that beginning a day or two 
after they took possession, the bathtub took hours to 
drain and the stool had to be flushed more than once. 
They used a plunger on the bathtub. They then be- 
gan to use Drano and other chemicals and finally a 
sewer auger which they used many times. Plumb- 
ing drainage problems just grew worse. The first 
time they used the auger the system worked all right 
for a day or two and then began backing up again. 
Gitschel called the defendant to find out where the 
septic tank and the drain field were located and she 
told him the location, but it could not be located. 
Finally they found the drain field in the pasture. 
They had plumbers dig it up. It consisted of about 
50 feet of perforated pipe placed in gravel or rock. 
They dug up the sewer line from the drain field to 
the house. There was no septic tank anywhere 
along the line. Later they found the septic tank ad- 
jacent to the foundation of the house. It had col- 
lapsed. It was connected to the house plumbing by 
a separate line from the drain field line. Gitschel, 
in response to a question asking him to describe this 
other line, answered: ‘‘A. The other line came out, 
like I say, from a Y shape from another part of the 
house. And it went into the septic tank. Q. So Iun- 
derstand you clearly, were there two sewer lines 
coming out of the house or one line that branched off 
two directions? A. Like I say, I’m no plumber. 
But I was told, and like I say, I didn’t get down there 
and look because that thing was complete [sic] filled 
with sewage, you know. But they said there was a 
branch line.’’ There was no drain field ‘‘going off’’ 
from the septic tank. The Gitschels had a new septic 
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tank put in and connected it to a new drain field. ° 
That solved the problem. 

Ruff testified: ‘‘Q Now, calling your attention to 
the sewer system, was there a discussion about any- 
thing to do with the sewer system? A Yes. Wolfe 
asked about the sewer system. We were standing in 
the living room at the time. And I turned to Jan and 
said, ‘Jan, tell us about the sewer system.’ And she 
said there had been partial or some new drain field 
put in. And I asked her what she meant by a new 
drain field or part new drain field and then she ex- 
plained the fact they had been running the raw sew- 
age into a ditch south of them. And I asked her 
about the septic tank and she said, ‘It’s south of the 
house. I don’t have any idea where it is.’ And 
that’s basically about the only thing that was said. 
Q. When you said, ‘I don’t have any idea where it 
is,’ were you quoting her? <A. Yes. She said, ‘I 
don’t know where it is, but it’s south of the house.’ 
... Q@Q. Were there any questions asked about 
whether the sewer system ever over flowed or 
backed up, or anything? A. Not that I know of. 
Q. Was there any questions asked about the condi- 
tion of other pipes and plumbing in the house or out- 
side of the house? A. None that I know of.’’ 

The evidence further shows that the defendant had 
lived in the house for about 8 years. During that 
time she had no occasion, in her words, to ‘‘unplug’’ 
the septic tank. As previously indicated, she was 
unaware of its location. This would tend to indicate 
that it had not been emptied for about 8 years. 

Except as above indicated, there was no evidence 
with reference to the water system. No reasonable 
inference can be drawn from the testimony that a 
false representation was made with reference 
thereto or that the plaintiffs suffered any damages 
with reference to that system. The judgment of the 
District Court, insofar as it pertains to the water 
system, is affirmed. 
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We have, however, a different evidentiary situ- 
ation as it relates to the plumbing or septic system. 
It seems clear that the defendant has not demon- 
strated that there is no genuine issue of material 
fact with reference thereto. 

The material elements of a cause of action for 
fraudulent representation are the following: (1) That 
a representation was made; (2) That the representa- 
tion was false; (3) That when the representation was 
made it was known to be false or made recklessly 
without knowledge of its truth and as a positive as- 
sertion; (4) That it was made with the intention that 
the plaintiff should rely upon it; (5) That the plain- 
tiff did rely upon it; and (6) That he suffered dam- 
age as a result. Ames Bank v. Hahn, 205 Neb. 353, 
287 N.W.2d 687 (1980). 

The evidence shows a representation was made 
that the seller had had no problems with the plumb- 
ing and that in the context of the discussion that 
term included the septic system. Two issues of dis- 
puted material fact are whether an inference may 
be drawn from the evidence that (1) the representa- 
' tion was false when made, and (2) the defendant 
knew that it was false or made it recklessly and 
without knowledge of its truth or falsity. 

A considerable amount of time, approximately 4 
or 5 months, elapsed from the making of the repre- 
sentation until the plaintiffs took possession of the 
property. Immediately after taking possession the 
problems described occurred. If the problem de- 
veloped after the representations had been made, 
then the defendant can hardly be charged with 
knowledge of their falsity. If the problems had 
manifested themselves previously, then clearly an 
inference of falsity and knowledge thereof can be 
drawn. 

As previously indicated, the collapsed septic tank 
had never been emptied or ‘‘unplugged,’’ as defend- 
ant put it. The Sauers had lived in the house since 
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at least 1970. Until January 1978, when the drainage 
field was put in, the sewer pipe had emptied into an 
open ditch. This fact, plus defendant’s knowledge 
that the septic tank had not been opened for at least 
8 years, would permit the inference that she knew 
that they were not functioning. The evidence that 
the septic tank had not been functioning is evidenced 
by the testimony that it was not connected to a drain 
field. This evidence and the undisputed fact that the 
alleged new drain field had no septic tank in front of 
it and that before its construction the sewer contents 
were being emptied into an open ditch would permit 
the finder of fact to conclude that there was no effec- 
tive functioning septic system and the defendant ei- 
ther knew it or made the statement recklessly with- 
out knowledge of its truth or falsity. One need not 
be an engineering genius to know that a drain field 
of the type here described without a septic tank to 
catch the solid material would quickly clog. The 
construction of a new drain field in January 1978 and 
the sale of the property in May would tend to lead to 
the conclusion that the drain field was a temporary 
expedient to facilitate the sale. 

The judgment is reversed and the cause remanded 
for trial on the merits on the issue of false represen- 
tation and damage with reference to the septic sys- 
tem. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR A NEW TRIAL. 


JAMES EXNGLAND, APPELLEE, V. ROBERT A. LEITHOFF, 
APPELLANT. 
323 N.W.2d 98 


Filed August 13, 1982. No. 44350. 


1. Judgments: Appeal and Error. In a law action tried to the court 
without a jury, the findings of the court have the effect of a jury 
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verdict and will not be disturbed on appeal unless clearly wrong. 

It is not within the province of this court in a law 
action to resolve conflicts in or to weigh evidence. If there is a 
conflict in the evidence, this court will review the judgment ren- 
dered, will presume the controverted facts were decided by the 
trial court in favor of the successful party, and the findings will not 
be disturbed on appeal unless clearly wrong. 

3. Sales: Warranty. It is the general rule of law that a warranty is 
express when the seller makes an affirmation with respect to the 
article to be sold, pending the agreement of sale, upon which it is 
intended that the buyer shall rely in making the purchase. 

4. Livestock: Sales: Warranty. Oral representations of the origin 
of livestock made in the course of the sale of livestock are express 
warranties relating to the livestock. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


John S. Mingus of Mingus & Mingus, for appellant. 


John Wightman of Wightman and Fallesen, for ap- 
pellee. 


Heard before Krivosna, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

This is an appeal in a law action from the judg- 
ment of the District Court for Buffalo County, Ne- 
braska, in favor of the plaintiff-appellee for $1,789.03 
and costs of $427.06. The District Court affirmed the 
judgment of the Buffalo County Court. The errors 
assigned are essentially that the decision is contrary 
to the law and is not supported by the evidence. 

In considering the errors alleged on appeal, we 
are mindful of our standard of review: ‘‘In a law ac- 
tion tried to the court without a jury, the findings of 
the court have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong.” 
McDowell Road Associates v. Barnes, 198 Neb. 207, 
210-11, 252 N.W.2d 151, 153 (1977). ‘‘ ‘It is not within 
the province of this court in a law action to resolve 
conflicts in or to weigh evidence. If there is a con- 
flict in the evidence, this court will review the judg- 
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ment rendered, will presume the controverted facts 
were decided by the trial court in favor of the suc- 
cessful party, and the findings will not be disturbed 


unless clearly wrong....’’ Buttner v. Omaha P. 
P. Dist., 193 Neb. 515, 517-18, 227 N.W.2d 862, 864 
(1975). 


The suit arose out of the purchase by the plaintiff, 
James England, of eight bred gilts (female pigs). 
The sale took place on April 21, 1979. The seller of 
the gilts was the defendant, Robert A. Leithoff. 
England purchased the gilts in response to an adver- 
tisement Leithoff ran in the Grand Island Independ- 
ent newspaper. England contacted Leithoff and the 
price was fixed at $1,760 for all eight, or $220 each. 
England testified that Leithoff informed him ‘‘that 
he had got them from a friend auctioneer of his and 
I said if these come off of the salebarn or out of the 
salebarn, I don’t want them and upon his answer, 
they had not come from a salebarn.’’ England tes- 
tified that if he had known the gilts had been sold at 
a sale barn, he would not have purchased them. The 
gilts had, in fact, been purchased by Leithoff at a 
sale barn in Sargent, Nebraska, on April 13, 1979. 
The gilts appeared to be healthy on delivery on April 
21, 1979, and were placed on clean ground at Eng- 
land’s farm. The first gilt delivered on April 24, 
1979, within 3 days of the purchase, and all nine pigs 
were dead at birth. Four more gilts delivered with- 
in 24 hours and all pigs were born dead. Eleven pigs 
were ultimately delivered alive from the eight gilts. 

Shortly after the delivery of the first gilt, England 
contacted Robert Hinke, a livestock equipment deal- 
er from Axtell, Nebraska. MHinke testified that he 
was born and raised on a farm and had raised hogs 
practically all his life. Further, he had been a part- 
ner with a veterinarian and had worked as a veteri- 
narian’s assistant, assisting in diagnosis and treat- 
ment of diseases of hogs. Hinke testified that he 
had attended seminars run by veterinarians from 
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Iowa State University and Purdue University relat- 
ing to animal care, and has read extensively on the 
subject. Hinke drove to the England farm and ob- 
served the gilts that had just given birth to the dead 
pigs. He observed excessive saliva at the mouth 
and heavy mucous drainage of the vagina, and the 
piglets were premature, gaunt, and their hair was 
shorter than normal. Over objection, he was al- 
lowed to testify that the gilts were suffering from a 
swine disease called leptospirosis. Hinke took two 
of the dead piglets to Dr. Glen Nickelson of the Hol- 
drege Veterinary Clinic. Dr. Nickelson examined 
the pigs internally and externally, and observed that 
the lungs were flat, indicating that the pigs were 
born dead. Hinke related his observations of the 
gilts. Dr. Nickelson testified that in his opinion the 
gilts suffered from leptospirosis, a disease that de- 
stroys the value of gilts as breeding stock and re- 
sults in either aborted dead pigs or stunted pigs that 
fail to gain weight or reach market weight as do pigs 
born of healthy gilts. He further testified that lepto- 
spirosis has an incubation period of from 5 to 21 
days, and that the gilts suffered from the disease at 
the time they were delivered to the England farm. 

Hinke further testified that hog producers would 
not purchase gilts from a sale barn because ‘‘Where 
they run so many hogs through salebarns, it is in- 
evitable that you can... that you can take hogs that 
are well and run them through a salebarn and they 
will pick up a disease from the manure if nothing 
else in the pens and the alleys and therefore farmers 
who buy breeding stock .. . there are very few that I 
know of that would even take the risk of buying from 
a salebarn for brood stock in hogs.’’ Hinke further 
testified that he would never recommend to a cus- 
tomer to buy gilts from a sale barn, and that, in 
view of the risk, his opinion of the value of a bred 
sow from a sale barn was that ‘‘they would have to 
pay me to take a bred sow out of a salebarn.”’ 
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England introduced a regulation of the state De- 
partment of Agriculture adopted April 14, 1975, pur- 
suant to Neb. Rev. Stat. §§ 54-1157 to 54-1186, 54-1701 
to 54-1711, and 54-2001 to 54-2019 (Reissue 1978), 
which provides at (3)(c)(i)(E): ‘‘Swine released 
from a market or concentration point shall be con- 
fined on the premises of the purchaser for thirty (30) 
days separate from all other swine....’’ Although 
plaintiff urges that a private cause of action is cre- 
ated by the regulation in favor of purchasers from 
buyers who violate this regulation, in view of our de- 
cision here we need not pass on the point, and do not 
do so. Neb. U.C.C. § 2-313 (Reissue 1980) provides: 
“(1) Express warranties by the seller are created 
as follows: (a) Any affirmation of fact or promise 
made by the seller to the buyer which relates to the 
goods and becomes part of the basis of the bargain 
creates an express warranty that the goods shall 
conform to the affirmation or promise.’’ 

In discussing actions on warranties arising under 
Neb. U.C.C. §§ 2-318, 2-314, and 2-315 (Reissue 1980), 
White & Summers, Uniform Commercial Code § 9-1 
at 326 (2d ed. 1980), observes that a lawyer with a 
warranty case ‘‘First ... must prove that the de- 
fendant made a warranty, express or implied, under 
2-318, 2-314, or 2-315. Second, he must prove that the 
goods did not comply with the warranty, that is, that 
they were defective at the time of the sale. Third, 
he must prove that his injury was caused, ‘proxi- 
mately’ and in fact, by the defective nature of the 
goods .... Fourth, he must prove his damages.’’ 

England brought suit on the theory of breach of an 
express warranty, and not fraud. The trial court 
found and the evidence supports the finding that 
Leithoff warranted that the gilts did not come from 
a sale barn. However, it is not sufficient that a 
statement is made in connection with a contract for 
the sale of goods; the statement, in order to consti- 
tute an express warranty, must be ‘‘related to the 
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goods.’’ Subsection (1)(b) of § 2-313 provides: ‘‘Any 
description of the goods which is made part of the 
“pasis of the bargain creates an express warranty 
that the goods shall conform to the description.”’ 
Larutan Corp. v. Magnolia Homes Manuf. Co., 190 
Neb. 425, 209 N.W.2d 177 (1973). 

Is a representation that farm animals came from 
a private source and not from a public market re- 
lated to the goods? We are persuaded by the rea- 
soning of the Kansas Supreme Court in Young ¢& 
Cooper, Inc. v. Vestring, 214 Kan. 311, 521 P.2d 281 
(1974). In that case the seller brought suit to re- 
cover the purchase price of cattle. The jury re- 
turned a verdict for the seller and the buyers ap- 
pealed, urging that the trial court erred in refusing 
to instruct the jury on its claim that the seller made 
express warranties concerning the cattle, which 
were not true. Among the representations made at 
trial, according to the testimony of the buyers, were 
‘“‘That the cows were a choice quality Angus breed- 
ing herd; it was their second calf crop; they were ail 
one brand of cattle ... they originated from San 
Angelo, Texas, (which according to the [buyers] 
indicated good quality cattle) ....”’ Id. at 315, 521 
P.2d at 285. The cattle had a disappointing calving 
season, and, after testing, a number of them were 
discovered to have brucellosis. While testing the 
cows, the veterinarian discovered that 43 of the 450 
cows bore Louisiana ear tags. The area in San 
Angelo, Texas, was shown to be a modified 
brucellosis-free zone. 

In reversing the trial court and remanding for a 
new trial, the Kansas Supreme Court observed: 
‘There was evidence from which the jury could find 
that this herd of cows was not as expressly war- 
ranted. There was abundant evidence that the herd 
in question was not a stable, or one brand herd. 
Forty-three head of animals in this herd tested by 
the veterinarians were found to have originated in 
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Louisiana, and they were traced to be transient 
heifers in Louisiana. There was also evidence of 
fresh brands on these cows in the pasture at the time 
they were tested, indicating that cows had been re- 
cently added to the herd prior to purchase by the 
Vestrings. 


“Oral representations that a herd of cows pos- 
sesses these qualities are representations of fact 
which constitute express warranties.’’ Id. at 326-27, 
§21 P.2d at 292-93. 

Although the facts indicate other and more sweep- 
ing representations than present in this case, never- 
theless, the clear holding of the Kansas Supreme 
Court is that representations of origin of livestock 
made in the course of the sale of livestock are ex- 
press warranties relating to the livestock. ‘‘One of 
the primary tests of whether a given representation 
is a warranty or a mere expression of opinion is 
whether the seller assumed to assert a fact of which 
the buyer was ignorant or whether the seller merely 
expressed a judgment about a matter as to which 
each party could be expected to have an opinion.”’ 
Annot., 94 A.L.R.3d 729, 730 (1979). 

‘It is the general rule of law that a warranty is 
express when the seller makes an affirmation with 
respect to the article to be sold, pending the agree- 
ment of sale, upon which it is intended that the 
buyer shall rely in making the purchase.’ ”’ Naaf v. 
Griffitts, 201 Kan. 64, 66, 439 P.2d 83, 85 (1968). 

Here, both parties testified that Leithoff led Eng- 
land to believe that the gilts were not from a sale 
barn. England also testified that he would not have 
purchased the gilts if he knew they came from a sale 
barn because ‘‘I didn’t want anything that was 
bought through a salebarn.”’ 

We believe, as did the trial court, that Leithoff led 
England to believe he was buying gilts that had 
not come from a sale barn and that this constitutes 


VOL. 212 JANUARY TERM, 1982 469 


State v. Bridgeman 


an affirmation of fact with respect to the gilts which 
was part of the basis of the bargain. England relied 
on Leithoff’s representations when he purchased the 
gilts. 

The evidence supports the decision of the trial 
court. The proximate cause of the damages was 
adequately shown. Relying on Leithoff’s represen- 
tations, England purchased bred gilts that were suf- 
fering from leptospirosis. The incubation period co- 
incides with the time Leithoff purchased the gilts 
from the sale barn. There was also testimony that 
the risk of contracting the disease is increased by 
exposure to a public market. 

The defendant does not assign the amount of dam- 
ages as error. We can find no error in the trial 
court’s decision; therefore we affirm. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL D. 
BRIDGEMAN, APPELLANT. 
323 N.W.2d 102 


Filed August 13, 1982. No. 81-699. 


1. Miranda Rights. Once Miranda warnings have been given the sub- 
sequent procedure is clear. If the individual indicates in any 
manner at any time prior to or during questioning that he wishes to 
remain silent, the interrogation must cease. 

. The Miranda safeguards come into play whenever a person 

in custody is subjected to either express questioning or its func- 

tional equivalent. 


Appeal from the District Court for Douglas County: 
JOHN E. CLARK, Judge. Reversed and remanded. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 
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Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

The defendant was tried, found guilty of burglary, 
and sentenced to imprisonment for not less than 1% 
nor more than 2 years. The issue on appeal involves 
the admissibility of a confession of the defendant. 

On June 29, 1981, at approximately 11:30 p.m., the 
sheriff’s office received a report of a burglary in 
progress at a service station in Omaha. A deputy 
responded to the call. When he arrived at the scene 
a black male walking through the parking lot of the 
service station saw the officer, dropped the car bat- 
tery he was carrying, and fled. The deputy chased 
the man on foot, but lost him. 

At approximately 1:30 a.m. Sergeant Whitmore of 
the sheriff’s department picked up the defendant in 
an industrial area of west Omaha. The defendant fit 
the description of the man the deputy had seen at the 
service station. Sergeant Whitmore did not place 
the defendant under arrest at that time but took him 
to the sheriff’s headquarters so the defendant could 
use the telephone to arrange a ride home. When 
they arrived at headquarters Sergeant Whitmore 
checked a reproduction of a footprint taken at the 
scene of the service station burglary and noted that 
it matched the defendant’s shoes. He also noted 
that the defendant’s pants and shoes were wet and 
grass stained and he had a hole in his jeans which 
might have been due to battery acid. The deputy 
who had investigated the burglary thought the de- 
fendant was the person he had chased from the serv- 
ice station area. 

The defendant was then placed in an interrogation 
room and notified that he was under arrest for the 
service station burglary. At approximately 2 a.m. 
Sergeant Whitmore read the Miranda rights ad- 
visory form to the defendant. When the sixth and 
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final question of the advisory was read, ‘‘Knowing 
your rights in this matter, are you willing to make a 
statement to me now?’’ the defendant answered 
“‘No.’’ Sergeant Whitmore then told the defendant 
that he thought he still had sufficient evidence to ar- 
rest the defendant for the burglary and outlined that 
evidence in detail. Sergeant Whitmore asked how 
the defendant’s pants had become grass stained, 
how he had become so wet, and what the white 
marks on his pants were. The defendant said little, 
but claimed that he had done nothing and asked why 
he was being arrested. Thereafter, the defendant 
asked Sergeant Whitmore if things would be easier 
on him if he cooperated. The sergeant stated that 
was up to the county attorney, but the sergeant 
could make no promises. The defendant then 
agreed to make a statement. Sergeant Whitmore 
then changed the last answer on the rights advisory 
form from a ‘‘No’’ to a ‘‘Yes’’ and the defendant 
initialed the change. 

There was no evidence of any break in the conver- 
sation between defendant’s initial refusal to give a 
statement and the discussion of the evidence against 
him. Approximately 5 or 6 minutes passed between 
the time the defendant refused to make a statement 
and his agreement to do so. Since the defendant 
could not write, Sergeant Whitmore wrote the de- 
fendant’s statement, read it back to him, and the 
defendant then signed the statement. 

The defendant filed a motion to suppress the state- 
ment and an evidentiary hearing was held which de- 
veloped the evidence outlined above. The motion to 
suppress was overruled and the statement was ad- 
mitted at trial, along with the stipulated police re- 
ports. 

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), requires that if the individual 
indicates in any manner at any time prior to or dur- 
ing questioning that he wishes to remain silent, the 
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interrogation must cease. Any statement taken af- 
ter a defendant invokes his privilege cannot be other 
than the product of compulsion, subtle or otherwise. 
The Miranda rules were extended to the functional 
equivalent of interrogation in Rhode Island v. Innis, 
446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980). 
See, also, Michigan v. Mosley, 423 U.S. 96, 96 S. Ct. 
321, 46 L. Ed. 2d 313 (1975). 

The case of In re Interest of Durand, 206 Neb. 415, 
293 N.W.2d 383 (1980), is determinative of the issues 
involved here. In that case a 23-minute interval be- 
tween the initial negative answer to a question of 
whether the defendant was willing to make a state- 
ment and a subsequent consent to make a statement 
was occupied by showing the defendant police re- 
ports of other crimes of which defendant was ac- 
cused. This court held that once Miranda warnings 
have been given, the subsequent procedure is clear. 
If the individual indicates in any manner at any time 
prior to or during questioning that he wishes to 
remain silent, the interrogation must cease. The 
Miranda safeguards come into play whenever a per- 
son in custody is subjected to either express ques- 
tioning or its functional equivalent. 

In the case at bar, when the defendant refused to 
make a Statement the officer not only did not cease 
all interrogation but, instead, continued to discuss 
the evidence, even to the extent of asking for ex- 
planations of the evidence. To permit the continu- 
ation of custodial interrogation or its functional 
equivalent after only a momentary cessation clearly 
violates the requirements of Miranda v. Arizona, 
supra. The District Court erred in refusing to grant 
the defendant’s motion to suppress his statement. 
The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED, 
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CAROL BRUNER, APPELLANT, V. JAMES S. BRUNER, 
APPELLEE. 
323 N.W.2d 104 


Filed August 13, 1982. No. 81-700. 


Appeal from the District Court for Douglas County: 
JouHn E. CuarkK, Judge. Affirmed. 


Owen A. Giles, for appellant. 


L. J. Koenig of Koenig & Murray, and Eugene D. 
O’Sullivan, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a dissolution of marriage case. The Dis- 
trict Court dissolved the marriage and granted cus- 
tody of the 1-year-old minor son to the father, with 
reasonable rights of visitation to the mother, and di- 
vided the property of the parties. The mother has 
appealed and the sole issue on appeal is the custody 
of the minor child. 

The parties were married November 25, 1979, and 
their son, Christopher, was born May 138, 1980. The 
dissolution action was filed by the mother March 13, 
1981, and the decree of dissolution was entered on 
August 12, 1981. 

The minor son, Christopher, suffers from several 
medical problems, including asthma, a heart mur- 
mur, and various allergies. His condition is aggra- 
vated by exposure to cigarette smoke and animals. 
Both parents were 30 years old at the time of trial. 
Both were regularly employed and both are recov- 
ering alcoholics. 

At a hearing on April 1, 1981, temporary custody 
was granted to the father. Following trial on July 30 
and 31, 1981, the father was specifically found to be a 
fit and proper person to have custody, and the tem-— 
porary custody was made permanent by the decree. 


474 NEBRASKA REPORTS VOL, 212 


Battiato v. Falstaff Brewing Corp. 


The record establishes that the father lives with 
his parents who are willing to, and do, assist in the 
care of Christopher. The father testified that he in- 
tends to make the home his residence for the fore- 
seeable future. No one in the household smokes cig- 
arettes. The grandmother is a registered nurse who 
has had extensive nursing experience. The evi- 
dence establishes that the home is more than ade- 
quate, Christopher is well taken care of, and is a 
normal, happy child. 

The court, having reviewed the record in this case 
de novo, agrees with the result reached by the trial 
court. 

The judgment is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


SAM BATTIATO, APPELLANT, V. FALSTAFF BREWING 
CORPORATION, APPELLEE. 
323 N.W.2d 105 


Filed August 13, 1982. No. 81-787. 


1. Workmen’s Compensation: Appeal and Error. Notice of appeal 
from a decision on rehearing in the Nebraska Workmen's Compen- 
sation Court must be filed within 1 month of the judgment or within 
1 month of the order denying the motion for a new trial. 

2. Judgments: Appeal and Error. A party’s motion to withdraw a 
rest for the purpose of offering additional evidence is not a motion 
for a new trial and does not extend the time for appeal from a final 
judgment. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Richard J. Schicker of Schicker & Leahy, for ap- 
pellant. 


Richard L. Walentine of Walsh, Walentine, Miles, 
Fullenkamp & O’Toole, for appellee. 
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Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

This is an appeal from the Workmen’s Compensa- 
tion Court on rehearing. On the original hearing be- 
fore one judge of the Workmen’s Compensation 
Court an award was made. On rehearing, the court 
found that the plaintiff failed to prove a causal con- 
nection between the accident and injury and the al- 
leged permanent disability. The plaintiff appeals 
and argues that under the provisions of Neb. Rev. 
Stat. § 48-163 (Reissue 1978) the court, on its own mo- 
tion, should have required the production of evi- 
dence to remedy the deficiency in proof, if any. 
Steward v. Deuel County, 137 Neb. 516, 289 N.W. 877 
(1940). In this connection, see Coco v. Austin Co., 
ante p. 95, 321 N.W.2d 448 (1982). 

The defendant argues, among other things, that 
this court does not have jurisdiction because the no- 
tice of appeal was not timely filed. 

We find the jurisdictional issue is dispositive of 
this case and therefore we need not consider other 
issues raised. Notice of appeal from a decision on 
rehearing in the Workmen’s Compensation Court 
must be filed within 1 month of the judgment, Neb. 
Rev. Stat. §§ 48-182 to 48-185 (Reissue 1978) and 
Giangrasso v. Eagle Distributing Co., 185 Neb. 406, 
176 N.W.2d 16 (1970), or within 1 month of the order 
denying the motion for a new trial, Meester v. 
Schultz, 151 Neb. 614, 38 N.W.2d 739 (1949), and 
Hansen v. Paxton & Vierling Iron Works, 135 Neb. 
867, 284 N.W. 352 (1939). 

The judgment of the court on rehearing was en- 
tered on September 11, 1981. It left no issue undis- 
posed of. The notice of appeal was not filed until 
October 29, 1981. Clearly, it was out of time. 

We, on our own motion, take note of one further 
matter. On September 15, 1981, the plaintiff filed 
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in the Workmen’s Compensation Court a motion for 
leave to withdraw his rest ‘‘for the purpose of pre- 
senting medical evidence as to the issue of causation 
of the injury and permanent disability,’ citing the 
case of Mead v. Missouri Valley Grain, Inc., 178 
Neb. 553, 184 N.W.2d 243 (1965). The Workmen’s 
Compensation Court denied the motion. The ques- 
tion arises as to whether the filing of the motion to 
reopen or withdraw the rest should be treated as a 
motion for new trial, thus extending the time of ap- 
peal and making timely the filing of the notice of ap- 
peal. A motion to reopen the case for the purpose of 
presenting additional evidence to remedy a defect in 
proof serves a different function than a motion for 
new trial. See 88 C.J.S. Trial §§ 104 to 112 (1955). A 
motion for new trial may be granted on certain 
specified grounds listed in the statute. Neb. Rev. 
Stat. § 25-1142 (Reissue 1979). None of those 
grounds, with the exception of newly discovered evi- 
dence, include remedying defect of proof. The pur- 
pose of the motion for new trial is not to inject new 
matter into an adjudicated case, but is to complain 
of that which has already been done. It affords the 
trial court an opportunity to correct its own errors. 
66 C.J.S. New Trial § 1 (1950). After final judgment 
has been rendered, the filing of a motion to with- 
draw a party’s rest does not extend the time for ap- 
peal. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MERVIN D. EVANS, 
APPELLANT. 
323 N.W.2d 106 


Filed August 13, 1982. No. 81-807. 


1. Sexual Assault: Witnesses. Testimony of the prosecutrix alone, 
uncorroborated by any other evidence, is not sufficient to sustain a 
conviction for sexual assault. 
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: . In a prosecution for sexual assault, the prose- 
cutrix may testify in chief on direct examination, if within a rea- 
sonable time under all the circumstances after the act was commit- 
ted she made complaint to another, to the fact and nature of the 
complaint, but not as to its details, and others may likewise testify 
in chief to such fact and nature of the complaint, but not as to its 
details. 


.- One to whom the complaining witness has com- 

bianca may testify to the fact and nature of the complaint, if the 

complaint was made voluntarily and without unreasonable or in- 

Poristatent delay. 

. Although such complaint must be timely made, 
the effect of a delay in making such complaint may be alleviated 
by proof of a sufficient reason for the delay, such as intimidation or 
threats, or lack of opportunity. 

5. Criminal Law: Prior Acts. As a general proposition, in a criminal 
prosecution evidence of crimes committed by the accused, other 
than that with which he is charged, is not admissible. 

6. Sexual Assault: Intent: Prior Acts. However, where intent is an 
element of the crime charged, it is permissible to admit evidence of 
the defendant’s prior crimes, wrongs, or acts in order to prove that 
the defendant possessed the requisite intent to be convicted on a 
charge of attempted first degree sexual assault. 

7. Criminal Law: Appeal and Error. The only errors which require 
reversal of a cause are those prejudicial to the right of the accused, 
or which constitute the denial of a substantial legal] right. 

8. Criminal Law: Prior Acqulttal. Although generally a verdict of 
acquittal in a former trial is not to be considered as determining 
the collateral question of the presence of a general plan or scheme 
or necessary intent for the purpose of a subsequent trial for a dis- 
tinct offense, when so much of the evidence of the former trial is 
placed before the jury in the subsequent trial, justice requires that 
the evidence of the former verdict should be allowed in evidence. 

9. Witnesses. In order to offer in evidence the testimony of a witness 
at a former trial, the proponent of such evidence must show that 
the declarant is now unavailable as a witness. 


Appeal from the District Court for Valley County: 
Mark J. FUHRMAN, Judge. Reversed and remanded 
for a new trial. 


Paul E. Watts of Paul E. Watts & Associates, for 
appellant. 


Paul L. Douglas, Attorney General, and Shanler 
D. Cronk, for appellee. 
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Heard before KrRivosHa, C.J., BoSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


Hastincs, J. 

The defendant, Mervin D. Evans, was charged by 
information with attempted first degree sexual as- 
sault. Following the defendant’s waiver of a jury 
trial, a trial was had to the court which resulted in a 
verdict of guilty. Defendant was sentenced to a 
term of not less than 3 nor more than 6 years’ im- 
prisonment. Defendant has appealed from that con- 
viction and sentence, contending that the trial court 
erred in admitting certain corroborative testimony 
into evidence; that the trial court erred in refusing 
to admit into evidence the fact that defendant had 
been acquitted of a similar charge in a prior pro- 
ceeding; and that the trial court erred in refusing to 
admit into evidence testimony regarding defend- 
ant’s alleged sterility. We reverse. 

The incident which gave rise to the information in 
this instance was the alleged attempted assault by 
the defendant of his adopted 14-year-old daughter on 
or about November 18, 1979. While it is not neces- 
sary to recount the details surrounding the attack, 
we must note that immediately following the alleged 
assault it was claimed that the defendant warned the 
prosecutrix not to tell her mother or she, the 
daughter, would ‘‘be in a lot of trouble.’’ In any 
event, the prosecutrix did not report the incident to 
her mother until May 4, 1980, which was shortly af- 
ter the defendant supposedly had threatened to as- 
sault her a second time. When asked why she had 
not reported the November 1979 incident earlier, the 
prosecutrix responded by saying that she was afraid 
that her father ‘‘would beat the heck out of me.”’ 
Upon being told of the incident, the defendant’s wife, 
the adoptive mother of prosecutrix, reported the as- 
sault to the police and defendant was taken into cus- 
tody. 
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At the ensuing trial, the prosecutrix took the stand 
during the State’s case-in-chief and described the al- 
leged assault in detail. She also was allowed, over 
objection of defense counsel, to describe prior sexual 
contact between her father and herself which dated 
back to the time she was 6 years of age and which 
had culminated in sexual intercourse by the time the 
prosecutrix was 10 years old. Finally, also over 
counsel’s objection, the prosecutrix was allowed to 
describe the events surrounding her decision to in- 
form her mother on May 4, 1980, of the November 18, 
1979, assault. These events included a threat of fur- 
ther sexual assaults on her by the defendant, and 
conversation which the prosecutrix had had with her 
twin sister who had also been adopted by the defend- 
ant and his wife. This conversation related to the 
fact that her sister had also been subjected to the de- 
fendant’s sexual advances and indeed feared that 
she may have been made pregnant by the defendant 
at that time. 

In what was purported to be an attempt to cor- 
roborate the testimony of prosecutrix, the prosecu- 
tor called her mother and sister to the stand. The 
mother confirmed the fact that the prosecutrix had 
reported the assault to her on the evening of May 4, 
1980, and that she had in turn reported the incident 
to the police. The sister, however, was allowed to 
testify in greater detail. She reiterated the fact that 
she had told the prosecutrix on May 4, 1980, that the 
defendant had also had sexual contact with her and, 
in response to a direct question from the prosecutor, 
that she had told the prosecutrix she thought she 
was pregnant and that the defendant was the baby’s 
father. Furthermore, the sister of prosecutrix was 
allowed, over the objections of the defense counsel, 
to testify to the fact that the defendant had made ini- 
tial sexual advances toward her when she was 
around 10 years old and had engaged in sexual inter- 
course with her when she was 11 or 12 years of age. 
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Such activities would occur two to three times 
monthly, both inside and outside of the home. Fi- 
nally, the sister testified during direct examination 
that she had indeed had a child and that she had not 
engaged in intercourse with anyone other than the 
defendant prior to the birth of the child. 

It was revealed for the first time during this ac- 
tion, in the course of the cross-examination of the 
sister of prosecutrix, that the defendant had been 
charged and tried on an earlier occasion on an alle- 
gation similar to the present charge. This earlier 
trial resulted from an incident allegedly involving 
the defendant and the sister of prosecutrix. Defense 
counsel was prohibited by the court, however, from 
introducing any direct evidence of the verdict in that 
earlier action, either through the testimony of the 
prosecutrix’s sister or through the introduction of 
the journal entry of the verdict. An inadvertent 
comment about the verdict was made by the defend- 
ant’s wife during her testimony for the defense, al- 
though an objection to the response was sustained. 
However, there was no motion to strike the re- 
sponse, so that the response regarding the defend- 
ant’s acquittal remains in the record before this 
court. 

Finally, we must note that the defense counsel was 
also stymied in his attempt to introduce evidence 
concerning the defendant’s sterility in order to im- 
peach the testimony of the prosecutrix’s sister re- 
garding her belief that the defendant had fathered 
her child. The trial court rejected any such evi- 
dence, which was offered in the form of transcripts 
of the testimony of several witnesses taken from the 
earlier trial, on the basis that such evidence was ir- 
relevant, hearsay, and that there was not sufficient 
foundation to support its admittance. 

The defendant’s initial assignment of error is a 
broad attack on the corroborative evidence offered 
by the prosecution in support of the testimony of the 
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prosecutrix. ‘‘The rule is that the testimony of the 
prosecutrix alone, uncorroborated by any other evi- 
dence, is not sufficient to sustain a conviction for 
sexual assault. [Citation omitted.]’’ State v. Aby, 
205 Neb. 267, 269, 287 N.W.2d 68, 70 (1980). In this in- 
stance, there can be no doubt that corroborative evi- 
dence does exist. However, we must determine 
whether it was properly admitted in the several 
forms in which it was offered. 

The initial form of corroborative evidence of the 
testimony of the prosecutrix offered by the prosecu- 
tion was the testimony of her mother and her sister 
regarding the details of the prosecutrix’s May 4, 
1980, complaint of the alleged assault. ‘‘The rule is 
well established in this state that in a prosecution for 
sexual assault, the prosecutrix may testify in chief 
on direct examination, if within a reasonable time 
under all the circumstances after the act was com- 
mitted she made complaint to another, to the fact 
and nature of the complaint, but not as to its details; 
and that others may likewise testify in chief to such 
fact and nature of the complaint, but not as to its de- 
tails. State v. Chaney, 184 Neb. 734, 171 N.W.2d 787 
(1969); Sherrick v. State, 157 Neb. 623, 61 N.W.2d 358 
(1953). 

“This court has also stated that one to whom the 
complaining witness has complained may testify to 
the fact and nature of the complaint if the complaint 
was made voluntarily and without unreasonable or 
inconsistent delay. See, State v. Deardurff, 186 Neb. 
92, 180 N.W.2d 890 (1970); Texter v. State, 170 Neb. 
426, 102 N.W.2d 655 (1960).’’ (Emphasis supplied.) 
State v. Watkins, 207 Neb. 859, 863, 301 N.W.2d 338, 
341 (1981). 

Initially, we note that this rule requires that a 
timely complaint be made by the prosecutrix. How- 
ever, the effect of a delay may be alleviated by 
proof of a sufficient reason for the delay, ‘‘such as 
intimidation or threats, or lack of opportunity ....”’ 
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Sherrick v. State, 157 Neb. 623, 630, 61 N.W.2d 358, 
365 (1953). We have recently noted that fear of the 
attacker, shame, and the threat of placement in a 
foster home were all sufficient mitigating factors to 
alleviate the delay between the attack and the com- 
plaint. State v. Watkins, supra; State v. Aby, supra. 
In the present action, we need only point to the 
threats made by the defendant against the prosecu- 
trix, and to the fact that the prosecutrix feared that 
the defendant would ‘‘beat the heck’’ out of her if she 
made a complaint, to find sufficient reason for the 
delay between the November 18, 1979, attack and the 
complaint made on May 4, 1980. However, the mere 
fact that the complaint was timely made does not 
rectify the manner in which the evidence of the com- 
plaint was introduced. 

It is quite clear that the rule cited above permits a 
witness to testify as to the fact and nature of the 
complaint. However, it is equally clear that the 
same rule provides that ‘‘the details of such com- 
plaint may not be given.’’ State v. Gero, 184 Neb. 
107, 111, 165 N.W.2d 371, 373 (1969). The trial court 
failed to restrain the testimony of both the prosecu- 
trix and her sister regarding the details of the com- 
plaint made in this instance. This failure permitted 
the prosecution to divulge the fact that the prosecu- 
trix’s sister had also engaged in sexual intercourse 
with the defendant, and, further, that she believed 
the defendant had impregnated her. Such testimony 
regarding the details of the complaint is clearly in 
violation of the aforementioned rule, and it was 
error to permit its admission. However, the preju- 
dicial nature of such error has yet to be determined, 
and such a determination can only be made in con- 
junction with the remaining assignments of error. 

The second form of corroborative evidence offered 
by the prosecution was the accounts of prior sexual 
contacts given by the prosecutrix and her sister. A 
review of the cases addressing this issue leaves one 
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with some uncertainty as to when evidence of prior 
criminal actions may be admitted. As a general 
proposition, ‘‘in a criminal prosecution evidence of 
crimes committed by the accused, other than that 
with which he is charged, is not admissible.’ State 
v. Franklin, 194 Neb. 630, 642, 234 N.W.2d 610, 617 
(1975). Through the years several exceptions to this 
general proposition have been developed, some of 
which have tended to lend some confusion as to 
when evidence of prior acts may be admitted. One 
such exception was noted in the syllabus of State v. 
Erich, 198 Neb. 1, 251 N.W.2d 381 (1977), wherein we 
noted: ‘‘One exception to this general rule is that in 
prosecutions for sexual assault, incest, and sodomy, 
testimony that the defendant committed the same or 
similar acts against the prosecutrix is admissible for 
its corroborative value.’’ Unquestionably, such a 
rule would permit the admission of the prosecutrix’s 
testimony in this instance. However, it leaves the 
question of the propriety of the testimony of the 
prosecutrix’s sister unanswered. 

The State points the court to the broad general 
statement we made in State v. Hitt, 207 Neb. 746, 749, 
301 N.W.2d 96, 99 (1981), wherein we noted: ‘‘Sexual 
crimes have consistently been classified as those in 
which evidence of other similar sexual conduct has 
been recognized as having independent relevancy, 
and courts generally hold that evidence of other sex 
offenses by the defendant may be admissible, wheth- 
er the other offense involves the complaining wit- 
ness or third parties. [Citations omitted.]’’ How- 
ever, we need not go so far as to adopt this broad 
statement as the rule for this case. 

As noted at the outset, the defendant was charged 
with attempted first degree sexual assault. By stat- 
ute, an essential element of all criminal attempt 
charges requires evidence to show that the defend- 
ant ‘‘intentionally’’ engaged in conduct which 
would have constituted the crime attempted if the 
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circumstances had been as the defendant had be- 
lieved them to be, or if the conduct constituted a 
‘“‘substantial step in a course of conduct intended to 
culminate in his commission of the crime.’’ (Em- 
phasis supplied.) Neb. Rev. Stat. § 28-201(1)(b) 
(Reissue 1979). It has long been accepted that in in- 
stances where intent is an element of the crime 
charged, it is permissible to admit evidence of the 
defendant’s prior crimes, wrongs, or acts in order to 
prove that the defendant possessed the requisite in- 
tent to commit the act. Henry v. State, 136 Neb. 454, 
286 N.W. 338 (1939); Neb. Rev. Stat. § 27-404(2) (Re- 
issue 1979). See, also, State v. Hitt, supra. 

Consequently, the evidence of the defendant’s 
prior sexual relationships with the prosecutrix and 
her sister was properly admitted to prove that the 
defendant possessed the requisite intent to be con- 
victed on a charge of attempted first degree sexual 
assault. We need not address the question of wheth- 
er it was proper to admit the testimony of the prose- 
cutrix’s sister under the guise of corroborative evi- 
dence. 

The fact that the prosecution was entitled to offer 
proof concerning the alleged prior sexual contacts 
between the defendant and his daughters also tends 
to remove any prejudicial effect imposed upon the 
defendant by the admission of the details of the pros- 
ecutrix’s complaint to her sister. The potentially 
prejudicial content of such testimony lies in the 
statements regarding the beliefs of the sister of the 
prosecutrix that the defendant had impregnated her. 
No prejudice can arise from such a revelation in 
light of the fact that the same evidence is admis- 
sible as proof of prior sexual contact between the 
defendant and his daughters to show that the defend- 
ant possessed the requisite intent to commit an at- 
tempted sexual assault. Consequently, while the 
court erred in admitting the details of the prosecu- 
trix’s complaint to her sister, the defendant was not 
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prejudiced thereby. ‘‘ ‘The only errors which re- 
quire reversal of a cause are those prejudicial to the 
right of the accused, or which constitute the denial 
of a substantial legal right.’ ’’ State v. Brehmer, 211 
Neb. 29, 44, 317 N.W.2d 885, 894 (1982). The trial 
court’s erroneous admission of the details of the 
prosecutrix’s complaint does not support the defend- 
ant’s request for reversal of his conviction. 

The admissibility of the testimony regarding the 
defendant’s prior sexual relationships with his 
daughters relates directly to the defendant’s second 
assignment of error concerning the admissibility of 
the fact that he had been acquitted of a similar 
charge on a prior occasion. In Koenigstein v. State, 
101 Neb. 229, 162 N.W. 879 (1917), the prosecution at- 
tempted to convict the defendant of receiving bribes 
from the owners of disorderly houses by showing a 
general plan and scheme to collect bribes from all 
such houses. To do so, they offered evidence of pay- 
ments accepted from one McDonald, which pay- 
ments had been the subject matter of an earlier 
prosecution of the same defendant. The trial court 
rejected the defendant’s offer of the verdict of 
acquittal from the earlier prosecution. We noted on 
appeal that ‘‘While the verdict of acquittal in the 
former trial is not to be considered as determining 
that collateral question [the presence of a general 
plan or scheme] for the purpose of the subsequent 
trial .for a distinct offense, we think that, when so 
much of the evidence of the former trial was before 
the jury in the case at bar, justice required that the 
former verdict should also have been allowed in evi- 
dence.’’ Id. at 239, 162 N.W. at 883. This rule was 
reiterated in Williams v. State, 118 Neb. 281, 224 
N.W. 286 (1929). See, also, People v. Griffin, 66 Cal. 
2d 459, 426 P.2d 507, 58 Cal. Rptr. 107 (1967); Annot., 
86 A.L.R.2d 1132 (1962); 83-87 A.L.R.2d Later Case 
Service 1132-1147 § 4 at 416 (1979). 

In the present action, much like in Koenigstein, 
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the prosecution, through the testimony of the prose- 
cutrix’s sister, presented a great deal of the crucial 
evidence from the defendant’s earlier trial. Although 
there is no direct reference to the facts which gave 
rise to the earlier charge being brought against the 
defendant, we can infer from the defendant’s desire 
to prove his sterility in that action that the charges 
arose out of the alleged incestuous attack which 
gave rise to the pregnancy of prosecutrix’s sister. 
In this respect, the prosecution went to great lengths 
during the direct examination of the prosecutrix’s 
sister to introduce much of the same testimony that 
would have been offered in the earlier action. In re- 
sponse to the prosecutor’s questions, the sister of 
prosecutrix acknowledged that she had had sexual 
intercourse with the defendant; that she had become 
pregnant; that she had told the prosecutrix that she 
believed the defendant was the father of her child; 
and, finally, that she had not had sexual intercourse 
with any other person other than the defendant prior 
to the birth of her child on December 25, 1980. Al- 
though, as we noted above, it was not error to offer 
such evidence in order to prove that the defendant 
possessed the requisite intent to commit the at- 
tempted assault, by presenting such evidence 
through the use of substantially the same testimony 
as would have been presented in the defendant’s 
earlier trial, the prosecution has brought this case 
squarely within the rule set forth in Koenigstein. 
Consequently, it was error for the trial court to re- 
ject the evidence of the defendant’s acquittal follow- 
ing an earlier trial which arose from similar charges 
filed by the prosecutrix’s sister. 

We should note that although the defendant’s wife 
did allude to the verdict in the earlier trial at one 
point during her testimony for the defense, it is 
readily apparent that the trial court deemed admis- 
sion of the verdict improper and refused to consider 
it in its decision. This fact is made apparent by the 
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court’s sustaining an objection to the wife’s testi- 
mony at the point the verdict was alluded to, and 
further by the court’s ruling allowing the defendant 
to testify as to what he had testified to at the earlier 
trial but ‘‘not as to the result of the trial.’’ There- 
fore, regardless of the fact that the trial court may 
have in fact been aware of the verdict, it was preju- 
dicial to the defendant’s interests to prohibit the ad- 
mission of direct evidence to establish with certainty 
that the defendant had been acquitted of the earlier 
charge. 

The defendant’s final assignment of error chal- 
lenges the propriety of prohibiting him from intro- 
ducing evidence regarding his sterility in an attempt 
to impeach the testimony of the prosecutrix’s sister. 
This evidence was attempted to be introduced by 
way of an offer of the transcribed excerpts of the 
testimony of three doctors who had testified at the 
defendant’s earlier trial. An objection to the offer 
on the basis that the evidence in the form of testi- 
mony from a different trial than the one involved 
here was hearsay as to this case was sustained. 

Testimony given by a witness at a prior trial is not 
to be considered hearsay ‘‘if the declarant is un- 
available as a witness.’’ Neb. Rev. Stat. § 27-804(2) (a) 
(Reissue 1979). Counsel for the defense failed to of- 
fer any evidence to show that the three doctors were 
“‘unavailable,’’ as that term is defined in § 27-804(1), 
to testify at the present trial. In opposition to the 
prosecution’s objection, the defense contends that 
the evidence was offered for impeachment purposes 
and consequently could not be considered hearsay. 
However, any impeachment value inherent in the 
testimony of the doctors apparently would arise 
from the fact that they had concluded that the de- 
fendant was sterile. Only if one were convinced that 
the defendant was sterile would the testimony of the 
prosecutrix’s sister be effectively impeached. There- 
fore, logic would dictate that this testimony was of- 


488 NEBRASKA REPORTS VOL. 212 


State v. Evans 


fered ‘‘to prove the truth of the matter asserted”’ (Neb. 
Rev. Stat. § 27-801(3) (Reissue 1979)), namely, that the 
defendant was sterile and that it was physically im- 
probable, if not impossible, for him to be the father 
of his daugher’s child. In this respect, the testi- 
mony does fall within the statutory definition of 
‘hearsay,’ and its admissibility depended upon a 
showing that the doctors were ‘‘unavailable’’ to tes- 
tify at the defendant’s second trial. The defendant’s 
failure to do so made the court’s denial of the evi- 
dence appropriate. 

Although as a general rule the determination of 
the admissibility of evidence rests within the sound 
discretion of the trial court, we cannot say that this 
discretion was not abused in this instance. State v. 
Martin, 198 Neb. 811, 225 N.W.2d 844 (1977). In the 
present action, the trial court erred in failing to per- 
mit the defendant to present evidence of his earlier 
acquittal on charges brought by the current prosecu- 
trix’s sister. In light of the amount of testimony 
presented by the prosecution concerning the facts 
upon which this earlier charge was based, the evi- 
dence of the defendant’s acquittal on the charge, al- 
though not conclusive on the question of whether the 
defendant had actually assaulted the prosecutrix’s 
sister, would serve to rebut this testimony and there- 
fore should have been admitted. Koenigstein v. 
State, 101 Neb. 229, 162 N.W. 879 (1917). The defend- 
ant was thereby prejudiced in the presentation of his 
defense, and his conviction must be reversed. 

REVERSED AND REMANDED 
FOR A NEW TRIAL, 

Krivosua, C.J., CLINTON, and WHITE, JJ., concur in 

the result. 
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Filed August 13, 1982. No. 81-923. 


Appeal from the District Court for Hall County: 
JOSEPH D. Martin, Judge. Affirmed. 


John A. Wagoner, for appellant. 


Arend R. Baack of Luebs, Dowding, Beltzer, Lein- 
inger & Smith, for appellee. 


Submitted without oral argument. Krivosua, C.J., 
BosLAuGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 
This appeal involves a domestic relations matter. 
The court, having reviewed the record in this case 
de novo, agrees with the result reached by the trial 
court. The judgment is affirmed. 
AFFIRMED. 
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PER CURIAM. 

This is an appeal from a charge of driving while 
intoxicated, third offense. The defendant was con- 
victed and sentenced to a term of 20 months to 5 
years in an institution subject to the jurisdiction of 
the Department of Corrections, with credit being 
given for jail time served, the sentence to be con- 
secutive to any other sentence then being served. 

There is no error in the record requiring reversal 
of the judgment of conviction. However, while this 
appeal was pending, L.B. 568, which reduced the 
maximum sentence for the offense of which the de- 
fendant was convicted, became effective July 17, 
1982. This case is governed by our decisions in State 
v. Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971); 
State v. Peiffer, ante p. 299, 322 N.W.2d 445 (1982); 
and State v. Phillips, ante p. 303, 322 N.W.2d 447 
(1982). 

The sentence is reduced to 6 months’ imprison- 
ment with credit given for jail time served awaiting 
trial. The sentence is consecutive to any other 
being served at the time sentence was imposed in 
the District Court. 

AFFIRMED AS MODIFIED. 


IN RE ESTATE OF HERMAN A. R. CAMIN, DECEASED. 
MARTIN ACHTERBERG ET AL., APPELLANTS, V. EF ARMERS 
STATE Bank & TRUST COMPANY, LEXINGTON, 
NEBRASKA, ET AL., APPELLEES. 

323 N.W.2d 827 


Filed August 20, 1982. No. 44233. 


1. Wills. The burden is upon the proponent of a will, both in the coun- 
ty court and in the District Court on appeal, to prove by a prepon- 
derance of the evidence not only the lawful execution of the will but 
also the testamentary capacity of the testator at the time when the 
will was made. However, if the proponent makes a prima facie 
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case in chief as to both, then it devolves upon a contestant to pro- 
ceed and to adduce sufficient competent evidence to overcome the 
presumption arising therefrom, after which the burden of going 
ahead and proving the issues of lawful execution and testamentary 
capacity by a preponderance of the evidence devolves upon the pro- 
ponent. 
. Under the Nebraska Probate Code, Neb. Rev. Stat. §§ 30-1601 
et seq. (Reissue 1979), prima facie proof of the testator’s testamen- 
tary capacity is established by the introduction of a self-proved will 
without the presentation of the testimony of all of the attesting wit- 
nesses. Such prima facie proof is rebuttable with competent evi- 
dence to the contrary, although in the final analysis the burden of 
persuasion remains with the proponent of the will at all times. 

Although it may be good form in some instances for a 
witness to a will to explore with the testator the latter’s testamen- 
tary capacity, the nature of the document, and its voluntary char- 
acter, a failure to do so in and of itself will not disqualify that per- 
son from serving as an attesting witness under the provisions of 
Neb. Rev. Stat. § 30-2327 (Reissue 1979). 

4, __. +A prior will, executed when the testator’s testamentary or 
mental capacity was and is unquestioned, and as to which the exist- 
ence of undue influence is not charged, and which conforms sub- 
stantially as to the results produced to the instrument contested, 
may be considered as competent evidence for the purpose of re- 
futing charges of undue influence or want of testamentary or men- 
tal capacity by showing that the testator had a constant and abid- 
ing scheme for the distribution of his property. 

The mental capacity of a testator is tested by the state of 
his mind at the time he executed his will. If the testator knows the 
extent and character of his property, the natural objects of his 
bounty, and the purposes of his devises, such testator is mentally 
competent to make a will. 

6. Evidence: Appeal and Error. The exercise by the trial court of 
its discretion in ruling on the admission or rejection of evidence in 
a jury trial will generally not be reviewed by this court, unless it is 
clearly or plainly shown that the trial court abused its discretion. 

7. Collateral Evidence: Appeal and Error. The receipt or rejection 
of collateral evidence is largely within the discretion of the trial 
judge, and his rulings in that regard will rarely be disturbed. 

8. Witnesses. As a general rule, a party should not be permitted to 
cross-examine a witness as to matters foreign to the scope of the di- 
rect examination, particularly where it relates to matters that are 
collateral to the issues in the case. 

9. Wills: Proof: Jury Instructions. Where the court’s instructions 
impose a greater burden of proof on the proponents of a will than is 
required by law, it cannot be said that the opponents were thereby 
prejudiced. 
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10. Jury Instructions. It is the duty of the trial court to instruct the 
jury upon the issues presented by the pleadings and the evidence. 

11. Wills: Jury Instructions. An instruction to the jury that a disposi- 
tion under a will need not be reasonable, conventional, or judicious 
is not erroneous so long as the testator has the requisite mental ca- 
pacity to execute a will and has not been subjected to undue influ- 
ence. 


Appeal from the District Court for Custer County: 
JAMES R. KELLY, Judge. Affirmed. 


Kenneth Cobb and Dale E. Dahlin of Law Offices 
’ of Kenneth Cobb, P.C., for appellants. 


M. J. Bruckner of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellees. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

This is an appeal from a judgment of the District 
Court for Custer County admitting to probate the 
last will and testament of the decedent, Herman A. 
R. Camin, following a jury verdict in favor of the 
proponents. The appellants have assigned numer- 
ous errors on this appeal, including that the pro- 
ponents of the will failed to establish a prima facie 
proof of testamentary capacity of the decedent by 
failing to present the testimony of all the available 
attesting witnesses of the will; that the attestations 
of the attesting witnesses were invalid and ineffec- 
tive; that the trial court erred in admitting into evi- 
dence prior wills executed by the decedent; that the 
trial court erred in limiting the appellants’ cross- 
examination of a witness; and, finally, that the trial 
court erred in instructing the jury and in submitting 
an improper standard for testamentary capacity in 
the verdict of jury form. Upon consideration of 
these various assignments of error, we affirm. 

The decedent, Herman A. R. Camin, died at the 
age of 77 on July 16, 1979, in Custer County, Nebras- 
ka. The petition for formal probate of his last will 
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and testament was filed in county court on the fol- 
lowing day by Bernard Smith as attorney for the pe- 
titioners, Melvin, Herman, and Martin Achterberg, 
and the Farmers State Bank & Trust Company. The 
terms of this will, which was executed on February 
1, 1979, appointed several personal representatives 
and instructed them to liquidate the assets of the es- 
tate at public auction. Following the payment of all 
taxes and expenses from the proceeds of the auction, 
the will set forth specific monetary bequests of 
$1,000 each to 12 of the decedent’s relatives, and of 
$750 each to six of the relatives of the deceased wife 
of decedent. Finally, the will established a trust for 
the benefit of the Trinity Evangelical Lutheran Con- 
gregation of the Unaltered Augsburg Confession 
Church of Lexington, Nebraska, in which the residue 
of the estate was to be placed. The will also estab- 
lished a formula for the distribution of the principal 
and income of the trust to the church over a period 
of years, under the direction of a designated trustee. 
At the time this document was drafted, the decedent 
allegedly valued his estate, which consisted of land 
and numerous certificates of deposit, at approxi- 
mately $1,000,000. 

The contestants filed their objections to the pro- 
bate of the will on August 10, 1979, alleging that the 
decedent was not of sound mind or mentally capable 
of making a will, and that ‘‘on the date of said pur- 
ported will and for a long time prior thereto and con- 
tinuously thereafter until his death said decedent 
was not competent to make a last will and testa- 
ment,.’’ Nevertheless, the Custer County Court ad- 
mitted the will to formal probate on October 5, 1979. 
An appeal was taken to the District Court wherein 
the issue of the decedent’s competency was tried to 
a jury, which found that the document executed on 
February 1, 1979, ‘“‘is a valid Last Will and Testa- 
ment and the said deceased was mentally competent 
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at the time he signed the same.’’ This appeal fol- 
lowed that verdict. 

The appellants’ first assignment of error challenges 
the manner by which the proponents attempted to 
prove a prima facie case in support of the decedent’s 
testamentary capacity. By statute, the proponents 
of a will have the burden of establishing prima facie 
proof of testamentary capacity, as well as the ulti- 
mate burden of persuasion as to that matter. Neb. 
Rev. Stat. § 30-2431 (Reissue 1979). However, this 
section does not go forward to describe the manner 
by which such prima facie proof must be presented. 
In this respect, the provisions of Neb. Rev. Stat. 
§ 30-2430(b) (Reissue 1979) appear to be directly ap- 
plicable. This section provides in part that ‘‘If the 
will is self-proved, compliance with signature re- 
quirements for execution is conclusively presumed 
and other requirements of execution are presumed 
subject to rebuttal without the testimony of any wit- 
ness upon filing the will and the acknowledgment 
and affidavits annexed or attached thereto, unless 
there is proof of fraud or forgery affecting the ac- 
knowledgment or affidavit.’’ (Emphasis supplied.) 
The instrument in the present action was executed 
by the decedent and attesting witnesses in a manner 
consistent with the provisions of Neb. Rev. Stat. 
§ 30-2329 (Reissue 1979), and consequently qualifies 
as a ‘‘self-proved’’ will as that term is used in the 
statutory provisions governing probate in Nebraska. 

The appellants contend that the proponents failed 
to establish prima facie proof of the decedent’s tes- 
tamentary capacity due to their failure to offer the 
testimony of all of the available attesting witnesses, 
or, in lieu thereof, in failing to offer evidence of their 
unavailability. The record reveals that the pro- 
ponents called only one of the three attesting wit- 
nesses during the trial of this matter and that the re- 
maining two witnesses were available to present 
their testimony at trial. The appellants base their 
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contention that such a failure to call the attesting 
witnesses causes the proponents to fall short of the 
requisite prima facie proof of testamentary capacity 
upon the cases of In re Estate of Coons, 154 Neb. 690, 
48 N.W.2d 778 (1951); First Trust Co. v. Lanyon, 156 
Neb. 21, 54 N.W.2d 262 (1952); and Moore v. Moore, 
158 Neb. 620, 64 N.W.2d 301 (1954). 

Although the appellants have accurately stated the 
law of those cases, they appear to have failed to 
realize the total impact of the probate reform which 
took place in 1974 with the passage of L.B. 354. The 
aforementioned cases were adjudicated prior to the 
passage of L.B. 354, at a time when the law required 
the testimony of one subscribing witness to probate 
a will in an uncontested action. Neb. Rev. Stat. 
§ 30-218 (Reissue 1964). This court in In re Estate of 
Coons, supra, found that this provision gave rise toa 
strong inference that all available witnesses must 
testify in a contested case, and consequently it 
promulgated a rule which provided that ‘‘a pro- 
ponent is required to present all attesting witnesses 
if their testimony is available, otherwise a prima 
facie case is not made.”’ ZId. at 695, 48 N.W.2d at 781. 
We note, however, that § 30-218 was repealed by L.B. 
354, and that the only statutory requirement for the 
testimony of an attesting witness appears in 
§ 30-2430(a), which applies only to wills that are not 
‘“‘self-proved.’’ Therefore, it is understandable that 
some confusion exists as to whether one must call 
every available attesting witness to a self-proved 
will in a contested case. 

The commentary appearing after each section of 
the statutes governing probate provides some in- 
sight into this matter. With regard to a self-proved 
will, the Comment notes in part that ‘‘A self-proved 
will may be admitted to probate as provided in sec- 
tions 30-2416, 30-2429 and 30-2430 without the testi- 
mony of any subscribing witness, but otherwise it is 
treated no differently than a will not self-proved. 
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Thus, a self-proved will may be contested (except in 
regard to signature requirements), revoked, or 
amended by a codicil in exactly the same fashion as 
a will not self-proved.’’ § 30-2329. The Nebraska 
Comment to the section expressly dealing with the 
testimony of attesting witnesses states that ‘‘This 
section changes prior Nebraska law which required 
court testimony from one witness even if there was 
no will contest and that in the event of a will contest, 
it was indispensible [sic] that all available attesting 
witnesses be called to testify. See repealed section 
30-218; In re Estate of Coons, 154 Neb. 690, 48 N.W.2d 
778 (1951).’’ (Emphasis supplied.) § 30-2480. Fi- 
nally, the Nebraska Comment to the section dealing 
with the allocation of the burden of proof in a will 
contest states that the ‘‘Nebraska modification of 
the section retains the previous requirement that the 
proponent of a will has the burden of establishing 
testamentary capacity. In re Estate of Coons, 154 
Neb. 690, 48 N.W.2d 778 (1951); In re Estate of 
Kaiser, 150 Neb. 295, 34 N.W.2d°366 (1948).’’ § 30-2431. 

When one analyzes the commentaries, the cases 
cited therein, the Uniform Probate Code, upon which 
the Nebraska probate laws were in part based, and 
the enacted provisions of the probate law, little con- 
fusion remains as to the issue at hand. We stated in 
In re Estate of Kaiser, 150 Neb. 295, 302-03, 34 
N.W.2d 366, 372 (1948), that ‘‘This court has con- 
sistently held that the burden is upon proponent of a 
will, both in the county court and in the district court 
on appeal, to prove by a preponderance of the evi- 
dence not only the lawful execution of the will, but 
also the testamentary capacity of the testator at the 
time when the will was made. However, if the pro- 
ponent makes a prima facie case in chief as to both, 
then it devolves upon a contestant to proceed and ad- 
duce sufficient competent evidence to overcome the 
presumption arising therefrom, after which the bur- 
den of going ahead and proving those issues by a 
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preponderance of the evidence devolves upon pro- 
ponent.’’ This proposition of law was reiterated in In 
re Estate of Coons, supra. However, the Uniform 
Probate Code provided that ‘‘Contestants of a will 
have the burden of establishing lack of testamentary 
intent or capacity, undue influence, fraud, duress, 
mistake or revocation.’’ (Emphasis supplied.) Unif. 
Prob. Code § 3-407, 8 U.L.A. 411 (1972). Finally, 
when enacted as a part of L.B. 354 and codified as 
§ 30-2431, the section dealing with the burden of 
proof was modified so as to comport with the adjudi- 
cated law of Nebraska by placing the burden of 
proving capacity upon the proponent. It is quite 
clear that this is the only portion of In re Estate of 
Coons, supra, that was meant to be preserved by 
§ 30-2431. 

This conclusion is made all the more apparent by 
the express provisions of § 30-2430 and the comments 
thereafter. By enacting the self-proved will provi- 
sions, the Legislature was expressly nullifying the 
requirement that all attesting witnesses must be 
called in order to provide prima facie proof of testa- 
mentary capacity as called for under In re Estate of 
Coons, supra, and its progeny. 

Therefore, the state of the law in Nebraska re- 
garding this issue is similar to that which exists in 
the State of Texas where, under similar probate pro- 
visions dealing with self-proved wills and the burden 
of proof, the court noted with reference to these sec- 
tions that ‘‘We believe that the two sections of the 
Code [probate code] provide nothing more than a 
method for the proponent of a will to prove his tes- 
tator’s testamentary capacity, prima facie, without 
the necessity of obtaining the testimony of the sub- 
scribing witnesses.... It appears to be the more 
cogent reasoning that a self-proving affidavit at- 
tached to a will allows a proponent a manner of 
proof in which to make out a prima facie case, but 
does not remove from him the burden of proving the 
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testamentary capacity of his testator. As.a matter 
of law he still belabors under that burden, but once he 
has produced the self-proved will into evidence, the 
contestant, to rebut the presumption, must go for- 
ward with his evidence.’’ Reynolds v. Park, 485 
S.W.2d 807, 816 (Tex. Civ. App. 1972). See, also, Soto 
v. Ledezma, 529 S.W.2d 847 (Tex. Civ. App. 1975). 

Similarly, under the probate provisions in Nebras- 
ka, as amended in 1974 and thereafter, a prima facie 
proof of the testator’s testamentary capacity is es- 
tablished by the introduction of a self-proved will 
without the presentation of the testimony of all of the 
attesting witnesses. Such prima facie proof is re- 
buttable with competent evidence to the contrary, 
and the burden of persuasion remains with the pro- 
ponent of the will at all times. Therefore, the pro- 
ponents in the present action successfully estab- 
lished prima facie proof of the decedent’s testa- 
mentary capacity through the offer of the self- 
proved will and the testimony of Bernard Smith, an 
attesting witness who testified that the decedent pos- 
sessed sufficient capacity to execute a will at the 
time this instrument was executed. It was not 
necessary to call the remaining attesting witnesses, 
although they may have been available to testify. 

We turn next to the appellants’ second assignment 
of error wherein the appellants challenge the va- 
lidity of the attesting witnesses’ signatures on the 
basis that two of the attesting witnesses did not have 
sufficient knowledge on which to base their attesta- 
tions that the decedent possessed testamentary ca- 
pacity at the time he executed the purported will. 
This contention is based upon the depositions of 
these witnesses, wherein each admitted merely ob- 
serving the decedent sign the will and having had no 
discussions with the decedent concerning his knowl- 
edge of his estate or heirs. 

The appellants have cited the following language 
from In re Estate of Kaiser, 150 Neb. 295, 34 N.W.2d 
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366 (1948), and In re Estate of Smith, 130 Neb. 739, 
266 N.W. 611 (1936), in support of this assignment of 
error: ‘‘The statutory provisions controlling the 
manner in which wills must be executed are gen- 
erally held to be mandatory and subject to strict 
construction, and if not substantially complied with, 
the will is inoperative. [Citations omitted.] 

‘The attestation required of witnesses to a will con- 
sists in their seeing that those things exist and are 
done which the statute requires to exist or to be done 
in order to make the instrument, in law, the will of 
the testator. [Citation omitted.]’’’ In re Estate of 
Kaiser, supra at 303, 34 N.W.2d at 372. However, in 
both instances the ‘‘statutory provisions’’ referred to 
were those provisions which required that a will be 
“signed by the testator, or by some person in his 
presence, and by his express direction, and attested 
and subscribed in the presence of the testator by two 
or more competent witnesses ....’’ Comp. Stat. 
§ 30-205 (1929); Neb. Rev. Stat. § 30-204 (1943). Con- 
sequently, the requirement that an attesting witness 
abide by the statutory provisions does not neces- 
sarily mandate that the witness inquire into the tes- 
tator’s mental capacity. 

Similarly, the present probate code merely re- 
quires a will to be signed ‘‘by the testator or in the 
testator’s name by some other individual in the tes- 
tator’s presence and by his direction, and is required 
to be signed by at least two individuals each of 
whom witnessed either the signing or the testator’s 
acknowledgment of the signature or of the will.’’ 
Neb. Rev. Stat. § 30-2327 (Reissue 1979). Further- 
more, the code provides that ‘‘Any individual gen- 
erally competent to be a witness may act as a wit- 
ness to a will.’’ Neb. Rev. Stat. § 30-2330(a) (Reis- 
sue 1979). Finally, we note that the attestation 
clause to the will in question conforms with the pro- 
visions of § 30-2329, in that it merely states that the 
attesting witness believes ‘‘to the best of his knowl- 
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edge’’ that the testator is of sound mind. Clearly, 
the statutes remain devoid of any requirement that 
the attesting witness must probe into the testator’s 
mental capacity prior to signing the will as a wit- 
ness. 

However, we have held in the past that ‘‘ ‘The 
term ‘‘competent witness,’’ as used in the statute re- 
lating to the execution of wills, means a person who, 
at the time of making the attestation, could legally 
testify in court to the facts which he attests by 
subscribing his name to the will.’ In re Estate of 
Wiese, 98 Neb. 463 [153 N.W. 556 (1915)]; Hayden v. 
Hayden, 107 Neb. 806 [186 N.W. 972 (1922)].” In re 
Estate of Charles, 118 Neb. 634, 640, 225 N.W. 869, 871 
(1929). At issue in these cases was whether an heir, 
devisee, spouse of a devisee, or an executor of an es- 
tate could be deemed a ‘‘competent witness’’ to a 
will. At no point, however, have we been called 
upon to determine whether a will attested to by wit- 
nesses who admittedly were unaware of the testa- 
tor’s testamentary capacity has been properly exe- 
cuted. 

With respect to one who is “‘legally’’ qualified to 
testify in court, the appellants have cited Thomas v. 
Vaughan, 181 Neb. 673, 679, 150 N.W.2d 241, 245 
(1967), wherein we stated that ‘‘A nonexpert witness 
who is shown to have had a more or less intimate ac- 
quaintance with a person may be permitted to state 
his opinion as to the mental condition of that person 
by giving the facts and circumstances upon which 
the opinion is based. Schlitz v. Topp, 158 Neb. 583, 
64 N.W.2d 116. It must appear that the witness has 
in mind the quality of mental capacity essential to 
the making of a valid will and that the facts and cir- 
cumstances testified to are sufficient upon which to 
base an opinion. In re Estate of Witte, 145 Neb. 295, 
16 N.W.2d 203.’’ In fact, as a matter of law, ‘‘A wit- 
. hess may not testify as to a matter unless evidence 
is introduced sufficient to support a finding that he 


VOL. 212 JANUARY TERM, 1982 501 
In re Estate of Camin 


has personal knowledge of the matter.’’ Neb. Rev. 
Stat. § 27-602 (Reissue 1979). 

When taken in the context set forth above, it may 
appear that the attesting witnesses to the present 
will would not have been ‘‘legally’’ qualified to testi- 
fy at trial as to the question of the decedent’s testa- 
mentary capacity at the time the will was executed. 
This conclusion is made in light of the fact that the 
record does not reveal that each attesting witness 
possessed personal knowledge regarding the dece- 
dent’s testamentary capacity. We must note, how- 
ever, that the witnesses were not asked during their 
depositions whether they did indeed possess such 
knowledge at the time they witnessed the will. 

We also note that a sufficient number of other ju- 
risdictions have been faced with a similar issue to 
enable one commentator to draw the following pur- 
ported ‘‘general rule’’: ‘‘Despite the very generally 
recognized duty of attesting witnesses to observe or 
satisfy themselves as to the testator’s capacity, their 
failure to do so, or their failure to recollect their im- 
pression, has generally been held, at least in the ab- 
sence of specific statute, not to affect the validity of 
the will, or to affect their competency to testify as to 
the testator’s capacity in probate proceedings or will 
contests, even though the credibility or weight of. 
their testimony may have been held or recognized to 
have been affected thereby.’’ Annot., 69 A.L.R.2d 
662, 664 (1960). Of those jurisdictions having ad- 
dressed the issue, the general consensus appears to 
be that ‘‘while it is highly desirable that one attest- 
ing a will should observe and satisfy himself as to 
the testamentary capacity of the testator, it is not a 
duty imposed by law, the omission of which renders 
the will invalid.’’ In re Mitchell’s Estate, 41 Wash. 
2d 326, 345, 249 P.2d 385, 396 (1952). See, also, Strahl 
v. Turner, 310 S.W.2d 833 (Mo. 1958); In re Estate of 
Wognum, 279 So. 2d 66 (Fla. App. 1973), cert. denied 
284 So. 2d 216 (Fla. 1973). It is of special interest 
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that the opinion in Strahl v. Turner, supra, cited In 
re Estate of Charles, supra, for a definition of ‘‘com- 
petent witness,’’ although the court appeared to nar- 
row this definition to those witnesses who would be 
disqualified to testify in a court by reason of mental 
incapacity, interest, the commission or conviction of 
a crime, want of religious belief, or other causes. 
Consequently, it does not appear that the court in 
Strahl considered the lack of personal knowledge to 
be a sufficient factor to disqualify a witness from 
testifying in court. As noted above, such a lack of 
personal knowledge will disqualify a witness from tes- 
tifying in a court in the State of Nebraska. § 27-602. 

In addressing this express issue for the first time, 
the court is not unmindful of the general practice 
among the bar when obtaining the necessary at- 
testing witnesses to draw on members of their 
staffs or fellow attorneys. Many of these persons 
generally will not have the type of personal knowl- 
edge of the testator’s capacity, and most certainly 
would not have a ‘‘more or less intimate acquaint- 
ance’’ with the testator, as Thomas v. Vaughan, 
supra, and the appellants would demand. To re- 
quire that all attesting witnesses become more or 
less intimately acquainted with the testator before 
they can be considered ‘‘competent’’ witnesses to a 
will would be burdensome, if not unworkable. Con- 
sequently, we find that we must agree with the court 
in In re Estate of Wognum, supra at 69, when it 
stated that ‘‘While it may be good form in some in- 
stances for a witness to explore with the testator the 
latter’s testamentary capacity, the nature of the 
document, and its voluntary character, such in our 
opinion is not essential to qualify as an attesting wit- 
ness under § 731.07 [the counterpart to § 30-2327]. 
The legislature has not seen fit to impose such re- 
quirements on one who would serve as a witness to a 
will, and in our judgment it would be unwise to do so 
by judicial opinion because such would inevitably 
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lead to the destruction of wills, to say nothing of the 
reasonable expectations of one’s testamentary bene- 
ficiaries.’’ 

Therefore, we conclude that the present will was 
not invalid due to the fact that the attesting wit- 
nesses may not have possessed personal knowledge 
of the decedent’s testamentary capacity. However, 
this does not mean that such a lack of personal 
knowledge might not prevent an attesting witness 
from testifying at trial due to § 27-602, and, in any 
event, an attesting witness’ lack of personal knowl- 
edge can certainly be used to decrease the weight 
given to that witness’ testimony should he testify at 
trial. However, for the purpose of this appeal, we 
find the appellants’ second assignment of error to be 
without merit. 

The appellants’ third assignment of error alleges 
that it was error for the trial court to admit several 
prior wills of the decedent into evidence. The rec- 
ord reveals that seven wills were introduced into 
evidence during the trial, including the purported 
final will, which was executed on February 1, 1979. 
The other wills which were introduced were exe- 
cuted on January 3, 1979, December 30, 1976, Novem- 
ber 18, 1969, April 14, 1965, May 22, 1964, and Febru- 
ary 15, 1957. Error is assigned as to the admission of 
each will except for the one executed on November 
18, 1969, which was offered by the appellants. 

The court has adopted the following rule on other 
occasions: ‘‘ ‘A prior will, executed when the testa- 
tor’s testamentary or mental capacity was and is 
unquestioned, and as to which the existence of undue 
influence is not charged, and which conforms sub- 
stantially as to results produced to the instrument 
contested, may be considered as competent evidence 
for the purpose of refuting charges of undue influ- 
ence or want of testamentary or mental capacity by 
showing that the testator (and grantor) had a con- 
stant and abiding scheme for the distribution of his 
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property.’’’ In re Estate of Bose, 136 Neb. 156, 
173-74, 285 N.W. 319, 329 (1939). See, also, Blocho- 
witz v. Blochowitz, 122 Neb. 385, 240 N.W. 586 (1982); 
In re Estate of Wahl, 151 Neb. 812, 39 N.W.2d 783 
(1949). An essential element of this rule was 
pointed out in an earlier sentence in Bose wherein 
we noted that prior wills, ‘‘as to which there are no 
substantial claims of testamentary incapacity,’’ 
may also be considered in determining the question 
of testamentary capacity. In re Estate of Bose, su- 
pra at 170, 285 N.W. at 327. 

In the present action the appellants raised the 
question of the decedent’s testamentary capacity in 
the following manner in their petition objecting to 
probate: ‘‘[T]he undersigned objectors and con- 
testants: ...4. Allege that on the date of said pur- 
ported will and for a long time prior thereto and con- 
tinuously thereafter until his death said decedent 
was not competent to make a last will and testa- 
ment.’’ (Emphasis supplied.) 

As noted earlier, the proponents of a will bear the 
burden of persuasion as to the matter of the dece- 
dent’s testamentary capacity. The proponents also 
must bear the burden of providing adequate founda- 
tion for the admission of prior wills which they offer 
into evidence, including the establishment of the fact 
that the testator possessed adequate testamentary 
capacity at the time the prior wills were executed. 
We conclude that the proponents met that burden in 
the present instance, and that therefore it was not 
error to admit the prior wills into evidence. 

At the point when the January 3, 1979, will was of- 
fered into evidence by the proponents, Bernard 
Smith, the drafter of that specific document, had de- 
scribed numerous details contained in that will dur- 
ing both direct and cross-examination, without ob- 
jection by the appellants. Furthermore, Mr. Smith 
had also testified to the fact that he had known the 
decedent for at least 30 years and saw him from 
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three to seven times a year; that he had prepared at 
least five wills for the decedent, including the one at 
issue; and, most importantly, that, in Mr. Smith’s 
opinion, the decedent possessed the requisite testa- 
mentary capacity to execute a will. The January 3, 
1979, will was admitted on the basis of this testi- 
mony. 

The introduction of the remaining wills to which 
the appellants object did not occur until after the 
presentation of the contestants’ case, during which 
the contestants called a total of 17 witnesses, 12 of 
whom offered their opinion that the decedent was 
not competent to make a will. We must note, how- 
ever, that 9 of these 12 witnesses offering opinions on 
the decedent’s capacity were related to the decedent 
in some respect and stood to inherit sizable amounts 
of money in the event the will was denied probate. 
Furthermore, the opinions as to the decedent’s ca- 
pacity were offered in response to questions con- 
cerning the decedent’s ability to execute a will be- 
tween December 1978 and March 1979. In that re- 
spect, the evidence offered by the contestants fails 
to address the question of whether the decedent was 
competent at the time these prior wills were exe- 
cuted, other than the one executed on January 3, 
1979. 

In rebuttal, the proponents offered the testimony 
of a bank president who had been the decedent’s 
friend and banker for 30 years; a doctor who had 
seen the decedent at least monthly since 1956; a 
banker who had met the decedent in 1979 to discuss 
trusts; the person who had prepared the decedent’s 
taxes ‘‘for years’’; a rancher who had rented pas- 
ture from the decedent since 1963; and the pastor of 
the Trinity Lutheran Church, the beneficiary of the 
residual trust in the will at issue. An opinion as to 
the decedent’s testamentary capacity was elicited 
from each witness, and each felt that the decedent 
was indeed capable of executing a valid will. While 
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many of these opinions were also limited to the pe- 
riod between December 1978 and March 1979, it was 
the opinion of Dr. Melvin Chaloupka, who had known 
the decedent as a friend and a patient since 1956, 
that the decedent was never at any time incompe- 
tent to make a will. Furthermore, Dr. Chaloupka 
executed an affidavit shortly before the execution of 
the 1976 will in which he stated that the decedent 
was, in his opinion, aware of the nature of his estate 
and was acquainted with his relatives. It was only 
after the doctor’s testimony and the introduction of 
the affidavit that the remaining wills were intro- 
duced into evidence. 

We have frequently held that ‘‘ ‘The mental ca- 
pacity of a testator is tested by the state of his mind 
at the time he executed his will. If the testator 
knows the extent and character of his property, the 
natural objects of his bounty, and the purposes of his 
devises and bequests, he is mentally competent to 
make a will.’’’ In re Estate of Kleeb, 211 Neb. 763, 
767, 320 N.W.2d 459, 461 (1982). The record in the 
present action presents conflicting evidence regard- 
ing the decedent’s testamentary capacity at the time 
the January 3 and February 1, 1979, wills were exe- 
cuted. However, in the face of Dr. Chaloupka’s tes- 
timony, there is no conflict regarding the decedent’s 
capacity prior to 1978. Consequently, the pro- 
ponents adequately established the fact of the dece- 
dent’s capacity at the time he executed the wills in 
1976, 1965, 1964, and 1957, and it was not error for the 
court to allow their admission into evidence under 
the rules set forth in In re Estate of Bose, 136 Neb. 
156, 285 N.W. 319 (1939). Furthermore, with regard 
to the admission of the January 3, 1979, will, we note 
that ‘‘ ‘The exercise by the trial court of its discre- 
tion in ruling on the admission or rejection of evi- 
dence will generally not be reviewed by an appellate 
court, unless it is clearly or plainly shown that the 
trial court abused its discretion.’’’ Westover v. 
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Kerr, 168 Neb. 494, 498, 96 N.W.2d 421, 424 (1959). 
From the conflicting evidence concerning the dece- 
dent’s testamentary capacity at the time he exe- 
cuted the January 1979 will, we cannot say that it 
was a clear abuse of discretion for the trial court to 
have admitted the will into evidence. Therefore, the 
appellants’ third assignment of error is also without 
merit. 

For their fourth assignment of error, the appel- 
lants contend that it was error for the trial court to 
have limited the cross-examination of the pastor of 
the Trinity Lutheran Church concerning the church’s 
annual budget. Such questioning was objected to on 
the grounds of relevancy, and the objection was sus- 
tained. The appellants claim that they were preju- 
diced by this action, in that the church’s annual bud- 
get was far less than the annual bequest the church 
was to receive under the terms of the residual trust, 
which fact was offered to show that the decedent 
was totally unaware of the extent of his estate and 
the nature of the bequest he had made to the church. 

‘« “The receipt or rejection of collateral evidence is 
largely within the discretion of the trial judge, and 
his rulings in that regard will rarely be disturbed.’ 
[Citations omitted.]’’ Barry v. Anderson, 89 Neb. 
332, 334, 181 N.W. 591, 592 (1911). Furthermore, ‘‘It 
is the general rule that a party should not be per- 
mitted to cross-examine a witness as to matters 
foreign to the scope of the direct examination, par- 
ticularly where it relates to matters that are col- 
lateral to the issues in the case. In such situations a 
party is usually required to call the witness as his 
own and thus present the evidence material to the 
case. Where the cross-examination is within the 
scope of the issues, the trial court has a discretion as 
to the extent of the cross-examination to be per- 
mitted and it is only an abuse of such discretion that 
constitutes prejudicial error.... The extent of 
cross-examination to be permitted in testing the ac- 
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curacy and credibility of the witness usually poses a 
matter of discretion by the trial court... . ‘The rule 
of strict cross-examination has been adopted and is 
in force in this state. The ruling of the trial court in 
regard to the scope of cross-examination will be sus- 
tained unless it is an abuse of discretion.’ ’’ Beranek 
v. Petracek, 184 Neb. 516, 520, 169 N.W.2d 275, 278 
(1969). 

In light of these general rules we cannot say that 
the trial court abused its discretion in limiting the 
cross-examination of the witness, thereby prohibit- 
ing the admission of evidence concerning the annual 
budget of the Trinity Lutheran Church. The objec- 
tion to the questioning was based upon relevancy. 
“Relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of 
consequence to the determination of the action more 
probable or less probable than it would be without 
the evidence.’’ Neb. Rev. Stat. § 27-401 (Reissue 
1979). However, even relevant evidence may be ex- 
cluded if its probative value is substantially out- 
weighed by the danger of confusion of the issues or 
misleading the jury. Neb. Rev. Stat. § 27-403 (Reis- 
sue 1979); Herman v. Midland Ag Service, Inc., 200 
Neb. 356, 264 N.W.2d 161 (1978). 

The very definition of ‘‘relevancy’’ makes it ap- 
parent that it was not error to exclude the pastor’s 
testimony. The mere fact that one’s bequest to a 
church exceeds the budget of the church by any 
amount does not make it more or less probable that 
the testator did not know the extent of his estate. 
The size of one’s bequest to a church may only show 
the testator’s charitable nature, or, as is apparent in 
the present action from the decedent’s conversations 
with his attorney during the drafting of this will, the 
testator’s concern with burdensome federal estate 
taxes. The probative value of the pastor’s testi- 
mony was so little in this instance that even were we 
to find that it was error to exclude it, the error would 
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not have been prejudicial to the appellants’ cause. 
Consequently, we find no merit to the fourth assign- 
ment of error. 

The final assignments of error concern the in- 
structions and verdict of jury forms submitted to the 
jury. The verdict of jury forms submitted to the 
jury required the jury to find the will valid should 
they find the deceased was ‘‘mentally competent”’ 
when he executed the will, or to find that the will 
was invalid if they found the decedent to be ‘‘men- 
tally incomptent [sic].”’ 

In so alleging, the appellants accurately point out 
that the proper standard by which one’s ability to 
execute a will is judged is not ‘‘mental compe- 
tence,’’ but, rather, it is whether one is of ‘‘sound 
mind”’ or possesses ‘‘testamentary capacity.’’ Neb. 
Rev. Stat. §§ 30-2326 and 30-2431 (Reissue 1979). 
Throughout its instructions to the jury, the trial 
court frequently used the terms ‘‘testamentary ca- 
pacity”’ and ‘‘sound mind,’’ while only using ‘‘men- 
tal capacity’? on one occasion. Therefore, the ver- 
dict of jury form may very well have been erroneous 
in its use of the term ‘‘mental competence.”’ 

However, the appellants’ only basis for alleging 
that it was prejudicial error to submit such a verdict 
form to the jury lies in the contention that ‘‘mental 
competence”’ is a greater standard to overcome 
than mere soundness of mind or testamentary ca- 
pacity. As pointed out on several occasions above, 
the burden of proving capacity was not upon the ap- 
peliants, but was upon the proponents of the will. In 
fact, the court clearly pointed out this fact to the 
jury in its instruction No. 18. Consequently, the par- 
ties that would have been prejudiced by the imposi- 
tion of a greater standard of proof, such as the ap- 
pellants claim has occurred here, would be the pro- 
ponents, the parties bearing the burden of persua- 
sion. The appellants were not prejudiced by the 
error in this instance. 
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Finally, the appellants claim that the trial court 
erred in instructing the jury on one point and in 
failing to instruct the jury on three other points. We 
have long held that ‘‘It is the duty of the trial court 
to instruct the jury upon the issues presented by the 
pleadings and the evidence.’’ High-Plains Coopera- 
tive Assn. v. Stevens, 204 Neb. 664, 669-70, 284 N.W.2d 
846, 850 (1979). In this instance, the appellants 
claim that it was error not to give the jury the fol- 
lowing instruction: ‘‘Unjust, unreasonable, or un- 
natural provisions of a will are matters for con- 
sideration in determining soundness of mind or tes- 
tamentary capacity.’’ Although authority support- 
ing such an instruction does exist, it has arisen gen- 
erally in instances wherein the decedent’s purported 
last will substantially ignored sons or daughters 
when making bequests, or in which preference was 
given to distant relatives over heirs at law or other 
more closely related persons. See, In re Estate of 
Gunderman, 102 Neb. 590, 168 N.W. 359 (1918); In re 
Estate of Kerr, 117 Neb. 630, 222 N.W. 63 (1928); In 
re Estate of Alexander, 128 Neb. 334, 258 N.W. 655 
(1935); In re Hstate of Bose, 136 Neb. 156, 285 N.W. 
319 (1939); and In re Estate of Wahl, 151 Neb. 812, 39 
N.W.2d 783 (1949). At no time has such language 
been used when nephews and nieces of the decedent 
have been left substantial bequests, with the residue 
of the estate being left to a nonrelated party, such as 
a church. It is difficult to imagine such a bequest as 
being unjust, unreasonable, or unnatural in light of 
the fact that we have repeatedly said that a testator 
may dispose of his property as he pleases and need 
not recognize his relatives with bequests of any sort. 
In re Estate of Bose, supra; In re Estate of Wahl, su- 
pra; Urbanovsky v. Foral, 191 Neb. 308, 215 N.W.2d 
74 (1974). Consequently, it was not error for the 
court to refuse the instruction in this instance. 

The appellants also contest the court’s refusal to 
give instructions regarding the decedent’s alleged 
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‘insane delusions,’’ which they contend affected the 
decedent’s testamentary capacity and prejudiced 
the decedent against certain of the contestants. We 
have stated that one form of an insane delusion is 
‘‘ ‘a dislike for natural objects of testator’s bounty, 
or repulsion for them, often based on an erroneous 
belief that such persons have been guilty of miscon- 
duct. If this belief is not based on evidence and can 
not be removed by evidence, it may amount to an in- 
sane delusion.’’’ In re Estate of Wahl, supra at 
824, 39 N.W.2d at 790. The only evidence that the de- 
cedent was prejudiced against his heirs by any delu- 
sions was a statement he once made to the effect 
that his family ‘‘hadn’t done too much for him.’’ 
While it is apparent from the record that his nieces 
and nephews did indeed do much for the decedent, 
that one mere statement made by the decedent is in- 
sufficient evidence that the decedent suffered from 
an insane delusion which gave rise to a dislike or re- 
pulsion for his family. 

The appellants also contend that an ‘‘insane delu- 
sion’”’ instruction was proper in light of the substan- 
tial amount of evidence offered to show that the de- 
cedent believed he was going ‘‘crazy’’ or insane. In 
this respect, we have held that ‘‘the question to be 
determined is whether he [the decedent] was the 
victim of such delusions as controlled his actions 
and rendered him insensible to the ties of blood and 
kindred.’”’ In re Estate of Wahl, supra at 824, 39 
N.W.2d at 790. In this instance the jury was in- 
structed to consider any such circumstances as delu- 
sions, infirmities of mind, etc., along with all other 
evidence in the case, in reaching a decision as to 
whether the decedent possessed testamentary ca- 
pacity at the time he executed the will in question. 
Consequently, we cannot conclude that the appel- 
lants were prejudiced by the failure to instruct the 
jury as to insane delusions, even were we to find 
such a failure to be error. 
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Finally, the appellants object to the court instruct- 
ing the jury that the disposition under the will ‘‘need 
not be reasonable or conventional or judicious.’’ We 
have held in the past that the right to dispose of 
property by will ‘‘is in no manner based upon its ju- 
dicious exercise,’’ and that a testator ‘‘may be un- 
just to his children or other relatives’’ so long as he 
has the requisite mental capacity to execute a will 
and has not been subjected to any undue influence. 
Benge v. Sutton, 169 Neb. 769, 781, 100 N.W.2d 857, 
864 (1960). We continue to adhere to such rules, and 
therefore fail to find that the appellants were preju- 
diced by the instruction objected to. The trial court 
met its duty to instruct the jury on the issues pre- 
sented by the pleadings and evidence, and we find no 
reversible error. 

The judgment of the District Court admitting the 
will to probate is affirmed. 

AFFIRMED. 


ROBERT D. BARBOUR, APPELLEE, V. JENSON 
COMMERCIAL DISTRIBUTING Co., A CORPORATION, 
APPELLANT. 

323 N.W.2a 824 


Filed August 20, 1982. No. 44340. 


1. Verdicts: Remittitur. Where a verdict is excessive, but not so 
much as to indicate passion or prejudice on the part of the jury, the 
error may be corrected by remittitur, if the excess can be esti- 
mated with reasonable certainty. 

2. Verdicts: Remittitur: Appeal and Error. Where the trial court 
has ordered a reduction of the verdict as a condition of denying a 
new trial, such order wil! not ordinarily be reversed unless an 
abuse of discretion is shown. 


Appeal from the District Court for Douglas County: 
D. Nick CAPORALE, Judge. Affirmed. 


James B. Cavanagh of Erickson, Sederstrom, 
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Leigh, Hisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellant. 


William Jay Riley of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, and HastInGs, JJ. 


McCown, J. 

This is an action to recover compensation alleged- 
ly due under an employment contract. The jury re- 
turned a verdict in favor of the plaintiff in the 
amount of $29,346.78. The trial court ordered a 
remittitur of $6,581.18, and entered judgment in 
favor of the plaintiff for $22,765.60, plus an attorney 
fee of $7,550. The defendant has appealed. 

The plaintiff is a salesman who had worked for 
various employers for many years. The defendant 
is a Nebraska corporation engaged in the business of 
selling Maytag commercial appliances, laundry 
equipment, and other products. Harold Jenson is 
president of the defendant corporation. 

The plaintiff and Jenson met in February 1971 and 
entered into an oral employment agreement. Ac- 
cording to plaintiff’s testimony, he was to receive 
$500 per month flat salary, plus a 5 percent commis- 
sion on all sales. Jenson denied that he agreed to 
pay a 5 percent commission and testified that the 
agreement reached was reflected in a written con- 
tract dated March 1, 1971. 

When plaintiff arrived at defendant’s offices for 
work on March 1, 1971, he was asked to sign a writ- 
ten contract which had been drafted by company at- 
torneys. The contract provided for a guarantee of 
$500 per month, to be an advance against earned 
commissions or bonus each month. It provided for 
a 4 percent commission on commercial appliances 
sold at list prices, and lesser commissions on certain 
other sales. The contract also provided for an over- 
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riding bonus commission of 1 percent on all products 


sold during the term of the contract if plaintiff was 
in the company’s employ on the date of expiration of 
the contract, which covered the period of March 1, 
1971, to December 31, 1971. 

Plaintiff told the bookkeeper who presented the 
contract to him that it was not the contract agreed 
upon between him and Jenson in February. Plain- 
tiff testified that he signed the contract, however, to 
obtain a copy of it, and so that the bookkeeper could 
complete plaintiff's employment paperwork. Jen- 
son was not in the office that day and plaintiff left 
the office and began to look for another job. 

Plaintiff testified that a few days later, after a 
telephone call from Jenson, he and Jenson reached 
an agreement for a revised contract. According to 
plaintiff’s testimony, he was to receive $500 per 
month guaranteed salary, plus a 5 percent commis- 
sion on all sales. Four percent of the commission 
was to be paid monthly and 1 percent was to be de- 
ferred until the end of the year. Plaintiff would 
have the option to accumulate the 1 percent deferred 
commission. No interest was to be paid on the ac- 
cumulated amounts, and the deferral was to be 
handled in a salesman’s escrow account. 

On March 8, 1971, the plaintiff wrote and mailed a 
certified letter to Jenson and to the employment 
agency through which the employment contact had 
originally been made, setting out the various facts 
and terms of the employment contract agreed upon. 
Jenson’s testimony was that plaintiff never com- 
plained about the terms of the March 1 written con- 
tract, but that 2 or 3 weeks after plaintiff began 
work Jenson changed the terms of the written con- 
tract and agreed to pay a straight 4 percent commis- 
sion on all sales and a straight salary of $500 per 
month rather than an advance against commissions. 
Jenson testified that the plaintiff did not object to 
those terms. 
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Plaintiff began working for defendant in March 
1971 and continued to work for the defendant until 
July 1979. He was paid a 4 percent commission on 
all sales, except for special transactions, and he re- 
ceived a salary and a monthly expense sum. Com- 
missions were paid only after the defendant re- 
ceived payment from the customer. Plaintiff was 
never paid an additional 1 percent. Over the years 
he received occasional raises in salary and expense 
payments. The plaintiff testified that each year he 
prepared reports of his sales for the year and met 
with Jenson, and that at almost every meeting the 
deferred 1 percent commission was discussed, and 
Jenson always indicated that it was available. Jen- 
son denied that the 1 percent deferred commission 
was discussed. 

In November 1978 plaintiff notified defendant’s 
bookkeeper that he planned to withdraw his deferred 
commission at the end of the year and supplied the 
bookkeeper with copies of the March 1, 1971, written 
contract and the March 8, 1971, letter. At a meeting 
in December 1978 Jenson denied plaintiff’s right to 
any deferred commission and denied that the March 
8, 1971, letter stated the agreement. Plaintiff con- 
tinued to work for defendant until July 3, 1979. Jen- 
son terminated plaintiff's employment by letter 
dated July 10, 1979. 

The case was submitted to the jury under instruc- 
tions which are not objected to, and the jury re- 
turned a verdict for the plaintiff in the sum of 
$29,346.78. The court found that the verdict should 
be decreased in the amount of $6,581.18 to conform 
with the evidence and ordered a remittitur in that 
amount. Plaintiff, preserving his right under Neb. 
Rev. Stat. § 25-1929 (Reissue 1979), accepted the 
remittitur. The District Court then’ entered 
judgment in favor of the plaintiff in the sum of 
$22,765.60, together with an attorney fee of $7,550, 
plus costs. Defendant has appealed. 
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The defendant contends that the verdict of the jury 
is manifestly excessive and clearly wrong, and that. 
a new trial must be awarded when the damages are 
excessive. Defendant argues that it is clear that the 
jury either ignored the judge’s instructions or disre- 
garded the evidence and there is no way to ascertain 
the basis of the jury verdict. 

The law is well established that where a verdict is 
excessive, but not so much as to indicate passion or 
prejudice on the part of the jury, the error may be 
corrected by remittitur, if the excess can be esti- 
mated with reasonable certainty. Hays v. County of 
Douglas, 192 Neb. 580, 223 N.W.2d 143 (1974). 

The record in the case at bar establishes without 
serious dispute that the jury intended to find for the 
plaintiff on all essential issues supported by the evi- 
dence. In view of the jury’s inquiry about costs, 
there is a strong inference that the excess amount of 
the verdict represented attorney fees and costs when 
the verdict was $7,000 more than the amount re- 
quested by plaintiff and roughly one-third of that 
amount. Plaintiff’s counsel, in final argument, re- 
quested the jury to bring in a verdict of $22,436.78. 
That amount, however, mistakenly omitted one item 
of $323, which would have made a total of $22,759.78, 
a sum within $5.82 of the amount ordered by the trial 
court’s remittitur. The discrepancy between plain- 
tiff’s records of 1 percent of total sales and defend- 
ant’s records of the same sales for the entire period 
of 1971 through 1979 was $328.82, which, in turn, ac- 
counts for the $5.82 difference. The evidence in the 
present case, using the defendant’s own business 
records as to the total amount of sales, sustains the 
exact amount of the remitted verdict. 

Generally, where the damages awarded are great- 
er than the amount claimed in the declaration, or, 
from the facts disclosed by the evidence, are clearly 
excessive, and the illegal portion is distinguishable 
from the legal, the defect may usually be remedied 
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by a remittitur of the excess, if it can be readily cal- 
culated with reasonable certainty, whether the ac- 
tion is one of tort or on contract, and although such 
act of the successful litigant obviates an otherwise 
prejudicial error. See 66 C.J.S. New Trial § 76 d. 
(1950). 

The defendant argues that Neb. Rev. Stat. 
§ 25-1142(5) (Reissue 1979) requires the granting of a 
new trial in a contract action wherever the assess- 
ment of the amount of recovery is too large. It 
seems obvious, however, that when the amount of 
excess can be reasonably ascertained and a remitti- 
tur granted, the amount of the recovery no longer is 
too large. Where the trial court has ordered a re- 
duction of the verdict as a condition of denying a 
new trial, such order will not ordinarily be reversed 
unless an abuse of discretion is shown. McCann v. 
Omaha & C. B. Street R. Co., 117 Neb. 786, 222 N.W. 
633 (1929). In the case at bar the record establishes 
the amount of the excess with reasonable certainty. 
There is no complaint as to the instructions, and the 
granting of the remittitur avoids the expense and de- 
lay of the further trial of the same facts. There was 
no abuse of discretion on the part of the trial court. 

The defendant also complains as to the award of 
attorney fees. The record shows that plaintiff’s 
claim was made under the Nebraska Wage Payment 
and Collection Act, Neb. Rev. Stat. §§ 48-1228 to 
48-1232 (Reissue 1978). Section 48-1231 provides 
that the award of an attorney fee of not less than 25 
percent of the unpaid wages is mandatory. The rec- 
ord includes the actual contract for attorney serv- 
ices and there is no evidence that the amount fixed 
by the court was unreasonable. The court consid- 
ered the relevant factors required to be considered 
in determining the value of legal services and there 
was no abuse of discretion. See Schmer v. Hawkeye- 
Security Ins. Co., 194 Neb. 94, 230 N.W.2d 216 (1975). 
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The judgment of the District Court was correct 


and is affirmed. 
AFFIRMED. 


BOSLAUGH and HASTINGs, JJ., concur in the result. 


CAPORALE, J., disqualified. 


IN RE ESTATE OF LAYTON. 

LESTER J. LUTZ AND WARD THOMPSON, COPERSONAL 
REPRESENTATIVES OF THE E}STATE OF HaRRyY H. 
LAYTON, DECEASED, APPELLANTS, V. JAMES C. HICH, 
APPELLEE. 

323 N.W.2d 817 


Filed August 20, 1982. No. 44361. 


1. Equity: Contracts: Decedents’ Estates. A suit to enforce an al- 
leged oral contract to make a will is a suit in equity to be tried to 
the court. If a jury is called in the trial of such a case, its functions 
are advisory only. 

2. Jurisdiction: Contracts: Decedents’ Estates. A county court 
does have jurisdiction to hear actions on oral contracts to make a 
will, even though they are equitable in nature, under its general] au- 
thority to hear all matters relating to a decedent’s estate. 

3. Equity: Specific Performance: Decedents’ Estates: Appeal and 
Error. On appeal to this court of an equitable action to compel 
specific performance of a promise made to make a will, we must 
hear and determine the matter de novo and reach an independent 
conclusion without being influenced by the findings of the trial 

_ court. 

4. Decedents’ Estates: Contracts: Proof. Where one is claiming 
the estate of a person deceased under an alleged oral contract, the 
evidence of such contract and the terms of it must be clear, satis- 
factory, and unequivocal. 

5. Contracts: Decedents’ Estates: Statute of Frauds. Such con- 
tracts are on their face void as within the statute of frauds, because 
not in writing, and, even though proved by clear and satisfactory 
evidence, they are not enforceable unless there has been such 
performance as the law requires. 

6. Contracts: Decedents’ Estates. The thing done, constituting per- 
formance, must be such as is referable solely to the contract sought 
to be enforced, and not such as might be referable to some other 
and different contract. 


VOL. 212 JANUARY TERM, 1982 519 
In re Estate of Layton 


7. Contracts: Decedents’ Estates: Proof. The burden is upon the 
claimant in a suit on an oral] contract to make a will to prove both 
the existence of the contract and its terms and the acts constituting 
performance such as were referable solely to the contract sought to 
be enforced. 

8. Contracts: Decedents’ Estates: Evidence. Evidence of declara- 
tions of a deceased person concerning a parol contract does not 
amount to direct proof of the facts claimed to have been admitted 
by those declarations, and such evidence, when not supported by 
other evidence, is generally entitled to but little weight. 


Appeal from the District Court for Sarpy County: 
RONALD FE. REaGAN, Judge. Reversed and dismissed. 


James T. Gleason, for appellants. 


James B. Cavanagh of Erickson, Sederstrom, 
Leigh, Eisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellee. 


Heard before KrRiIvosHa, C.J., BoSLauGH, McCown, 
CLINTON, WHITE, HaSTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

This is the second appearance of this action in this 
court. For a complete recitation of the facts, ref- 
erence is made to the former opinion, reported at 207 
Neb. 646, 300 N.W.2d 802 (1981). The case arises 
from the appellee’s filing of what is purported to be 
a ‘‘claim’’ and an ‘‘amended claim”’ against the es- 
tate of Harry H. Layton. These documents allege 
that the decedent had promised the appellee during 
the last 10 years of the decedent’s life that, in return 
for the appellee’s long and faithful service, the dece- 
dent would execute a will leaving the appellee the in- 
ventory, the goodwill, the equipment, and the busi- 
ness building in which the Layton Hardware Store is 
located. In closing, the documents allege that the 
appellee ‘‘should receive the Layton Hardware Store 
business.’’ 

We determined in the initial appeal of this action 
that the Sarpy County District Court had erred in de- 
termining that the county court had not had juris- 
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diction over a matter of this nature. In so doing, we 
held that upon the filing of an intestacy proceeding 
in the county court, the county court acquires juris- 
diction by law over all matters relating to the dece- 
dent’s estate, including actions similar to the one 
filed in this case. 

On remand, the action was tried to a jury in the 
District Court, resulting in a verdict for the appellee 
in the amount of $15,381.37 plus a requirement that 
the estate convey the building and lots upon which 
the Layton Hardware Store is located. The appel- 
lants perfected this appeal and assign as error the 
trial court’s treatment of the jury verdict as disposi- 
tive rather than advisory; the trial court’s failure to 
grant their motions for summary judgment, directed 
verdict, and judgment notwithstanding the verdict; 
the instructions the court submitted or refused to 
submit to the jury; the admittance of certain evi- 
dence; and the fact that the jury verdict is contrary 
to law and the evidence. We reverse. 

The appellants’ initial assignment of error arises 
from a dispute among the parties as to whether this 
action is legal or equitable in nature. As noted 
above, the appellee contends that he is entitled to 
and should be awarded the building, inventory, equip- 
ment, and goodwill of the Layton Hardware Store 
under the terms of an alleged oral promise made by 
the decedent that this property would be left to the 
appellee in the decedent’s will. The appellants have 
interpreted such language to be a request for specific 
performance of an oral promise which, they contend, 
is an equitable action in which a jury verdict is 
advisory only and is not binding upon the District 
Court’s disposition of the matter on appeal from the 
county court. On the. other hand, the appellee 
characterizes this case as a common claim against 
an estate, which he contends is to be tried to a jury on 
appeal to the District Court under the provisions of 
Neb. Rev. Stat. §§ 30-1606 and 25-1104 (Reissue 1979). 
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We have long since decided this issue in Peterson 
v. Estate of Bauer, 76 Neb. 652, 107 N.W. 993 (1906), 
aff’d 76 Neb. 661, 111 N.W. 361 (1907). In that case a 
‘‘claim”’ was filed against a decedent’s estate al- 
leging that the decedent was indebted to the claim- 
ant in the sum of $9,000, said debt arising out of serv- 
ices rendered for the decedent by the claimant for 
which the decedent had agreed to pay by devise or 
bequest to the claimant an amount not less than one- 
half of the decedent’s entire estate at death. Upon 
the decedent’s failure to make such a provision in 
his last will and testament, the claimant placed a 
value upon the estate of $18,000 and filed a claim re- 
questing a judgment for one-half of that sum. The 
county court granted a judgment for $6,000, and the 
estate appealed to the District Court, where a jury 
returned a verdict for the estate. 

Upon appeal of the matter, this court was called 
upon to discuss certain errors alleged to have arisen 
from the District Court’s instruction to the jury. In 
doing so, the court noted that ‘‘The proceeding is in 
the form of an action at law, having originated in the 
district court in an appeal from an allowance by the 
county court of a money demand filed against the es- 
tate of the deceased, but the nature of the claim, not- 
withstanding its form, is really and practically a suit 
to compel a specific performance of the alleged con- 
tract and like all such demands is addressed to the 
conscience of the trial judge sitting as a chancellor. 
The issue is one with which from its very nature 
and essence a court of law is incompetent to deal, 
and the present attempt to litigate it in such a tri- 
bunal is, so far as our information goes, without 
precedent.... The suit is one to bind specifically 
the estate, real and personal, of the deceased with a 
contract alleged to have been made by him in his 
lifetime, which is confessedly void by positive stat- 
ute both in form and in substance, but which it is 
contended that equity will nevertheless enforce for 
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the purpose of preventing fraud and doing exact jus- 
tice. To such a suit the persons claiming title to the 
lands of the decedent as heirs or devisees, and assert- 
ing rights as distributees of the personalty by will 
or by statute, are indispensable parties without 
whose presence a final determination of the contro- 
versy cannot be made. It follows that such a claim 
is not litigable in the ordinary course of probate 
administration, but must be prosecuted, if at all, ina 
court of original and general equitable jurisdiction 
and powers, the executor or administrator being a 
proper but not in all instances a necessary party... . 
It further follows that, when a jury is called in the 
trial of such a case, its functions are advisory only, 
and the court cannot commit reversible error in the 
giving or refusal of instructions.’’ (Emphasis sup- 
plied.) Jd. at 659-60, 107 N.W. at 995-96. This lan- 
guage was adopted by the court on rehearing, with 
the following affirmation: ‘‘The conclusions of the 
former opinion that such an action as this, to appro- 
priate one-half of the net value of the estate, should 
be in chancery, where all persons interested may be 
made parties, are sound and are adhered to.’’ Id. at 
665, 111 N.W. at 363. 

It is readily apparent that the appellants have ac- 
curately characterized this action under Peterson as 
being equitable in nature, in spite of the fact that it 
is couched in the terms of a ‘‘claim’’ against the de- 
cedent’s estate. Consequently, this action does not 
fall within that class of appeals from ‘‘the allowance 
or disallowance of claims filed against an estate,”’ 
which are governed by § 25-1104, but rather falls 
within the final provision of § 30-1606, which provides 
that ‘‘all other appeals shall be triable to the court 
as a suit in equity in the manner provided in section 
25-1105.’ (Emphasis supplied.) Neb. Rev. Stat. 
§ 25-1105 (Reissue 1979) provides for a trial to the 
court ‘‘subject to its [the court’s] power to order any 
issue or issues to be tried by a jury.’’ 
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We have noted on prior occasions that the prede- 
cessors to § 25-1105 preserve the right of a court to 
submit a question of fact to a jury in an equitable ac- 
tion. Alter v. Bank of Stockham, 53 Neb. 223, 73 
N.W. 667 (1897); Omaha Fire Ins. Co. v. Thompson, 
50 Neb. 580, 70 N.W. 30 (1897). Therefore, it was not 
error for the District Court to submit the present ac- 
tion to a jury. However, as noted in Peterson v. Es- 
tate of Bauer, 76 Neb. 652, 660, 107 N.W. 993, 996 
(1906), and a number of other cases, ‘‘when a jury is 
called in the trial of such a case, its functions are 
advisory only ....’’ (Emphasis supplied.) See, 
also, Bank of Stockham v. Alter, 61 Neb. 359, 85 N.W. 
300 (1901); Simmons v. Baker, 109 Neb. 853, 192 N.W. 
511 (1923); Oft v. Dornacker, 131 Neb. 644, 269 N.W. 
418 (19386); In re Guardianship of Warner, 137 Neb. 
25, 288 N.W. 39 (1939). 

Upon reading the record of these proceedings, it 
becomes obvious that the District Court failed to 
treat the jury’s findings as advisory only. At two 
points in the record the court noted that had it tried 
the case alone, it would have ‘‘come to a different 
conclusion.’’ It was error under Peterson, supra, 
for the District Court to do so, and, consequently, the 
appellants’ first assignment of error has merit. The 
effects of this error remain to be seen. 

Our action in this appeal does not alter our opinion 
in the initial appeal of this matter and should not be 
interpreted as doing so. A county court still retains 
jurisdiction over matters of this nature following the 
filing of intestacy proceedings, in light of its au- 
thority to hear all matters relating to the decedent’s 
estate. However, upon appeal of a case of this na- 
ture, wherein the underlying nature of the ‘‘claim”’ 
is to compel specific performance of an alleged con- 
tract entered into by the decedent, the matter is 
properly triable as a suit in equity in conformance 
with §§ 30-1606 and 25-1105. 

In light of our decision to treat this action as an 
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equitable action to compel specific performance of a 
promise made by the decedent, we must hear and 
determine the matter de novo. Neb. Rev. Stat. 
§ 25-1925 (Reissue 1979); Cass v. Pense, 155 Neb. 792, 
54 N.W.2d 68 (1952); Friehe Farms, Inc. v. Haber- 
man, 191 Neb. 292, 214 N.W.2d 916 (1974). We are 
also required to ‘‘reach an independent conclusion 
without being influenced by the findings of the trial 
court except to give weight to the fact that the trial 
court saw the witnesses and observed their de- 
meanor while testifying ....’’ Engel v. Rhen Mar- 
shall, Inc., 206 Neb. 265, 266, 292 N.W.2d 307, 308 
(1980). 

It is well established in this jurisdiction that 
‘‘ ‘Where one is claiming the estate of a person de- 
ceased under an alleged oral contract, the evidence 
of such contract and the terms of it must be clear, 
satisfactory, and unequivocal. 

‘‘ ‘Such contracts are on their face void as within 
the statute of frauds, because not in writing, and, 
even though proved by clear and satisfactory evi- 
dence, they are not enforceable unless there has 
been such performance as the law requires. 

‘* ‘The thing done, constituting performance, must 
be such as is referable solely to the contract sought 
to be enforced, and not such as might be referable to 
some other and different contract—something that 
the claimant would not have done unless on account 
of the agreement and with the direct view to its per- 
formance—so that nonperformance by the other par- 
ty would amount to fraud upon him. 

““*The burden in the light of this rule has devolved 
upon the plaintiff to prove (1) an oral contract the 
terms of which are clear, satisfactory, and un- 
equivocal, and (2) that his acts constituting per- 
formance were such as were referable solely to the 
contract sought to be enforced, and not such as 
might have been referable to some other or different 
contract.’ ’’ O’Neal v. First Trust Co., 160 Neb. 
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469, 474, 70 N.W.2d 466, 470-71 (1955). 

It is equally well established that each case of this 
nature ‘‘ ‘is to be determined from the facts, circum- 
stances, and conditions as presented therein.’’”’ Id. 
at 475, 70 N.W.2d at 471. It is on the basis of these 
rules that we must now set forth to review the evi- 
dence presented by the parties to this action. 

As noted earlier, the appellee alleges that during 
the last 10 years of the decedent’s life, the decedent 
promised on numerous occasions that he would exe- 
cute a will leaving the Layton Hardware Store and 
inventory to the appellee in return for the appellee’s 
long and faithful service as an employee at that 
store. The evidence adduced by the appellee re- 
vealed that he had worked at the hardware store for 
50 years and that the decedent had operated the 
store since 1948, having taken over the business 
from his father. During this period of time, the ap- 
pellee stated he had been offered two other jobs, one 
following the end of World War II and the other in 
1950, both of which he declined to accept. According 
to the appellee, the decedent became aware of these 
other offers and responded by promising the appel- 
lee that the store and the inventory would be his 
when the decedent reached the age of 65. It was the 
appellee’s contention that he remained at the Layton 
Hardware Store, working 10 hours per day, 6 days a 
week, at what he felt were low wages, because of 
this promise. However, this promise apparently 
was altered several times prior to the death of the 
decedent. 

In 1969, when the decedent turned age 65, the ap- 
pellee said the decedent informed him that his wife 
was ill and that as long as she was in the nursing 
home, he, the decedent, would remain at the store. 
The appellee maintains that the decedent reiterated 
at this time that the appellee was still going to get 
the store and inventory. Upon the death of the dece- 
dent’s wife in 1974, the appellee stated the decedent 
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informed him that he, the decedent, desired to re- 
main at the store but that the store and inventory 
would be given to the appellee upon the decedent’s 
death. The appellee testified that this last promise 
was reiterated by the decedent on several occasions 
after 1974. However, the appellee also noted that 
the decedent informed him in April 1978 that he 
would give the appellee the store but would sell him 
the inventory. The decedent made no further men- 
tion of the disposition of the store prior to his death 
on August 5, 1978. 

While the record is replete with allusions to an 
. “agreement”? between the appellee and the dece- 
dent, the following statement by the appellee best 
sets forth the terms of any such ‘‘agreement’’ that 
might have existed: ‘‘Well, he [the decedent] agreed 
if I’d stay on, that’s the agreement there, that he 
would give me the store and the stock if I would stay 
on and run the store for him.’’ When asked to relate 
the manner in which he responded to the decedent’s 
promises, the appellee admitted that he merely re- 
mained working at the store as he had been doing 
for years, and at no time did he verbally accept the 
offer. Although the appellee testified that he had 
told the decedent several times that he would re- 
main working at the store, he admitted that these 
statements were not made in conjunction with the 
decedent’s promises to leave him the store if he re- 
mained. 

In an apparent attempt to support his contention 
that he had performed his portion of the ‘‘agree- 
ment,’’ the appellee offered his wage and tax state- 
ments for the years of 1965 to 1977. During this pe- 
riod, the appellee’s wages ranged from approxi- 
mately $5,600 in 1965 to $10,700 in 1977, with annual 
raises of several hundred dollars. As noted, these 
wages were for a job at which the appellee worked 
10 hours per day, 6 days a week, although the record 
also reveals that the appellee did not work on Thurs- 
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day afternoons. It is apparent from the appellee’s 
statements on the stand that he considered these to 
be low wages and that it was implicit in the ‘‘agree- 
ment’’ between the appellee and the decedent that 
the gift of the store and inventory at some point 
would rectify the situation. However, the appellee 
was unable to point to a specific instance where the 
decedent had stated that the gift of the store and in- 
ventory was to be in lieu of higher wages. 

In addition to his own testimony the appellee of- 
fered the testimony of six other persons who had 
been acquaintances of the decedent. Each witness 
testified about conversations he had had with the de- 
cedent between 1974 and his death in 1978 concerning 
the appellee and the disposition of the store. Three 
of these witnesses were only able to relate conversa- 
tions in which the decedent is alleged to have spoken 
in broad terms concerning the disposition of the 
store. For instance, the decedent is alleged to have 
said that one day the appellee would ‘‘take over’”’ 
and be the ‘‘main honcho’’ when the decedent was 
gone; or that one of these days the store would be 
the appellee’s; or that the decedent desired to be 
able to take care of the appellee and would be able 
to following the death of his wife. However, none of 
these witnesses was aware of any agreement he- 
tween the appellee and the decedent by which the 
appellee would ‘‘take over’’ or be ‘‘taken care of,’’ 
and at least one witness conceded that for all he 
knew the appellee might have already owned the 
store at the time he had spoken with the decedent. 

The remaining witnesses offered by the appellee 
were able to attest to the fact that the decedent had 
told them that he intended to ‘‘give’’ the store to the 
appellee at some point. However, one of the wit- 
nesses could not state the terms by which the appel- 
lee was to be ‘‘given’’ the store, and the other two 
witnesses gave conflicting accounts of the terms of 
the agreement. 
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The decedent’s housekeeper testified that the de- 
cedent had informed her in February 1977 that he, 
the decedent, intended to give everything to the ap- 
pellee. However, this witness also stated that the 
decedent had told her in February 1978 that the ap- 
pellee would have to pay for the inventory but would 
be given everything else. Finally, a part-time em- 
ployee testified regarding an agreement between the 
appellee and the decedent under which the ‘‘gift’’ of 
the store would be contingent upon the appellee get- 
ting the store’s inventory ‘‘down to a reasonable or 
normal level.’’ 

With regard to the testimony of these six witnesses 
concerning conversations they had had with the de- 
cedent, we need remind ourselves that ‘‘ ‘Evidence 
of declarations of a deceased person, concerning a 
parol contract, does not amount to direct proof of the 
facts claimed to have been admitted by those 
declarations. Such evidence, when not supported by 
other evidence, is generally entitled to but little 
weight.’ ’’ O’Neal v. First Trust Co., 160 Neb. 469, 
474, 70 N.W.2d 466, 471 (1955). See, also, Lunkwitz v. 
Guffey, 150 Neb. 247, 34 N.W.2d 256 (1948); Over- 
lander v. Ware, 102 Neb. 216, 166 N.W. 611 (1918). In 
this instance, the only evidence supporting the dece- 
dent’s alleged declarations is the testimony of the 
appellee himself, as well as the fact that the dece- 
dent remained employed at the store for over 50 
years. 

Upon reviewing the evidence adduced by the ap- 
pellee as set forth above, we can only conclude that 
the appellee has fallen short of carrying his burden 
of proof in several respects. As noted at the outset, 
the appellee bore the burden of proving by clear, 
satisfactory, and unequivocal evidence the existence 
of an oral contract and the terms thereof. This he 
has not done. 

The evidence adduced by the appellee reveals not 
one but several agreements with varying terms un- 
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der which the appellee might have obtained owner- 
ship of the Layton Hardware Store. Initially, it is 
unclear whether the appellee is claiming that the 
store and inventory were to be his in return for his 
long and faithful service or merely as an induce- 
ment to encourage him to reject other offers of em- 
ployment. It is equally unclear whether the appel- 
lee was to receive the store and inventory upon the 
decedent reaching the age of 65, or upon the death of 
the decedent’s wife in 1974, or, finally, upon the 
death of the decedent in 1978. Finally, the evidence 
produced at trial leaves it uncertain whether the ap- 
pellee was to be ‘‘given’’ the entire store, including 
the inventory, or whether the ‘‘gift’’ included only 
the store and the appellee would have to purchase 
the inventory, or, finally, whether the ‘‘gift’’ was 
contingent upon the appellee achieving a ‘‘reason- 
able or normal’’ level of inventory. 

It can hardly be said that by offering such conflict- 
ing evidence the appellee has proved the clear, satis- 
factory, and unequivocal terms of an alleged oral 
contract to bequeath the Layton Hardware Store and 
its inventory to him at the decedent’s death. ‘‘ ‘It is 
very proper that the assertion of such a contract, es- 
pecially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspi- 
cion, and the establishment thereof required by evi- 
dence which clearly indicates the minds of the par- 
ties met upon the terms of the contract sought to be 
established.’ ’’ Rudolph v. Hartung, 202 Neb. 678, 
683, 277 N.W.2d 60, 63 (1979). One can hardly say 
that the minds of the parties met upon the terms of 
an oral agreement when the record does not reveal 
with certainty what the terms of the alleged agree- 
ment were. 

Furthermore, we are also unable to conclude that 
the appellee has shown that the acts alleged to have 
been performed under the agreement ‘‘ ‘were such 
as were referable solely to the contract sought to be 
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enforced ....’’’ O’Neal v. First Trust Co., supra at 
474, 70 N.W.2d at 471. The following exchange be- 
tween the appellee and his counsel is especially in- 
formative in this respect: ‘Q.... After you had 
these discussions with Mr. Layton that you talked 
about [discussions concerning the disposition of the 
store] did you do anything pursuant to these discus- 
sions? A. No. Q. Did you agree to do anything for 
Mr. Layton? A. Not anymore than what I had been 
doing. Q. Which is what? A. Working long 
hours.’’ (Emphasis supplied.) We must note that 
the appellee continued to be compensated for his 
services following the making of the purported 
agreement and received annual raises in that com- 
pensation. There is not evidence in the record, oth- 
er than the appellee’s bare assertions, to indicate 
that the appellee was being undercompensated for 
the work he was doing. Consequently, the appellee 
has by his own admission made it impossible to dis- 
tinguish between his performance rendered under 
his employment contract and his performance ren- 
dered under the alleged agreement at issue herein. 
We are unable to draw such a distinction and there- 
fore must conclude that the appellee has failed to 
prove that his performance following the making of 
the alleged agreement was ‘‘ ‘not such as might 
have been referable to some other or different con- 
tract.’ ’’ O’Neal v. First Trust Co., supra at 474, 70 
N.W.2d at 471. See, also, Theobald v. Agee, 202 Neb. 
524, 276 N.W.2d 191 (1979). 

We therefore conclude from a de novo review of 
the record that the appellee has failed to satisfy his 
burden of proof both as to the existence of any oral 
contract to make a will and as to his performance 
being solely referable to such alleged agreement. 
Accordingly, the judgment of the District Court is 
reversed and the action ordered dismissed. 

REVERSED AND DISMISSED. 
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STATE EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. DONALD C. GLESS, 
RESPONDENT. 

324 N.W.2d 252 


Filed August 20, 1982. No. 82-569. 
Original action. Judgment of disbarment. 


PER CURIAM. 

This matter was submitted upon a complaint 
against Donald C. Gless of Fremont, Nebraska, 
made by the counsel on discipline of the Nebraska 
State Bar Association, and his voluntary surrender 
of license and consent to the entry of a disciplinary 
order against him. 

Upon due consideration, it is ordered by the court, 
based upon the charges described in the complaint 
and the respondent’s voluntary surrender of his li- 
cense, waiver of disciplinary proceedings, and con- 
sent to the entry of an order of disbarment, that said 
Donald C. Gless be, and hereby is, disbarred. 

Dated this 20th day of August 1982. 

JUDGMENT OF DISBARMENT. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1982 


LEo A. DaLy COMPANY, APPELLANT, V. OMAHA-DOUGLAS 
PUBLIC BUILDING COMMISSION, APPELLEE. 
324 N.W.2d 252 


Filed September 3, 1982. No. 44069. 


1. Contracts. It is the general rule under Nebraska law that the 
proper construction of a written contract is a matter of law to be 
determined by the court. 

An integrated agreement is a writing or writings consti- 
tuting the final or complete expression of an agreement. Whether 
there is an integrated agreement is to be determined by the court. 

3. Judgments: Appeal and Error. A proper judgment will not be re- 
versed even if the trial court did not give the right reason for its 
rendition. 


Appeal from the District Court for Douglas County: 
JouN T. GRANT, Judge. Affirmed. 


Stephen L. Gerdes of Matthews & Cannon, P.C., 
for appellant. 


Herbert M. Fitle, City Attorney, and Charles K. 
Bunger, for appellee. 


Heard before McCown and HastIncs, JJ., and 
BRODKEY, J., Retired, and Stuart and HIpps, D. JJ. 


PER CURIAM. 
Plaintiff, Leo A. Daly Company, appeals to this 
court from the judgment entered by the District 
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Court for Douglas County, following trial to the court 
sitting without a jury, in favor of the defendant, 
Omaha-Douglas Public Building Commission, in an 
action brought by the plaintiff to recover for extra 
services and expenses performed by the plaintiff in 
connection with the construction of the Omaha- 
Douglas County Civic Center, or, to be more spe- 
cific, for services and expenses of the plaintiff in the 
subsequent repair or rebuilding of a slurry wall 
along Farnam Street which had collapsed during the 
course of construction of the civic center. We af- 
firm the judgment of the District Court. 

By way of background, the record reveals that on 
October 9, 1968, Daly and the Omaha-Douglas County 
Civic Center Corporation entered into an agreement 
in which the civic center employed Daly to serve as 
an architect for the construction of the Omaha- 
Douglas County Civic Center, which contract was 
subsequently assigned to the Omaha-Douglas Public 
Building Commission. This contract for architec- 
tural services shall hereinafter be referred to in this 
opinion as the 1968 contract. As previously stated, 
on January 19, 1974, almost 6 years after the execu- 
tion of the 1968 contract, a slurry wall along Farnam 
Street and adjacent to the civic center collapsed dur- 
ing the course of the construction. Almost immedi- 
ately thereafter, to wit, on January 30, 1974, the vari- 
ous parties who had performed work or supplied ma- 
terials for the construction of the civic center en- 
tered into an agreement to cooperate for the purpose 
of minimizing any delay in the construction of the 
building and any losses that might ultimately result 
therefrom. This agreement was signed by the 
Omaha-Douglas Public Building Commission, County 
of Douglas, City of Omaha, Leo A. Daly Company, 
Metropolitan Utilities District, P & Z Co., Inc., and 
Hawkins Construction Company, and will hereafter 
be referred to in this opinion as the seven-party 
agreement, or as the 1974 agreement. 
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Subsequent to the execution of the seven-party 
agreement above referred to, the plaintiff performed 
corrective work on the collapsed slurry wall, and the 
action brought by plaintiff in the District Court was 
for the purpose of recovering its labor costs and out- 
side consulting costs with reference to the replace- 
ment of that wall. Plaintiff’s action did not involve 
recovery on a quantum meruit theory, nor did it in- 
volve claims of unjust enrichment, those doctrines 
not having been pleaded. 

It will be helpful at this point to examine the 
pleadings upon which the case was tried before the 
district judge. In its second amended petition, filed 
in the District Court for Douglas County on October 
6, 1978, plaintiff alleges the execution of the October 
9, 1968, agreement and its subsequent assignment to 
the defendant. The petition further alleges that on 
January 30, 1974, following the collapse of a portion 
of the foundation wall on January 19, 1974, the plain- 
tiff, defendant, and others entered into the seven- 
party agreement, and a copy of that agreement is 
attached to the petition. Plaintiff specifically al- 
leges as follows: ‘‘Plaintiff performed all of its du- 
ties under the contract of October 9, 1968 including 
extra services and disbursements incidental to un- 
usual circumstances as provided in sections III (B) 
of Exhibit ‘A’ and as required by Exhibit ‘D’.”’ 
(Emphasis supplied.) Exhibit D, referred to, is the 
seven-party agreement. 

Plaintiff further alleges that the extra services 
were rendered and expenditures made at the request 
and with the approval of the defendant; that the de- 
fendant is the proper party to bring a suit to deter- 
mine the liability for the collapse, but has not done 
so; and, further, that plaintiff submitted to defend- 
ant a statement for the extra work but that defend- 
ant has refused payment thereof. 

It is to be noted that the plaintiff in its petition 
pleads both the 1968 contract and the 1974 agree- 


536 NEBRASKA REPORTS VOL. 212 


Leo A. Daly Co. v. Omaha-Douglas Public Bldg. Comm. 


ment and alleges that the work was performed un- 
der both contracts, thereby admitting judicially in 
its pleading that the work was performed under the 
1974 agreement as well as under the 1968 contract. 

The 1968 contract between the Commission and the 
architect sets out the duties of the architect and di- 
vides such duties into basic services for which an 
agreed fee was to be 6 percent of the construction 
costs, to be paid monthly as certain levels of con- 
struction were reached. This case does not involve 
this type of charge. However, the 1968 contract also 
provides for the payment of extra services of the 
architect ‘‘if performed due to unusual circum- 
stances,’’ and provides that the extra expense shall 
be paid for by the nonprofit corporation as a ‘‘Multi- 
ple of Direct Personnel Expenses,’’ including, gen- 
erally, making planning surveys and special analy- 
ses; making measured drawings of existing con- 
struction; revising previously approved drawings or 
specifications to accomplish changes ordered by the 
nonprofit corporation; consultation concerning re- 
placement of any work damaged by fire or other 
cause during construction, and furnishing profes- 
sional services of the type set forth in the preceding 
paragraph of the original contract as may be re- 
quired in connection with the replacement of such 
work; arranging for the work to proceed should the 
contractor default due to delinquency or insolvency; 
providing for contract administration and observa- 
tion of construction; preparing ‘‘as-built’’ drawings, 
showing construction changes in the work, etc.; and 
the cost of all reproductions of drawings, and the 
cost of any special consultants, etc. 

In its brief on appeal plaintiff contends that it is 
entitled to recover its expenses because of the provi- 
sions of the 1968 contract, which it claims is appli- 
cable. Defendant, however, claims that the work in 
reconstructing the slurry wall was performed under 
the provisions of the 1974 agreement and not under 
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the 1968 contract, and that plaintiff’s right to recover 
depends upon the terms and provisions of the seven- 
party agreement, a copy of which is attached to 
plaintiff’s second amended petition and was also re- 
ceived in evidence during the trial. Because of the 
importance of this issue, we discuss this latter 
agreement in some detail. 

The purpose of the seven-party agreement entered 
into by all the parties engaged in the construction of 
the civic center is well summarized in the opening 
paragraphs of that agreement, and we quote those 
paragraphs in full: ‘‘WHEREAS, the Omaha Doug- 
las Public Building Commission, hereinafter called 
‘Commission’, engaged Leo A. Daly Company, 
hereinafter called ‘Daly’, to design and supervise 
the construction of a building designated in the con- 
struction contract as The City of Omaha and Doug- 
las County Administration Building, and now known 
as the Omaha Douglas Civic Center, to be located on 
the block bounded by 18th and 19th Streets and by 
Farnam and Harney Streets, Omaha, Nebraska; 
and, 

“WHEREAS, the City of Omaha, hereinafter 
called ‘City’, and Douglas County, hereinafter called 
‘County’, each have representatives among the 
membership of said Commission; and, 

“WHEREAS, the Commission awarded the gen- 
eral contract for the construction of said building to 
Hawkins Construction Company, hereinafter called 
‘Hawkins’; and, 

‘‘WHEREAS, Hawkins entered into a subcontract 
with P & Z Co., Inc., for the construction of the 
Slurry wall system surrounding the building; and 

“WHEREAS, a casualty occurred on January 19, 
1974 involving a partial collapse of the North slurry 
wall along Farnam Street, a partial collapse of the 
pavement of Farnam Street, the breaking of two wa- 
ter mains owned and maintained by Metropolitan 
Utilities District, the breaking of a storm sewer and 
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breaking away of the subgrade of Farnam Street 
owned and maintained by the City of Omaha, and 
damages to material and equipment installed, stock- 
piled and located in the basement of the building and 
the excavation; and, 

‘WHEREAS, the cause or causes of said casualty 
is undetermined and is under investigation; and, 

“WHEREAS, the parties hereto, each denying lia- 
bility for said casualty but each wishing, without ad- 
mitting liability for any part of said casualty and 
without prejudice to their individual rights and posi- 
tions with respect thereto, to cooperate for the pur- 
pose of minimizing any delay in the construction of 
said building and any losses that may ultimately re- 
sult therefrom: 

“NOW, THEREFORE, in consideration of the 
mutual promises and covenants herein contained, 
the parties hereto mutually agree as follows: 

‘1. Each party may, through such representa- 
tives, including experts, as it may wish, conduct its 
own separate investigation of the cause or causes of 
said casualty at the site of the occurrence; ... 

‘2. Daly, at its own expense pending final deter- 
mination of liability for the casualty as settled and 
compromised among the parties or as finally deter- 
mined by courts of competent jurisdiction, shall: 

(a) If necessary, in Daly’s opinion, design a 
support system for the West slurry wall along 19th 
Street; 

‘‘(b) Design a support system for Farnam Street, 
including stabilization of the paving; 

‘“(c) Design a replacement wall for the collapsed 
North section of the slurry wall system; 

‘(d) Investigate and designate any remedial 
work required; and, 

‘‘(e) Instruct Hawkins when to remove the debris 
and remanants [sic] and instruct Hawkins as to the 
sequence in which they are to be removed as pro- 
vided hereinabove.’’ (Emphasis supplied.) 
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There is a similar provision in the agreement af- 
fecting the contractor Hawkins, and paragraph 3 of 
the seven-party agreement provides with reference 
thereto: ‘3. Hawkins, at its own expense pending 
final determination of liability for the casualty as 
settled and compromised among the parties or as 
finally determined by courts of competent jurisdic- 
tion, shall: 

“(a) Perform the construction work directed by 
Daly; and 

“‘(b) Remove and preserve the debris and rema- 
nants [sic] as directed by Daly as hereinabove 
stated; provided however, that if a party wishes to 
have any item or items removed and preserved, the 
removal and preservation of which requires unusual 
equipment or skill, the removal and preservation of 
said item or items shall be arranged for and be done 
at the expense of the requesting party.’’ 

The agreement then provides with reference to the 
duties of the city that the city shall keep 19th Street 
closed to vehicular traffic between Harney and Far- 
nam Streets until the last slab of concrete is poured, 
and shall also keep such parts of Farnam Street 
closed to vehicular traffic between 18th and 20th 
Streets as public safety requires. 

We particularly call attention to paragraph 5 of 
the 1974 agreement, and set it out verbatim, as we 
believe that it is of great value and assistance in de- 
termining the meaning and purpose of the seven- 
party agreement. That provision is as follows: 
“5. It is specifically understood and agreed that the 
above and foregoing agreement is entered into with- 
out prejudice to any right of any party hereto, each 
party denying liability for the aforedescribed cas- 
ualty and each party preserving all of its legal rights 
against every other party hereto and against all 
other persons, associations, partnerships, corpora- 
tions or entities whatsoever.’’ (Emphasis supplied.) 

To this point we have discussed, in brief, the con- 
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tents of plaintiff's second amended petition and the 
two contracts involved in the action attached to and 
incorporated in said petition. The defendant herein 
filed an amended answer to plaintiff's second 
amended petition on August 7, 1980, admitting cer- 
tain of the allegations of the petition, specifically ad- 
mitting that plaintiff and defendant, and others, en- 
tered into the seven-party agreement, denying cer- 
tain other allegations contained in plaintiff’s peti- 
tion, and specifically alleging: ‘‘FURTHER AN- 
SWERING, Defendant affirmatively alleges that the 
Agreement, Exhibit ‘D’ mentioned hereinabove, pre- 
cludes Plaintiff from recovering alleged fees from 
Defendant until final determination of liability for 
collapse of the foundation wall. Such liability is 
presently being litigated in the following pending ac- 
tions: [then follow the titles and docket numbers of 
five specific cases].’’ Finally, in its concluding 
paragraph defendant alleges: ‘‘Defendant, for fur- 
ther answer to the Second Amended Petition of the 
Plaintiff heretofore filed herein, alleges and states 
that any work performed by the Plaintiff in connec- 
tion with rebuilding of the slurry wall after its col- 
lapse on January 19, 1974 was done voluntarily by 
said Plaintiff for its own benefit, under the terms of 
Exhibit ‘D’ [the seven-party agreement] attached to 
Plaintiff’s Second Amended Petition, and without 
any request of any kind or nature by this Defend- 
ant.’’ The defendant then prays that plaintiff’s sec- 
ond amended petition be dismissed with prejudice 
and that it recover its costs expended in the action. 

On October 31, 1980, the plaintiff filed its reply to 
the amended answer of the defendant, denying, 
among other things, that the liability of the plaintiff 
to the defendant is now being litigated in the cases 
set out in defendant’s answer, but alleging that the 
defendant has voluntarily withdrawn therefrom and 
that the pending cases cannot, as between plaintiff 
and defendant, determine liability. Plaintiff also al- 
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leges that the seven-party agreement does not re- 
lieve the defendant of all liability to the plaintiff, but 
only defers it, and further alleges that the defendant 
is estopped from reliance on the agreement on ac- 
count of its failure to seek the determination re- 
ferred to in the seven-party agreement. Finally, 
plaintiff alleges that defendant has permitted the 
right of action to determine ‘‘liability’’ to be barred 
by the statute of limitations, and also alleges that 
the seven-party agreement was unenforceable be- 
cause of want of consideration. 

The foregoing constitutes a resume of the contents 
of the pleadings of the parties and the two contracts 
in question introduced at the trial, following which, 
as previously stated, the District Court judge hear- 
ing the matter found for the defendant and against 
the plaintiff. 

A review of the record in this case convinces us 
that the work performed by the plaintiff in connec- 
tion with the reconstruction of the collapsed slurry 
wall was performed under the provisions of the 
seven-party agreement and not the 1968 contract. 
Lest it be argued that the two contracts constitute an 
integrated contract, we point out that Restatement 
(Second) of Contracts § 209 at 115 (1981) defines ‘‘in- 
tegrated agreements’’ as follows: ‘‘(1) An inte- 
grated agreement is a writing or writings constitut- 
ing a final expression of one or more terms of an 
agreement. 

‘*(2) Whether there is an integrated agreement is 
to be determined by the court as a question pre- 
liminary to determination of a question of interpre- 
tation or to application of the parol evidence rule. 

‘‘(3) Where the parties reduce an agreement to a 
writing which in view of its completeness and spec- 
ificity reasonably appears to be a complete agree- 
ment, it is taken to be an integrated agreement un- 
less it is established by other evidence that the writ- 
ing did not constitute a final expression.”’ 
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We believe in the instant case that the second con- 
tract, the seven-party agreement, cannot in any 
sense be construed as part of the original architec- 
tural contract, for the reasons that the 1974 agree- 
ment was entered into almost 6 years following the 
1968 contract and the two contracts were not be- 
tween the same parties, although two of the parties 
were the same as in the 1968 contract. Black’s Law 
Dictionary 726 (5th ed. 1979) states in its definition of 
an ‘‘integrated contract’: ‘‘An agreement is inte- 
grated where the parties thereto adopt the writing or 
writings as the final and complete expression of the 
agreement and an ‘integration’ is the writing or 
writings so adopted.”’ 

Clearly the two contracts involved in this case 
cannot be considered as an integrated contract, but 
we are convinced that the seven-party agreement 
was a separate and independent contract, not con- 
nected with the 1968 contract. Plaintiff admits in its 
petition that its work was ‘‘required’’ by the terms 
of the 1974 agreement. It is the general rule under 
Nebraska law that the proper construction of a writ- 
ten contract is a question of law to be determined by 
the courts. Dockendorf v. Orner, 206 Neb. 456, 293 
N.W.2d 395 (1980). We interpret that agreement as 
providing, as set out in paragraph 2 thereof, that 
Daly (and also, in paragraph 3, Hawkins) shall per- 
form the required repair work as set out in said sec- 
tions ‘‘pending final determination of liability for the 
casualty as settled and compromised among the 
parties or as finally determined by courts of compe- 
tent jurisdiction.’’ 

It is clearly implied in said agreement that once 
the question of liability for the casualty is deter- 
mined in the manner specified, the parties may 
thereafter proceed to recover their damages against 
the party so found liable. There is absolutely 
nothing in the record before this court indicating a 
final determination of liability for the casualty, ei- 
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ther as settled or compromised or as finally deter- 
mined by any court of competent jurisdiction. We 
need go no further in disposing of this appeal. 

We have examined the other errors and issues ar- 
gued by plaintiff and find that they are without 
merit. 

In its judgment in this case the District Court held 
that the plaintiff was not entitled to recover under 
either the 1968 contract or the 1974 agreement, its 
reasoning being that under the 1968 contract, as the 
court interpreted it, payment for other work must be 
requested and agreed to by the defendant. The 
court found that there was no evidence whatsoever 
that the defendant agreed to pay plaintiff for the ad- 
ditional work. The court also found, with reference 
to the seven-party agreement, that the defendant 
“did not make any agreement to pay for anything 
or, indeed, to do anything.’’ 

As is apparent from what we have stated earlier in 
this opinion, we rest our decision on other grounds. 
However, it has long been the rule in this jurisdic- 
tion that a proper judgment will not be reversed 
even if the trial court did not give the right reason 
for its rendition. Strauss v. Square D Co., 201 Neb. 
571, 270 N.W.2d 917 (1978); Riederer v. Siciunas, 193 
Neb.’ 580, 228 N.W.2d 288 (1975). We conclude that 
the District Court reached the right result in this 
case and that its judgment should be, and hereby is, 
affirmed. ! 

AFFIRMED. 

Hipper, D.J., concurring in the result. 

With all respect, the opinion’s reliance on-~the 
seven-party agreement is misplaced. 

First, the architect’s attorney made it clear to the 
trial judge that the original agreement, not the 
seven-party agreement, was its claimed basis for re- 
covery. The same position was taken in the briefs 
and argument on appeal. It seems that the plain- 
tiff’s attorney, the defense attorney, the trial judge, 
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and now the five judges on this panel all agree on 
one point: the plaintiff cannot recover because of 
anything in the seven-party agreement. 

It seems odd, therefore, that pages and pages of 
the opinion discuss that agreement and conclude it 
does not form a basis for recovery. No one ever 
said it did. 

Second, the parties to the seven-party agreement 
wanted it to be ‘‘without prejudice to any right of 
any party hereto.’’ The opinion, in contrast, kicks 
the plaintiff out of court because of it. 

The background for the agreement shows why it 
should be given no effect one way or the other. 

To build this slurry wall, the contractor poured the 
wall with concrete and reinforced it by connecting 
anchors in the ground to the wall with cables. After 
excavating inside, the serrated clamps holding the 
cables apparently slipped and the wall caved in. A 
street had fallen, sewer lines were broken, the build- 
ing under construction was in jeopardy, and the 
walls had to be replaced under different circum- 
stances than when they were originally designed and 
built. In addition, the cause of the collapse had to 
be investigated, and all parties wanted a complete 
and fair investigation. 

In this setting, the seven parties agreed to ground 
rules for investigating the collapse and assigned re- 
sponsibilities to get the streets open, the sewer run- 
ning, and the building construction back on track. 

It is clear that this agreement studiously proceeds 
upon three bases. First, no one admits any fault for 
the collapse. Second, no one agrees to pay a dime to 
anyone for anything. Third, all parties did not want 
the agreement to prejudice any right, and each 
‘‘preserv[ed] all of its legal rights against every 
other party hereto and against all other[s]....’’ I 
therefore believe it should be given its expected in- 
effectiveness and not be the basis for deciding this 
case. 
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The third reason the seven-party agreement should 
have nothing to do with the result of the case in- 
volves some confusing pleading. 

The architect anticipated the defense that this 
agreement would be used to claim that its extra 
work was volunteered and that it expected no pay- 
ment for it. This is because the agreement has the 
following language: ‘Daly, at its own expense pend- 
ing final determination of liability for the casualty 
as settled and compromised among the parties or as 
finally determined by courts of competent jurisdic- 
tion, shall: [redesign the wall].’’ 

The problem comes from the fact that the archi- 
tect had no way to see that the liability for the 
casualty could be determined. It was not the pur- 
chaser of any product and thus able to claim a 
breach of warranty. It was not the user of any prod- 
uct and thus able to claim a defective product. It 
was not a foreseeably damaged person to claim that 
any work was negligently done. Only the defendant 
owner, the contractor, or the subcontractor for the 
wall could make any of those claims. Since they did 
not do it, after all these years, Daly claimed that the 
owner was estopped to use the quoted language as a 
shield. It would permit the defendant to profit from 
neglecting to pursue the alleged wrongdoers. 

This is the reason the seven-party agreement found 
its way into the plaintiff's pleading. It was explained 
at length to the trial court during the trial and to this 
court in briefs and argument. It was never intended 
that the plaintiff was claiming it did the extra work 
because of that agreement. It has maintained 
throughout that it did the work because of the original 
1968 architect’s agreement, and that agreement is the 
one it claims entitles it to a recovery. 

Therefore, I am of the opinion that the case should 
be decided by analyzing the original 1968 architect’s 
agreement and not by reliance upon the 1974 agree- 
ment. 
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One good reason for doing so is that the 1968 agree- 
ment is the only agreement between the plaintiff and 
the defendant alone. It is the agreement that out- 
lines who should pay for what, and on what basis. 
This lawsuit involves a dispute between an architect 
and a building owner for the payment of extra serv- 
ices performed after a building construction project 
was well underway. The 1968 agreement is the writ- 
ten contract that deals with those points. 

It provides that the architect is obliged to perform 
extra services above and beyond the design, draw- 
ings, bid letting, and building supervision. The con- 
tract also provides that the owner will pay for that 
extra work by reimbursing the architect 2.5 times 
actual out-of-pocket labor time for architectural em- 
ployees, and reimburse for outside consulting fees 
that the architect had to pay. The clause providing 
for this reimbursement is one dealing with many 
extra services that may come up. It deals with 
extra work made necessary to replace parts of the 
job that were damaged by fire or other cause. Other 
clauses for extra work deal with other kinds of extra 
work made necessary for various reasons. 

Some of the extra-work clauses expressly provide 
that the architect has to ask first before going ahead 
and doing the extra work. Some of the clauses do 
not say anything about asking first. The clause for 
casualty, relied upon by plaintiff, is one of those 
silent ones. 

The point actually litigated to the trial court was 
whether the architect was required to ask first be- 
fore it could do this extra work and expect payment 
for it. The architect claimed that it did not have to; 
the owner claimed that it did have to. The owner 
won. 

There was no issue that the architect actually got 
prior approval before doing the work. It simply did 
not do it. As I have already explained, the seven- 
party agreement should not be used as a prior ap- 
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proval because that would give it effect on this dis- © 
pute, and it should not have any effect. 

I am of the opinion that the architect would have 
to ask first before being entitled to pay for the extra 
work done. The clause is silent on this point, but it 
refers to the preceding clause, which does require 
prior approval. The contract has language in other 
parts that requires prior approval before the archi- 
tect is entitled to recover out-of-pocket expenses for 
hiring outside consultants. Also, to hold otherwise 
would give the architect a blank check to do what- 
ever extra work it deemed necessary and the owner 
would have no way to control costs if it did not have 
a veto over extra expenses. 

This is the reasoning given by the trial judge in de- 
ciding that the plaintiff was entitled to no extra fee. 
It seems adequate reasoning to me. It simply finds 
as a fact that the acts performed by the architect do 
not fit the requirements of the contract to entitle it to 
the claimed reimbursement. That is quite a differ- 
ent thing from legally construing a contract. 

The court’s opinion claims this case stands for 
three rules of law. 

First, it claims that construction of contracts is a 
judge’s task, not a fact finder’s job. The contracts 
here do not call for any construction. The meaning 
is not ambiguous, just complicated. If this case had 
been tried to a jury, the holding. would mean it 
should have been decided by the court as a matter of 
law. That rule will take a lot of juries out of a lot of 
breach of contract cases. All such cases have one 
side claiming that it did what was called for by the 
contract and the other side claiming contra. This 
fact of litigation should not subject cases involving 
fact issues to 2 days in court, 1 at the trial and an- 
other on appeal. 

The second rule of law deals with the rule of in- 
tegrated contracts. That rule simply defines when 
the parol evidence rule applies. No parol evidence 
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was used in this case, and it was not an issue in any 
way. 

I would respectfully suggest that this case stands 
for no rule of law at all. It simply involves applying 
extraneous facts to a complicated written contract 
and concludes that the facts do not fit the rights de- 
fined by that contract. Anything further is dictum. 

I agree that the trial court’s decision should be af- 
firmed, but I cannot agree with the reasons given in 
the court’s opinion for doing so. 


RALPH OLSON, EUGENE OLSON, AND LEO SINSEL, 
APPELLANTS, V. DEAN BONHAM AND CONNIE BONHAM, 
HUSBAND AND WIFE; NEBRASKA TURKEY RANCH, INC., 

A CORPORATION, ET AL,, APPELLEES, 
KEARNEY COUNTY, NEBRASKA, ET AL., INTERVENORS- 
APPELLANTS. 

324 N.W.2d 260 


Filed September 3, 1982. No. 44360. 


1. Adverse Possession: Highways. By continuous adverse use under 
claim of right for 10 years the public may acquire a highway along 
a section line. 

2. Adverse Possession: Highways: Easements. The extent and na- 
ture of an easement is determined from the use made of the prop- 
erty during the prescriptive period, and the width of the public 
highway acquired by prescription must be determined as a ques- 
tion of fact by the character and extent of the use or the amount 
dedicated to public use, but it may be more or less than the width 
of a public highway as prescribed by statute. 

3. Easements: Words and Phrases. ‘‘Extent,’’ within the term ex- 
tent of easement claimed in land as right-of-way for a road, means 
the width. 

4. Adverse Possession: Highways. If the public has acquired the 
right to a highway by prescription, it is not limited in width to the 
actual beaten path, but the right extends to such width as is rea- 
sonably necessary for public travel. 

5. Political Subdivisions: Highways. A county cannot, even under 
the applicable statutes, open a section line road without giving no- 
tice to the landowners, hearing the landowners’ claim for damages, 
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or appointing appraisers and making provisions for payment of the 
landowners’ damages, and if it attempts to do so it is a trespasser. 

6. Adverse Possession: Highways. Where a prescriptive right for 
highway use has been acquired along a section line, the right ex- 
tends to the beaten path and such width as is reasonably necessary 
for public travel. It does not extend to the statutory width unless 
that width has been established by the use. 


Appeal from the District Court for Kearney Coun- 
ty: FRED R. Irons, Judge. Affirmed. 


Jacobsen, Orr & Nelson, for appellants Olson et al. 


Brock & Seiler, for appellee Nebraska Turkey 
Ranch. 


Jerry C. Stirtz, Kearney County Attorney, and 
Thomas G. Lieske, for intervenors-appellants Kear- 
ney County et al. 


Heard before KRIvosHaA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CLINTON, J. 

Plaintiffs, Ralph Olson, Eugene Olson, and Leo 
Sinsel, commenced this action in equity against the 
defendant Nebraska Turkey Ranch, Inc., and others, 
to establish the rights of the parties in using the 
“disputed road’’ referred to in the petition. 

The petition prayed for injunctive relief against 
the defendant’s barricading the road and a declara- 
tion that a public road existed. The petition alleged 
that ‘‘the disputed road lies thirty feet along each 
side of a Kearney County section line and is under 
the above passed resolution, a section line road 
which had been maintained and used by the public 
as a road from its creation over ninety years ago 
until May of 1977.’’ The reference to a resolution, 
enacted by the county board on June 19, 1882, is as 
follows: ‘‘ ‘On motion, all section lines in Kearney 
County are declared public highways and road su- 
pervisors are ordered to open and work on the same 
as provided by Section 46, Page 44, Compiled Stat- 
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utes, 1881.’’’ The petition further alleged facts 
showing the road had been established by adverse 
use. Paragraph XVI of the petition stated as fol- 
lows: ‘‘That the disputed road will not be main- 
tained by the County as a section road unless this 
Court declares that said disputed road is a public 
road and maintainable by Kearney County as a pub- 
lic road.’’ Kearney County intervened in the action, 
asking for a declaration that the ‘‘disputed road”’ ‘‘is 
a public road; that the same is not less that [sic] 
forty, nor more than sixty-six feet in width; perma- 
nently enjoining the Defendant, Nebraska Turkey 
Ranch, Inc., from barricading or blocking said road 
in any manner whatsoever; declaring any barricade 
now exsisting [sic] to be a public nuisance and or- 
dering the same to be removed and abated... .”’ 

After trial the court found ‘‘that the Plaintiffs 
have failed to prove the relief stipulated to i.e. Ad- 
verse Possession. 

‘‘As between the Principal Parties to this litigation 
the five elements required to prove adverse posses- 
sion have not been shown by the Plaintiffs, and the 
Cross-Petition of ... Kearney County is without 
merit.”’ 

The defendant ranch is the record title owner of 
the northwest quarter and the west half of the north- 
east quarter of Section 26, Township 8, Range 14, 
and of the south 2714 acres of the southwest quarter 
of Section 23, Township 8, Range 14; thus it is record 
title owner of property on each side of the section 
line along which the ‘‘disputed road’’ allegedly runs. 

The plaintiffs introduced evidence showing that 
from 1913 to at least 1938 a trail or track road existed 
along the section line between Sections 26 and 23. 
Other evidence indicated the trail road was used un- 
til 1977. The witnesses’ testimony indicated that the 
road’s visible marks consisted of ‘‘grooves’’ from 
vehicle wheel tracks. While the tracks’ exact path 
was not shown, it was described as ‘‘nearly’’ lined 
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up with an extension of a now-established oil mat 
and gravel section line road to the west. Plaintiffs’ 
testimony indicated that the general public used the 
trail and that cattle were sometimes driven along it. 

No evidence showed that the county ever main- 
tained the ‘‘disputed road.’’ Plaintiffs did not con- 
tend that the resolution of the county board de- 
scribed in the petition was ever implemented by the 
appointment of appraisers and determination of 
damages as required by the provisions of Comp. 
Stat. Ch. 78, §§ 46 and 21 et seq. (1881), or successor 
statutes, to wit, Comp. Stat. §§ 39-145 and 39-119 
(1929), and Neb. Rev. Stat. § 39-122 (Reissue 1952), 
or the present statute, Neb. Rev. Stat. § 39-1410 
(Reissue 1978). 

In 1977 the plaintiff Ralph Olson, after having been 
absent from the neighborhood since 1938, acquired 
land nearby and for convenience desired to use the 
‘‘disputed road.’’ He and Sinsel brought discs and 
earthmovers to the area and began to open the road. 
At that time the trail was overgrown with vegetation 
and could not be seen. Olson took this action on his 
own authority and without the sanction of the county 
commissioners. 

Defendant presented the following testimony. A 
former owner of the land, now owned and occupied 
by the defendant, testified that he acquired the prop- 
erty in 1942 and sold it in 1956. At the time of trial 
he lived within 4 mile of the property. From 1942 
he farmed the land described as the ‘disputed 
road.’’ He knew of no trail along the section line. 
He never fenced off the section line because he said 
there was no need to. When he acquired the prop- 
erty, a shelterbelt existed along the south side of the 
section line and that shelterbelt still exists. 

The defendant acquired the land in about 1960, 
using it for raising turkeys. A former part owner 
and officer of the corporation testified that from 1960 
to 1972 he saw no public travel along the section line. 
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The land north of the shelterbelt was then all under 
cultivation. The turkey pens cross the section line 
to the north. No trail existed at that time. 

The present manager of the ranch, who joined the 
corporation in 1972, testified that he knew nothing 
about the situation before 1972. As to the period 
within his knowledge, he testified that just north of 
the shelterbelt is a trail which is the driveway to the 
ranch. The turkey pens run through the shelterbelt 
and across the section line. The shelterbelt shades 
the birds. When the operators check the pens for 
dead birds they throw the turkeys across the fence 
and onto the driveway trail and then pick them up 
with a truck. During the, time he has managed the 
ranch, from 1972 to the time of trial, the only people 
he has seen using the road are occasional hunters. 
In the spring of 1977 he observed machinery in the 
fields and discovered that the plaintiff Eugene Olson 
and others were putting a road in. This was the first 
knowledge he had of a claim of an existing or es- 
tablished road. At that time he had the road barri- 
caded. 

The district judge made a personal inspection of 
the premises here involved. 

The evidence, if believed by the district judge, was 
clearly sufficient for a finding that a public road ex- 
isted at least to the extent of the trail. However, the 
plaintiffs and intervenors seek more in this case. 
They ask for a determination that a public road has 
been established by adverse use to the full width of a 
county road established by statute. 

The governing principles are these. By continu- . 
ous adverse use under claim of right for 10 years the 
public may acquire a highway along a section line. 
Brym v. Butler County, 86 Neb. 841, 126 N.W. 521 
(1910). The extent and nature of an easement is de- 
termined from the use made of the property during 
the prescriptive period, and the width of the public 
highway acquired by prescription must be deter- 
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mined as a question of fact by the character and ex- 
tent of the use or the amount dedicated to public use, 
but it may be more or less than the width of a public 
highway as prescribed by statute. ‘‘Extent,’’ within 
the term extent of easement claimed in land as 
right-of-way for a road, means the width. If the 
public has acquired the right to a highway by pre- 
scription, it is not limited in width to the actual 
beaten path, but the right extends to such width as is 
reasonably necessary for public travel. State ex rel. 
Game, Forestation &€ Parks Commission v. Hull, 168 
Neb. 805, 97 N.W.2d 535 (1959). 

The plaintiffs and intervenors seem to urge that 
Plischke v. Jameson, 180 Neb. 803, 146 N.W.2d 223 
(1966), and State ex rel. Game, Forestation & Parks 
Commission v. Hull, supra, stand for the proposition 
that when a prescriptive right for highway use has 
been acquired along a section line, the right extends 
to the full width of a statutorily established road. An 
examination of these two cases indicates they do not 
stand for that proposition. There are three opinions 
in Plischke v. Jameson: 180 Neb. 803, 146 N.W.2d 
223 (1966); 181 Neb. 887, 152 N.W.2d 119 (1967); and 
182 Neb. 158, 153 N.W.2d 359 (1967). In that case 
there were two roads overlapping, one a statutorily 
established road of 66 feet, the other a prescriptive 
road claimed to be 18 feet in width which at points 
went beyond the 66-foot established road right-of- 
way. The court held that the establishment of a 
statutory road did not disturb the prescriptive right 
as to the portion that extended beyond the statutory 
road. The court held that the evidence justified a 
prescriptive road 16 feet in width. In State ex rel. 
Game, Forestation € Parks Commission v. Hull, su- 
pra, the court held that the extent of the right is 
fixed and determined by the use in which it origi- 
nated. 

The plaintiffs argue for a width of 60 feet. Appar- 
ently in this connection they rely upon the provisions 
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of Neb. Rev. Stat. § 39-104 (Reissue 1952) and the 
case of Brym v. Butler County, supra. The statu- 
tory limit during the prescriptive period has varied 
from 66 to 40 feet. In Brym v. Butler County, supra, 
the parties stipulated that if the court found that a 
prescriptive road existed, it should be 40 feet in 
width. 

The resolution enacted by the board of commis- 
sioners in 1882 does not help the plaintiffs and inter- 
venors. A county could not, even under the original 
statutes, open a section line road without giving no- 
tice to the landowners, hearing the landowners’ 
claim for damages, or appointing appraisers and 
making provisions for payment of the landowners’ 
damages, and if it attempts to do so it is a tres- 
passer. Scott’s Bluff County v. Tri-State Land Co., 
93 Neb. 805, 142 N.W. 296 (1913); Henry v. Ward, 49 
Neb. 392, 68 N.W. 518 (1896); Chicago, B. é Q. R. Co. 
v. Douglas County, 1 Neb. (Unoff.) 247, 95 N.W. 339 
(1901). 

The evidence does not establish that a prescriptive 
right was acquired to the extent of either 40 feet or 
66 feet, and, accordingly, the District Court was justi- 
fied in refusing the requested relief. 

AFFIRMED. 


MEISINGER EARTH MOVING, INC., APPELLANT AND 
CROSS-APPELLEE, V. THE STATE OF NEBRASKA ET AL., 
APPELLEES AND CROSS-APPELLANTS, 

NEMAHA NATURAL RESOURCES DISTRICT AND NEMAHA 
CouNTY, NEBRASKA, INTERVENORS-APPELLEES AND 
CROSS-APPELLANTS. 

324 N.W.2d 387 


Filed September 17, 1982. No. 43844. 


1. Contracts: Damages. Reasonable profits may be allowed as part 
of an award of damages in a breach of contract action where the 
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damages are granted as part of the original contract price, but 
those calculated on the excess damage award are ordinarily 
barred. 

Qo . In an equitable adjustment case the allowance of 
profit is not mandatory but is discretionary, and in an appropriate 
case profit may be denied altogether, even profit computed on the 
original contract basis. 

3. Damages: Proof. The plaintiff has the burden to prove the 
amount of damages with as much certainty as the case permits. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Young & White, for appellant. 


Paul L. Douglas, Attorney General, and Robert G. 
Avey, for appellees State et al. 


Steven G. Seglin of Crosby, Guenzel, Davis, Kess- 
ner & Kuester, for appellee Nemaha NRD. 


Charles D. Hahn, Nemaha County Attorney, for 
appellee Nemaha County. 


Heard before KrivosHa, C.J., McCown, and 
HastTincs, JJ., and FUHRMAN and CAPORALE, D. JJ. 


F'UHRMAN, D.J. 

This is an appeal by Meisinger Earth Moving, 
Inc., from a judgment of the District Court of Lan- 
caster County entered in its favor in the sum of 
$17,387 against the appellee State of Nebraska. This 
action originated as a claim filed against the State 
with the Director of Administrative Services, which 
was denied and then appealed to the District Court. 

The action arose out of a contract entered into be- 
tween the state Department of Roads, the county of 
Nemaha, and the appellant. The contract provided 
for the construction of a floodwater retarding struc- 
ture which would also serve as a county road for 
Nemaha County. The claim is for damages result- 
ing from the failure of the Department of Roads to 
furnish, as required by the specifications, sufficient 
and suitable borrow material and a specific alter- 
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nate borrow area shown on the plans for construc- 
tion of an earth embankment. 

Nemaha County intervened in the action in the 
District Court because it was a party to the contract. 
Nemaha Natural Resources District intervened in 
the action because it has an agreement with Nemaha 
County and the State which provides for indemnifi- 
cation in certain instances. 

Motions for new trial were filed by all parties and 
were all overruled. Meisinger takes this appeal 
from the overruling of its motion for new trial and 
the State, Nemaha County, and Nemaha Natural Re- 
sources District cross-appeal. We affirm. 

The State and Nemaha County entered into a con- 
tract with Meisinger on July 6, 1977, for the con- 
struction of a floodwater retarding structure. The 
structure would also serve as a county road, re- 
placing a county bridge which had previously 
washed out. The trial court found that the contract 
was legal and binding. The detailed plans for the 
project, which were prepared by the U.S. Depart- 
ment of Agriculture Soil Conservation Service, in- 
clude the provision for an alternate borrow area 
which is a part of the contract. The trial court 
found that the contractor relied on the alternate 
borrow area as designated in the plans at the time it 
submitted its bid proposal. The alternate borrow 
area was to be made available to Meisinger within 
the discretion of the state engineer, and the trial 
court found that the state engineer on more than one 
occasion informed Meisinger that the alternate 
borrow area must be made available to it. The trial 
court further found that the alternate borrow area 
was not made available to Meisinger. 

The plans call for the excavation and placement of 
127,330 cubic yards of compacted Class A fill which 
Meisinger bid at $.54 per cubic yard. Actually, 
134,023 cubic yards of compacted fill were placed in 
the dam embankment. The alternate borrow area, 
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if it would have been made available to Meisinger, 
could yield approximately 24,000 yards of compacted 
fill. ; 
Meisinger began construction on July 19, 1977, and 
on November 18, 1977, shut down the operation be- 
cause of weather conditions. During construction 
there was an excessive rainfall which affected 
Meisinger’s ability to complete the job. During the 
spring and summer of 1978 there again was exces- 
sive rainfall which prevented Meisinger from re- 
suming work until September of 1978. The wet con- 
ditions brought about by the excessive rainfall in- 
hibited the ability of Meisinger to complete the job 
and ultimately caused it to incur additional cost. 
The trial court found that Meisinger was required 
to incur additional cost from September 25, 1978, un- 
til October 27, 1978, because it was not afforded the 
opportunity to utilize the alternate borrow area and 
had to remove fill from the conservation pool under 
adverse conditions. The trial court further found 
that a written work order, as required by the con- 
tract, to incur additional cost by Meisinger was not 
necessary since the State directed Meisinger to go 
back into the conservation pool under adverse condi- 
tions and remove the fill, thereby waiving any right 
that the State had to require a written work order. 
The trial court found that the State is liable to 
Meisinger for a portion of the additional cost in- 
curred by Meisinger from September 25, 1978, until 
October 27, 1978. The trial court further found that 
the proper measure of damages is the actual cost in- 
curred by Meisinger because of the work it was re- 
quired to perform from September 25, 1978, until Oc- 
tober 27, 1978, less the amount it would have cost 
Meisinger to remove the fill from the alternate 
borrow area if it had been made available. The 
court further found that Meisinger is entitled to a 
reasonable allowance for overhead, but not for prof- 
it. The trial court found, in its discretion, that this 
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was not an appropriate case for allowance of profit. 

Meisinger had claimed that two of its model 860 
scrapers were damaged from use under adverse 
conditions resulting from a breach in the contract 
and failure to provide the alternate borrow area. 
The trial court found that Meisinger had not proven 
damages for excessive overhauls to the two scrapers 
and that the evidence which Meisinger submitted 
was speculative. The trial court further found that 
there was no proof that the repairs to the equipment 
were the proximate result of the additional work 
which Meisinger performed in the conservation pool. 

The trial court found that if the alternate borrow 
area would have been made available, 24,000 cubic 
yards of compacted fill could be removed from the 
alternate borrow area. The court further found that 
at the time Meisinger requested the alternate 
borrow area and the state engineer agreed that it 
should be made available, there were 37,000 com- 
pacted yards of fill needed to complete the struc- 
ture. The trial court further found that Meisinger 
was required to remove 13,000 compacted yards of 
fill from the conservation pool under adverse condi- 
tions, even if the alternate borrow area would have 
been made available. 

The trial court found that Meisinger was entitled 
to recover additional costs incurred as follows: 


Labor and maintenance $ 8,896 
Insurance 1,779 
Operating expense 11,256 
Equipment 22,863 

$44,794 
Overhead 10 percent +4,479 

$49,273 


Less 35 percent which represents the 
13,000 compacted cubic yards of fill 
required to be moved from the con- 
servation pool even if the alternate 
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borrow area was available — 17,246 
$32,027 

Less cost of moving 24,000 cubic 

yards of fill from alternate borrow 

area if it had been available — 14,640 

Total Damages $17,387 

A review of the record indicates that the trial 
court’s factual findings are supported by the record 
and are not clearly erroneous. They are entitled to 
affirmance. 

Meisinger claims that it should be allowed profit, 
contrary to the trial court’s decision. The trial 
court held the allowance of profit is discretionary 
and further found that this case was not an appropri- 
ate case for the allowance of profit, in accordance 
with the principles examined and recognized in 
Omaha P.P. Dist. v. Darin & Armstrong, Inc., 205 
Neb. 484, 288 N.W.2d 467 (1980). The trial court also 
found that there was authority for disallowing profit 
in Roberts Constr. Co. v. State, 172 Neb. 819, 111 
N.W.2d 767 (1961). 

Reasonable profits may be allowed as part of an 
award of damages in a breach of contract action 
where the damages are granted as part of the origi- 
nal contract price, but those calculated on the ex- 
cess damage award are ordinarily barred. Omaha 
P.P. Dist. v. Darin & Armstrong, Inc., supra. 

In an equitable adjustment case the allowance of 
profit is not mandatory but is discretionary, and in 
an appropriate case profit may be denied altogether, 
even profit computed on the original contract basis. 
Omaha P.P. Dist. v. Darin & Armstrong, Inc., su- 
pra. 

The trial court made it clear in its memorandum 
opinion that it was relying on the principles in the 
Omaha P.P. Dist. case. 

The trial court also cites the Roberts Constr. Co. 
case only insofar as it was a situation where this 
court recognized the disallowance of profit. This 
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court said: ‘‘Thus, the trial court allowed as dam- 
ages an amount equal to approximately one-half of 
the excess labor cost claimed by Roberts and made 
no allowance for pay roll taxes and insurance, other 
expense which Roberts attributed directly to the de- 
lay, general overhead expense, or profit.’’ Roberts 
Constr. Co. v. State, supra at 824, 111 N.W.2d at 770. 

Meisinger further claims that the trial court erred 
in holding that it neither proved the proximate cause 
nor the extent of damages resulting from the op- 
eration of its equipment under adverse conditions. 

The trial court found that Meisinger worked under 
adverse conditions. However, the testimony re- 
flects that Meisinger used the equipment on jobs 
other than this project in both 1977 and 1978. The 
testimony also reflects that the damage could have 
been caused by poor maintenance. Errol Meisinger 
testified that repair work on one of the scrapers’ en- 
gines could have been caused by low water in the 
radiator or a defective governor. He admitted that 
it was not unusual for an engine to get a cracked 
head and this could cause the problems which neces- 
sitated the repairs on the scraper engine. Meisinger’s 
testimony was that he had not personally checked 
the machines on a day-to-day basis, but that he had 
people to do that. However, there is no testimony 
from those individuals that Meisinger claimed per- 
formed the day-to-day preventive maintenance. 

The evidence shows that there was insufficient 
proof that the repairs to the equipment were the 
proximate result of the additional work which the 
contractor performed in the conservation pool. The 
evidence shows that the damage to the engines could 
just as easily have been caused by negligent main- 
tenance, negligent operation, or because of low wa- 
ter in the radiator or a defective governor. 

With respect to the award of damages this court 
has said: ‘‘The plaintiff has the burden to prove the 
amount of damages with as much certainty as the 
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case permits.’’ LeRoy Weyant & Sons, Inc. v. Har- 
vey and Classic Lanes, ante p. 65, 68, 321 N.W.2d 429, 
431 (1982). A review of the record indicates that the 
trial court’s findings are supported by the evidence 
and are not clearly erroneous. 

The appellees in their cross-appeal claim that 
Meisinger cannot recover for additional costs which 
it incurred because of extra work since no written 
authorization existed. The contract provides in its 
last substantive paragraph as follows: ‘‘It is fur- 
ther understood and agreed that the party of the sec- 
ond part [Meisinger] shall not do any work or fur- 
nish any materials not covered and authorized by 
this contract, unless ordered in writing by the En- 
gineer.”’ 

The trial court found that a written work order to 
incur additional cost by Meisinger was not neces- 
sary since the State directed Meisinger to go back 
into the conservation pool under adverse conditions 
and remove the fill, thereby waiving any right that 
the State had to require a written work order. 

In the Standard Specifications for Highway Con- 
struction, which is incorporated as part of the con- 
tract, ‘‘extra work’’ is defined as ‘‘an item of work 
not provided for in the contract as awarded and 
found essential to the satisfactory completion of the 
contract within its intended scope.”’ 

Nowhere in the trial court’s memorandum and 
judgment does the phrase ‘‘extra work’’ ever ap- 
pear. The trial court found that Meisinger was re- 
quired to incur ‘additional cost’’ from September 
25, 1978, until October 27, 1978, because it was not af- 
forded the opportunity to utilize the alternate borrow 
area and had to remove fill from the conservation 
pool under adverse conditions. 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. PauL L. Douc tas, 
ATTORNEY GENERAL, APPELLEE AND CROSS-APPELLANT, 
v. J. H. SCHROEDER, APPELLANT AND CROSS-APPELLEE. 

324 N.W.2d 391 


Filed September 17, 1982. No. 44401. 


1. Constitutional Law: Appeal and Error. As a court of review, the 
Nebraska Supreme Court cannot consider constitutional issues not 
properly before the court below. 

2. Pleadings. It is the pleadings before the trial court at the time of 
decision which form the issues. 

3. Motions for New Trial: Pleadings: Constitutional Law. A new 
trial is a reexamination in the same court of issues previously de- 
cided by it; therefore, constitutional issues not raised by the plead- 
ings may not be raised in the motion for new trial. 

4. Pleadings: Judgments. A judgment must be supported by the al- 
legations of the pleadings on which it is based. 

5. Constitutional Law: Notice. Reasonable notice, that is to say, no- 
tice which is meet and fair in view of the circumstances and condi- 
tions existent at the time and with reference to the matter to be 
presented, is an element of due process. 


Appeal from the District Court for Valley County: 
JAMES R. KELLY, Judge. Reversed and remanded. 


Richard Gee, for appellant. 


Paul L. Douglas, Attorney General, and Mark D. 
Starr, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal (which comes to us in a form and 
posture bearing little, if any, relationship to our pre- 
scribed procedural scheme) seeks to reverse an or- 
der directing defendant-appellant, J. H. Schroeder, 
to produce certain documents pursuant to the Attor- 
ney General’s civil investigative demand. We re- 
verse and remand. 

It appears that after appellant failed to produce 
the documents sought, the Attorney General filed an 
amended petition under the provisions of the Ne- 
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braska Consumer Protection Act, seeking judicial 
enforcement of his demand. Thereafter, appellant 
filed an answer which, among other things, denied 
that appellant was engaged in the activities claimed 
by the Attorney General, and called attention to the 
fact that the petition nowhere alleged a belief that 
appellant was engaged in unlawful conduct. None of 
the constitutional issues, generally the purported 
violations of appellant’s fourth and fifth amendment 
constitutional rights, now raised before us were put 
in issue by appellant’s answer. Subsequently, ap- 
pellant filed a motion to dismiss the action by virtue 
of the Attorney General’s alleged failure to prose- 
cute same. At the scheduled hearing on that mo- 
tion, together with the motion for summary judg- 
ment, the court entered an order overruling each of 
said motions. At the same time, over appellant’s 
objections that the matter was not scheduled for 
consideration and that he wished an evidentiary 
hearing on the merits, the court below entered an or- 
der directing appellant to comply with the investi- 
gative demand. Appellant then filed a motion for 
new trial which, for the first time, raised constitu- 
tional questions and complained of various other 
errors, including the impropriety of deciding a mat- 
ter not noticed for hearing and without evidence. 
Appellant was then granted leave to file an amended 
answer which put at issue the constitutionality of the 
investigative demand. 

We do not reach the constitutional issues; they 
were never properly before the trial court at the 
time it entered its improvident order directing ap- 
pellant to comply with the demand. Being a court of 
review, we cannot consider constitutional issues not 
properly before the court below. Hale v. Taylor, 192 
Neb. 298, 220 N.W.2d 378 (1974). Generally, it is the 
pleadings before the trial court at the time of deci- 
sion which form the issues. Neb. Rev. Stat. § 25-1101 
(Reissue 1979). Because a new trial is a reexamina- 
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tion in the same court of issues previously decided 
by it, constitutional issues not raised by the plead- 
ings may not be raised in the motion for new trial. 
Hale v. Taylor, supra; Neb. Rev. Stat. § 25-1142 
(Reissue 1979). Although Neb. Rev. Stat. § 25-852 
(Reissue 1979) grants broad powers to amend plead- 
ings, even after judgment, in the furtherance of jus- 
tice, the amended answer filed in this case after the 
order in question was entered cannot operate to cre- 
ate issues which did not exist at the time of decision. 
See Lipp v. Horbach, 12 Neb. 371, 11 N.W. 431 (1882), 
and Domann v. Domann, 114 Neb. 568, 208 N.W. 669 
(1926), holding that a judgment must be supported 
by the allegations of the pleadings on which it is 
based. See, also, Tuch v. Tuch, 210 Neb. 601, 316 
N.W.2d 304 (1982). The sole question before us, 
then, is the validity of the trial court’s order, given 
the conditions and circumstances under which it was 
entered. It does not follow that merely because ap- 
pellant was found not to be entitled to a summary 
judgment the Attorney General was, in effect, neces- 
sarily entitled to one, even if he were to have asked 
for such, which he did not. See Hiram Scott College 
v. Insurance Co. of North America, 187 Neb. 290, 188 
N.W.2d 688 (1971). Having appeared for other pur- 
poses, appellant, over objection, was denied an op- 
portunity to present evidence on the merits of the is- 
sues at a time reasonably noticed and scheduled for 
that purpose. Reasonable notice, that is to say, no- 
tice which is meet and fair in view of the circum- 
stances and conditions existent at the time and with 
reference to the matter to be presented, is an ele- 
ment of due process. See, Fisk v. Thorp, 51 Neb. 1, 
70 N.W. 498 (1897); Sterling Mfg. Co. v. Hough, 49 
Neb. 618, 68 N.W. 1019 (1896). 

Under the conditions and circumstances of this 
case, the order of the trial court is a nullity. We 
therefore reverse and remand for further proceed- 
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ings in accordance with this opinion. 
REVERSED AND REMANDED, 
CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT TIFF, 
APPELLANT. 
324 N.W.2d 393 


Filed September 17, 1982. No. 81-839. 


1. Post Conviction: Proof. In a post conviction proceeding the peti- 
tioner has the burden of establishing a basis for relief. 

2. Post Conviction: Appeal and Error. In post conviction proceed- 
ings under Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 1979) the Dis- 
trict Court is the trier of disputed questions of fact and it is not or- 
dinarily for the Supreme Court to determine questions of credi- 
bility. 

Appeal from the District Court for Lancaster 
County: DaLe E. FAHRNBRUCH, Judge. Affirmed. 


Craig D. Wittstruck of Berry, Anderson, Creager 
& Wittstruck, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before KrivosHa, C.J., BoSLaAuGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


Krivosna, C.J. 

Appellant, Robert Tiff, appeals from a judgment 
entered by the District Court for Lancaster County, 
Nebraska, denying Tiff relief sought pursuant to the 
post conviction statutes of the State of Nebraska, 
Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1979). 
The order denying relief was entered after an evi- 
dentiary hearing had been held. The basis of Tiff’s 
request for relief under the Post Conviction Act is 
his claim that his court-appointed counsel ineffec- 
tively represented him in that counsel did not call a 
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material witness who would have been important in 
his defense. Court-appointed counsel for Tiff testi- 
fied at the post conviction hearing and maintained 
that Tiff had never provided him with the name of 
the witness, and for that reason counsel was not 
aware of the existence of such a witness and could 
not have contacted him. 

The trial court concluded, following the hearing, 
that there was a lack of evidence in all phases of ap- 
pellant’s motion for post conviction relief and that, 
in fact, Tiff had been adequately and effectively rep- 
resented. In essence, the trial court found that 
Tiff’s contention that a witness existed who was not 
called by court-appointed counsel was not true. We 
have frequently said that in a post conviction pro- 
ceeding the petitioner has the burden of establishing 
a basis for relief. See, State v. Clingerman, 180 
Neb. 344, 142 N.W.2d 765 (1966); State v. Raue, 182 
Neb. 735, 157 N.W.2d 380 (1968). Moreover, we have 
said that in post conviction proceedings under 
§§ 29-3001 et seq. the District Court is the trier of dis- 
puted questions of fact and it is not ordinarily for the 
Supreme Court to determine questions of credibility. 
State v. Davis, 203 Neb. 284, 278 N.W.2d 351 (1979). 
Our examination of the record in this case discloses 
that there were disputed questions as to whether the 
alleged witness did in fact exist at the time of trial 
and whether his name was given to court-appointed 
counsel. The trial court found against Tiff on those 
issues and we believe the record amply supports the 
action of the trial court. Accordingly, then, the 
judgment denying relief is affirmed. 

AFFIRMED. 
CLINTON, J., participating on briefs. 
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STATE OF NEBRASKA, APPELLEE, V. ELMER DEAN 
VRCHOTA, ALSO KNOWN AS PABLO VRCHOTA, APPELLANT. 
324 N.W.2d 394 


Filed September 17, 1982. No. 81-901. 


1. Polygraph Tests. Generally, any reference to a polygraph test is 
disapproved. 

Generally, the mere mention of the word ‘‘polygraph,”’ 

absent more, does not constitute prejudicial error. 


Appeal from the District Court for Lancaster 
County: DaLe E. FaHRNBRUCH, Judge. Affirmed. 


Vincent M. Powers, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
Hutchinson, for appellee. 


Heard before KrIvosHa, C.J., BosLauGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

The defendant appeals from a sentence to impris- 
onment for 114 to 4 years for theft. The sole assign- 
ment of error is the refusal of the trial court to grant 
a mistrial. 

Following a party at his apartment, the victim, 
Joseph Bell, was beaten, tied up, and robbed of $502. 
Although the evidence is in conflict as to the defend- 
ant’s participation in the crime, it is clear from the 
record that the defendant was present and received 
a part of the $502 taken from the victim. 

Mark Midway, a witness for the State, had been 
permitted to plead guilty to a misdemeanor in re- 
turn for his testimony. The following occurred dur- 
ing the direct examination of Midway: ‘THE 
COURT: Just say what the defendant said. THE 
WITNESS: Well, he started crying and I started 
crying. Q. (By Mr. Glaser) The defendant started 
erying? A. Yes. Q. And the facts which the de- 
fendant related that he was going to say, were those 
the facts as you believed them to be? A. I did not 


568 NEBRASKA REPORTS VOL, 212 


State v. Vrchota 


know every word he said. All I heard was bits and 
pieces. Q. And to the extent that you heard what 
he said, were they — A. No, they didn’t. Q. They 
were not? Were you subsequently released from 
jail? A. I went for a lie detector test. MR. 
POWERS: I’d object to that, Your Honor. May I 
approach the bench? THE COURT: You may. The 
answer will go out, and the jury is instructed to dis- 
regard it. (At this time, an on-the-record discussion 
was had, in low tones, between Court and counsel: ) 
MR. POWERS: Id like to move for a mistrial at 
this time. THE COURT: What grounds? MR. 
POWERS: Reference to the lie detector test. I 
think — THE COURT: Is that the only ground? 
MR. POWERS: Well, I believe that the witness’ ref- 
erence to the lie detector test will prejudice the re- 
mainder of the trial. I don’t think that’s something 
that should have been mentioned. And I think the 
jury cannot just disregard it. It would taint the rest 
of the testimony. THE COURT: It is not the fact 
that an individual took a lie detector test that is in- 
admissible. It is the results of the lie detector test. 
There’s no indication here that the lie detector test 
was given to the defendant. There is no evidence in 
the record as to the results of the lie detector test in 
this instance, and the Court has already instructed 
the jury to disregard the answer. The motion for 
mistrial is overruled. Proceed. I think we’ll take a 
five-minute recess so you can caution the witness.”’ 

The reference to the lie detector test was made in 
a nonresponsive answer volunteered by the witness. 
The result of the test was not disclosed and no fur- 
ther reference to the test was made. The defendant 
argues that the mere reference to the test, when cou- 
pled with the State’s favorable treatment of Midway 
in the plea bargain, greatly enhanced Midway’s 
credibility to the prejudice of the defendant. 

The defendant relies on State v. Temple, 192 Neb. 
442, 222 N.W.2d 356 (1974), in which we disapproved 
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of any reference to a polygraph test. In the Temple 
case, the defendant testified that he had taken a lie 
detector test. The results were not mentioned. The 
defense counsel failed to object and did not request a 
cautionary instruction. We held that the failure to 
object precluded the defendant from predicating 
error on the admission of such testimony, but said: 
‘‘We disapprove any reference to such tests offered 
in evidence.”’ Id. at 443, 222 N.W.2d at 357. 

In State v. Anderson and Hochstein, 207 Neb. 51, 
296 N.W.2d 440 (1980), cert. denied 450 U.S. 1025, 101 
S. Ct. 1731, 68 L. Ed. 2d 219 (1981), a witness men- 
tioned the word ‘‘polygraph’’ on redirect examina- 
tion. The witness did not indicate whether he had 
taken such a test or what the results were. The de- 
fense counsel made a timely motion for mistrial. 
The motion was overruled and the trial judge gave a 
curative instruction. In holding that the denial of a 
mistrial was not error, we said: ‘‘The mere men- 
tion of the word ‘polygraph,’ absent more, does not 
constitute prejudicial error. Appellants have failed 
to disclose how or in what manner the use of the 
word ‘polygraph’ was prejudicial under the circum- 
stances....’’ Id. at 67, 296 N.W.2d at 451. 

Here the reference to the polygraph test was vol- 
unteered by the witness, and the result of the test 
was not disclosed. Prompt objection was made and 
the trial court instructed the jury to disregard the 
reference to the lie detector test. There was no fur- 
ther reference to the test. 

The record does not show the defendant was preju- 
diced by the testimony. The defendant was con- 
victed of the lesser-included charge of theft. The 
defendant, Midway, and William Brumfield, another 
participant in the crime, all testified that the defend- 
ant received some of the money taken from the vic- 
tim. It does not appear the jury gave greater credi- 
bility to Midway due to his reference to the lie — 
detector test. 
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We conclude that the ruling on the motion for a 
‘mistrial was not erroneous. The judgment of the 
District Court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


WILLIAM K. LAKE, APPELLANT, V. PIPER, JAFFRAY AND 
Hopwoop INCORPORATED ET AL., APPELLEES. 
324 N.W.2d 660 


Filed September 17, 1982. No. 82-041. 


1. Final Orders: Appeal and Error. As a general rule, where a 
plaintiff is allowed to continue prosecution of the cause of action on 
behalf of himself, but is denied class action status, no substantial 
right of the plaintiff has been affected by such denial and that order 
is not a final order which may be appealed. 

2. Municipal Corporations: Actions. Ordinarily, a demand upon the 

responsible officers of the governmental subdivision or municipal 

corporation that they take action is necessary and a condition 
precedent to the right of a taxpayer to maintain an action for the 
recovery of funds on behalf of the governmental entity. 

: Where a taxpayer brings an action against the of- 
ficers of a governmental subdivision or municipal corporation for 
the recovery of funds on behalf of such governmental entity without 
making a prior demand, the resistance to such action by the subdi- 
vision or corporation in the nature of a demurrer attacking the 
legal capacity of the plaintiff to sue because of that deficiency gen- 
erally does not constitute a waiver of that requirement. 


Appeal from the District Court for Douglas County: 
James A. BuckLey, Judge. Affirmed as to contract 
action. Appeal dismissed as to public meetings ac- 
tion. 


Frank Matthews of Matthews, Cannon & Ried- 
mann, P.C., for appellant. 


James P. Fitzgerald of McGrath, North, O’Malley 
& Kratz, P.C., for appellee Omaha P. P. Dist. 


Michael A. Nelsen of Schmid, Ford, Mooney & 
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Frederick, and Gordon G. Busdicker of Faegre & 
Benson, for appellee Piper, Jaffray & Hopwood Inc. 


Submitted without oral argument. Krivosna, C.J., 
BosLAuGH, McCown, CLINTON, WHITE, and HASTINGs, 
JJ. 


PER CURIAM. 

This is a consolidated appeal involving two class 
action cases brought by the plaintiff, William K. 
Lake (Lake), a ratepayer of the Omaha Public 
Power District (OPPD), against OPPD and its fi- 
nancial advisor, Piper, Jaffray and Hopwood Incor- 
porated (Piper, Jaffray). One of the suits alleged 
that a March 17, 1977, contract for Piper, Jaffray to 
act as OPPD’s financial advisor was illegal and void 
in violation of Neb. Rev. Stat. § 70-624.01 (Reissue 
1981). The other suit alleged that OPPD violated 
the public meetings act, Neb. Rev. Stat. §§ 84-1408 et 
seq. (Reissue 1981), in appointing Piper, Jaffray as 
financial advisor and agreeing to pay Piper, Jaffray 
a fixed fee of $184,000 for its services in connection 
with a bond issue. Both defendants filed demurrers 
to the petitions. 

In the contract action the District Court for Doug- 
las County sustained the defendants’ demurrers and 
dismissed the action. The District Court found that 
the plaintiff lacked legal capacity to sue, either as 
an individual or on behalf of a class. It also found 
that the plaintiff should have made a demand on 
OPPD prior to bringing the action to set aside the 
contract. 

In the public meetings suit the District Court sus- 
tained the demurrers in part and overruled them in 
part. The court held that the plaintiff could not 
maintain the action as a class action, but could 
maintain it individually. The court also held that 
the plaintiff had stated a cause of action. 

The plaintiff appeals and assigns the following 
errors: (1) With respect to the contract action 


572 NEBRASKA REPORTS VOL. 212 


Lake v. Piper, Jaffray & Hopwood Inc. 


(a) the court erred in ruling that the plaintiff 
lacked legal capacity to sue on behalf of the mem- 
bers of a class consisting of those who purchase elec- 
trical service from OPPD, and (b) the court erred 
in ruling that the plaintiff lacked legal capacity to 
bring an action in his own name as an individual. 
(2) With respect to the public meetings suit the 
court erred in ruling that the plaintiff lacked legal 
capacity to sue on behalf of the members of a class 
consisting of those who purchase electrical service 
from OPPD. 

We affirm the judgment in the contract action. As 
to the public meetings lawsuit, although we do not 
disagree with the court’s reasoning as to plaintiff's 
capacity to maintain the action as a class action, we 
dismiss the appeal since the order complained of 
was not a final order from which an appeal may be 
prosecuted. 

In 1977 OPPD, because of a drop in bond interest 
rates, was considering two plans to refund previous- 
ly issued bonds. One plan was submitted by Lazard 
Freres & Co., a New York investment banking firm, 
and the other plan was submitted by Piper, Jaffray, 
an investment banking firm with an office in Oma- 
ha, Nebraska. 

On January 31, 1977, the OPPD board of directors 
named Piper, Jaffray as financial advisor to OPPD 
in addition to Lazard Freres, its financial advisor at 
that time. On February 1, 1977, OPPD entered into 
a contract with Piper, Jaffray, which provided that 
a fee for Piper, Jaffray’s development of a refunding/ 
refinancing plan would be determined by agreement 
between Piper, Jaffray and OPPD’s finance com- 
mittee. At a February 7, 1977, meeting, OPPD ap- 
proved the Piper, Jaffray refunding/refinancing 
plan and appointed Piper, Jaffray as OPPD’s sole fi- 
nancial advisor. Another meeting was held on Feb- 
ruary 16, 1977. At this meeting, OPPD’s board of di- 
rectors reconsidered the Piper, Jaffray plan and 
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contract, and reaffirmed its action taken at the Feb- 
ruary 7, 1977, meeting. OPPD also agreed to pay 
Piper, Jaffray a fee of $184,000 for its services for 
the refunding plan and the issuance of $200 million in 
bonds. Finally, on March 17, 1977, the OPPD board 
of directors authorized an agreement with Piper, 
Jaffray for continuing financial consulting services 
and assistance in reviewing engineering and operat- 
ing costs, the development of a financial plan, and 
assistance with a bond offering. The agreement 
provided that fees would be based on the size of the 
bond issue. The agreement was terminable at will 
by OPPD on 30 days’ notice. 

Beginning in 1977 the plaintiff filed the first of a 
series of petitions against the defendants, attacking 
the same action of OPPD which is the object of the 
present litigation. The plaintiff’s third amended 
petition, filed on November 15, 1978, was challenged 
by the demurrers of the defendants. The District 
Court sustained the demurrers as to the second 
cause of action and overruled them as to the first 
cause of action, but ordered the plaintiff to sepa- 
rately state and number the various causes of action 
alleged therein. The present actions were filed on 
August 27, 1981, as a result of those procedural steps 
taken in the previous lawsuit. 

We will first discuss the public meetings lawsuit. 
It has long been the rule in this state that the Su- 
preme Court has jurisdiction only to hear appeals 
from final orders. Neb. Rev. Stat. § 25-1911 (Reis- 
sue 1979). A final order is defined in Neb. Rev. Stat. 
§ 25-1902 (Reissue 1979) as ‘‘{a]Jn order affecting a 
substantial right in an action, when such order in ef- 
fect determines the action and prevents a judgment, 
and an order affecting a substantial right made in a 
special proceeding, or upon a summary application 
in an action after judgment... .”’ 

In Anson v. Kruse, 147 Neb. 989, 990, 25 N.W.2d 896, 
897 (1947), this court construed § 25-1902 as follows: 
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‘“*A decree to be final must dispose of the whole 
merits of the case, and leave nothing for the further 
consideration of the court. An order is final when it 
affects a substantial right and determines the ac- 
tion. ... When no further action of the court is re- 
quired to dispose of the cause pending, it is final; 
when the cause is retained for further action, as in 
this case, it is interlocutory.’ ”’ 

When a substantial right is undetermined and the 
cause is retained for further action, the order is not 
final. Martin v. Zweygardt, 199 Neb. 770, 261 
N.W.2d 379 (1978). 

In this action the District Court sustained that part 
of the demurrers challenging the class action. How- 
ever, the court also held that the plaintiff had stated 
a cause of action and allowed the cause to be con- 
tinued by the plaintiff individually. The merits of 
the case have not been disposed of. Therefore, the 
order sustaining the demurrers as to a class action 
is interlocutory. No substantial right of the plaintiff 
has been affected by the denial of class action status 
since he was allowed to continue the cause on behalf 
of himself. This case can be distinguished from 
Blankenship v. Omaha P. P. Dist., 195 Neb. 170, 237 
N.W.2d 86 (1976). In Blankenship the court granted 
a motion for summary judgment and dismissed the 
action. The granting of the motion for summary 
judgment in Blankenship determined the merits of 
the plaintiff’s claim. In the present case the merits 
have not been determined, nor has the relief sought 
been affected in any way. P. R. Halligan Post 163 v. 
Schultz, ante p. 329, 322 N.W.2d 657 (1982). Since 
there is no final order, this court is without jurisdic- 
tion. The appeal in the public meetings lawsuit is 
therefore dismissed. 

In the contract action the District Court held: 
“1. That the plaintiff does not have the legal ca- 
pacity to bring this action, either individually or as a 
class action. ...2. Plaintiff's petition does not state 
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facts sufficient to constitute a cause of action inas- 
much as no allegation of demand upon defendant 
OPPD was made prior to the action complained of.”’ 

In Sesemann v. Howell, 195 Neb. 798, 801, 241 
N.W.2d 119, 121 (1976), we held: ‘‘Ordinarily a de- 
mand upon the responsible officers of the govern- 
mental subdivision or municipal corporation that 
they take action is necessary and a condition prece- 
dent to the right of a taxpayer to maintain an action 
for the recovery of funds on behalf of the govern- 
mental] entity.’’ 

In Evans v. Metropolitan Utilities Dist., 184 Neb. 
172, 174-75, 166 N.W.2d 411, 413 (1969), this court 
made the Sesemann rule applicable to public power 
ratepayers and utilities districts, stating: ‘“The law 
in this respect is clear. The requirement of a de- 
mand to sue and a subsequent refusal or a waiver of 
demand by an indication on the part of the public 
corporation of an intent not to sue are conditions 
precedent to a representative or derivative suit on 
behalf of public corporations.’’ 

The plaintiff filed this action without any prior de- 
mand upon OPPD. He alleges that a demand would 
have been fruitless in this case and argues that the 
requirement that he make a demand prior to insti- 
gating a lawsuit should be waived. In addition to 
this he argues that his filing of a prior action (also 
filed prior to demand), and OPPD’s opposition to it 
by way of demurrer, should be sufficient to consti- 
tute a prior demand or at least show that a demand 
would have been futile. 

The rule is clear. A prior demand is necessary 
before an action may be commenced. The plain- 
tiff’s previous action stands on the same ground as 
the present case, since it too was filed prior to a de- 
mand upon OPPD. To consider the previous action 
as a demand would undermine the rule we have 
adopted. The plaintiff, in his petition, alleged that a 
demand would have been useless. However, he does 
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not allege any facts which would support the allega- 
tion. ‘‘ ‘Public officers are always presumed, in the 
absence of any showing to the contrary, to be ready 
and willing to perform their duty; and until it is 
made to appear that they have refused to do so, or 
have neglected to act under circumstances render- 
ing this equivalent to a refusal, there is no occasion 
for the intervention of the citizen for the protection 
of himself and others similarly situated:’’’ Reiter 
v. Wallgren, 28 Wash. 2d 872, 877, 184 P.2d 571, 573 
(1947). 

We adopt the reasoning of the Washington Su- 
preme Court. In order for the plaintiff to rebut this 
presumption, he must first allege and prove that 
OPPD had done something wrong, that it was point- 
ed out to OPPD, and that it would have rejected his 
demand. 

In the case at bar the plaintiff has done exactly 
what the prior demand rule sought to eliminate. To 
allow him to maintain this action would abolish the 
prior demand rule. We agree with the District 
Court’s dismissal of the contract action since no 
prior demand was made upon OPPD. The District 
Court’s judgment sustaining defendants’ demurrers 
to the contract action is therefore affirmed. 

Since this action is affirmed on the grounds that no 
prior demand was made, it is not necessary that we 
discuss the denial of class action status, as it will not 
change the outcome of this appeal. 

AFFIRMED AS TO CONTRACT ACTION. 
APPEAL DISMISSED AS TO PUBLIC 
MEETINGS ACTION. 
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JOHN F’, CULLEN, JR., APPELLEE, V. CITY OF OMAHA, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLANT. 
324 N.W.2d 264 


Filed September 17, 1982. No. 82-124. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and dismissed. 


Herbert M. Fitle, City Attorney, and George S. 
Selders, Jr., for appellant. 


James P. Costello, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


Krivosna, C.J. 

The instant case is another in a series of cases ap- 
pealed to this court by reason of our decision in 
Novotny v. City of Omaha, 207 Neb. 535, 299 N.W.2d 
757 (1980). The decision in this case, however, is 
controlled by our subsequent decisions in Kohlbeck 
v. City of Omaha, 211 Neb. 372, 318 N.W.2d 742 
(1982), and Teague v. City of Omaha, 211 Neb. 872, 
320 N.W.2d 779 (1982), wherein we held that the City 
of Omaha was not estopped from asserting the de- 
fense that the statute of limitations had run and the 
action was therefore barred. 

On the basis of the Kohlbeck and Teague deci- 
sions, the judgment of the Workmen’s Compensation 
Court must be reversed and the action dismissed. 
The judgment is reversed and the action is dis- 
missed. 

REVERSED AND DISMISSED. 

CLINTON, J., participating on briefs. 
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Rona ALBERS, APPELLEE, V. OVERLAND N ATIONAL 
BANK, A NATIONAL BANKING ASSOCIATION, APPELLANT. 
324 N.W.2d 396 


Filed September 17, 1982. No. 82-146. 


1. Consumer Credit. The inhibitory provisions of the Nebraska Con- 
sumer Credit Act apply to nonlicensees only if the transaction itself 
is subject to the act. 

It may be a question of fact as to whether a particular 
transaction is subject to the act. 

3. __. Neb. Rev. Stat. § 45-183 (Cum. Supp. 1980) is not applicable 
to loans made in the traditional manner by nonlicensees at conven- 
tional rates. 


Appeal from the District Court for Hall County: 
JOSEPH D. MartTIN, Judge. Reversed and remanded. 


Denzel R. Busick of Luebs, Dowding, Beltzer, 
Leininger & Smith, for appellant. 


John A. Wagoner, for appellee. 


Submitted without oral argument. KRivosna, C.J., 
BOSLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

The plaintiff, Rona Albers, commenced this action 
to obtain a declaratory judgment that a hypotheca- 
tion agreement to the defendant, Overland National 
Bank, was invalid. The hypothecation agreement 
pledged 250 shares of Triad stock owned by the 
plaintiff as security for any indebtedness of Oscar G. 
Mueller, the plaintiff's father, to the bank. Both 
parties filed motions for summary judgment. The 
trial court sustained the plaintiff’s motion and or- 
dered the bank to return the stock certificate, which 
was the subject of the pledge, to the plaintiff. The 
defendant bank has appealed. 

On August 31, 1979, the plaintiff signed a security 
agreement, a hypothecation agreement, and an as- 
signment of certificate No. 13 for 250 shares of stock 
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in the Triad Fastener Corporation, a closely-held 
corporation, to the defendant. 

The plaintiff signed these papers at the request of 
her father to supply additional collateral to secure 
his loan at the bank. The plaintiff did not receive a 
copy of the loan agreements nor any document in- 
forming her of her liability in the event of her 
father’s default. The evidence is in conflict as to 
whether the bank delivered copies of the loan agree- 
ments to Mueller for the plaintiff. 

The. loan to Mueller, which was approximately 
$79,000, related to his business ventures. It was to 
be paid in monthly installments and the note bore in- 
terest at the rate of 12 percent per annum. 

After Mueller defaulted on the loan, the bank gave 
notice that it would enforce its rights under the 
agreements. This action was commenced to deter- 
mine the rights of the parties in the stock. The trial 
court found that Neb. Rev. Stat. § 45-183 (Cum. Supp. 
1980) applied to the transaction and, because the 
bank had failed to comply with the statute, the bank 
had no rights in the stock. 

The principal issue upon the appeal is whether 
§ 45-183 applies to the transaction. The section is a 
part of the Consumer Credit Act, sometimes re- 
ferred to as the ‘Installment Loan Act’’ or ‘‘Small 
Loan Act,’’ and provides as follows: ‘‘(1) No nat- 
ural person, other than the spouse of the borrower, 
is obligated as a cosigner, comaker, guarantor, en- 
dorser, surety, or similar party with respect to a 
loan, unless before or contemporaneously with sign- 
ing any separate agreement of loan or any writing 
setting forth the terms of the borrower’s agreement, 
the person receives a separate written notice that 
contains a completed identification of the loan he or 
she may have to pay and reasonably informs him or 
her of his or her obligation with respect to it. 

““(2) Such notice shall be in the form prescribed 
by the Department of Banking and Finance. 
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“‘(3) A person entitled to notice under this section 
shall also be given a copy of any writing setting 
forth the terms of the borrower’s agreement and of 
any separate agreement of obligation signed by the 
person entitled to the notice.”’ 

The plaintiff had no personal liability so far as her 
father’s indebtedness was concerned. She was not a 
cosigner, comaker, guarantor, endorser, or surety 
on his loan. It would seem that she was not a ‘‘simi- 
lar party’’ within the meaning of the statute because 
all of the classifications set out in the statute refer to 
parties who would be personally liable for the in- 
debtedness. 

The more fundamental question is whether the 
statute has any application to a business loan such 
as that made to Mueller by the bank. 

Section 45-183 was enacted in 1979 as a part of L.B. 
87, which revised the Nebraska Consumer Credit 
Act. The committee statement of intent read as fol- 
lows: “LB 87 revises the Nebraska Consumer 
Credit Act as well as adds a number of consumer 
protective devices for small loans. Specific require- 
ments for notice, curing default, deficiency judg- 
ments and revolving credit are in the bill.’’ (Em- 
phasis supplied.) The legislative history supports 
the conclusion that § 45-183 is a part of the Consumer 
Credit Act. See, also, Neb. Rev. Stat. § 45-117 (Cum. 
Supp. 1980), which makes reference to § 45-183 as 
one of the terms and conditions under which a li- 
censee pursuant to the act can make loans. 

In Gruenemeier v. Commonwealth Co., 178 Neb. 
66, 70, 181 N.W.2d 7138, 716 (1964), the act’s purpose 
was described as follows: ‘‘[T]he Installment Loan 
Act, sections 45-114 to 45-158, R.R.S. 1943, compre- 
hensively regulates and limits all loans made by 
such a licensee to small borrowers.’’ 

The plaintiff relies on cases such as State ex rel. 
Beck v. Associates Discount Corp., 168 Neb. 298, 96 
N.W.2d 55 (1959), which hold that the inhibitory pro- 
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visions of the Installment Loan Act apply to all per- 
sons whether they are licensees or nonlicensees. The 
rule, of course, has no application if the loan in ques- 
tion is not subject to the act. 

In Pattavina v. Pignotti, 177 Neb. 217, 128 N.W.2d 
817 (1964), we recognized that the Installment Loan 
Act had no application to traditional loans made by 
nonlicensees, although payable in installments. We 
said at 220-21, 128 N.W.2d at 819: ‘‘It was never in- 
tended, as we view it, to include within the act per- 
sons who were not required to obtain a license, who 
made loans in the traditional manner at 9 percent 
per annum or less, such as amortized real estate 
loans, bank-term loans, interfamily loans, and oth- 
ers, simply because they were payable in install- 
ments. The general purpose of the act was to pro- 
vide a means for charging interest in excess of 9 per- 
cent per annum, to regulate licensees engaging in 
the lending business under the act, and to provide 
penalties for violations of the act. A nonlicensee, by 
the holding of this court, who made an installment 
loan in excess of 9 percent per annum, is subjected 
to the penalties of the act, but not to the regulations 
imposed on a licensed business. To hold otherwise 
would place numerous types of amortized and in- 
stallment loans in jeopardy, although made at inter- 
est rates at less than 9 percent per annum. This is 
not an evil contemplated to be corrected; in fact, it 
is no evil at all. The problem being dealt with is the 
permitting of rates of interest in excess of 9 percent 
per annum, in specified cases, ostensibly where the 
risk is great and the expense prohibitive. We can 
come to no other conclusion than that the act was 
never intended to include the traditional form of 
making loans by nonlicensees at a rate of interest 
not exceeding 9 percent per annum.’’ (Emphasis 
supplied.) The reference to the 9 percent interest 
ceiling is, of course, no longer applicable in view of 
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the many changes which have been made in the in- 
terest statutes. 

In Seldin v. Northland Mortgage Co., 189 Neb. 175, 
202 N.W.2d 174 (1972), we noted that it may be a 
question of fact as to whether a particular transac- 
tion is subject to the Installment Loan Act. We said 
there that the term ‘‘every loan contract’’ in the In- 
stallment Loan Act means every installment loan 
contract within the meaning and purpose of the act. 

The Installment Loan Act contemplates a ‘‘small 
loan’’ where the risk is great and the expense under 
conventional interest rates prohibitive. The act was 
never intended to apply to nonlicensees who make 
loans in the traditional manner at conventional 
rates. We think it is clear, as a matter of law, that 
the defendant bank’s loan to Mueller was not a 
‘‘small loan’’ or “installment loan’’ within the mean- 
ing and purpose of the Nebraska Consumer Credit 
Act. Section 45-183 was not applicable to the trans- 
action and the defendant was not required to comply 
with its requirements. 

It is unnecessary to consider the other contentions 
of the parties. 

The judgment of the District Court is reversed and 
the cause remanded for further proceedings. 

REVERSED AND REMANDED. 


JOSEPH GOLDA, APPELLANT, V. CITY OF OMAHA, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
324 N.W.2d 264 
Filed September 17, 1982. No. 82-222. 
Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
M. H. Weinberg of Weinberg & Weinberg, P.C., for 
appellant. 
Herbert M. Fitle, City Attorney, and George S. 
Selders, Jr., for appellee. 
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Heard before KrivosHa, C.J., BosLauGcH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. ’ 

This action arises by reason of an order of dis- 
missal entered by a three-judge Workmen’s Com- 
pensation Court on a petition for rehearing. The 
three-judge court found that the statute of limita- 
tions had run and that the appellant Golda was 
thereby precluded from bringing this action. We be- 
lieve that the instant case is governed by our deci- 
sions in Kohlbeck v. City of Omaha, 211 Neb. 372, 318 
N.W.2d 742 (1982), and Teague v. City of Omaha, 211 
Neb. 872, 320 N.W.2d 779 (1982), and, accordingly, 
the motion of the appellee, City of Omaha, request- 
ing summary affirmance pursuant to Rule 20 of the 
rules of this court should be granted. Summary af- 
firmance is granted and the judgment of the Work- 
men’s Compensation Court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


DALLAS EX. BAKER, APPELLEE, Vv. CITY OF OMAHA, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLANT. 
324 N.W.2d 265 
Filed September 17, 1982. No. 82-271. 
Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and dismissed. 


Herbert M. Fitle, City Attorney, and George S. 
Selders, Jr., for appellant. . 

Weinberg & Weinberg, P.C., for appellee. 

Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. 
This matter comes to the court following an award 
entered by a three-judge Workmen’s Compensation 
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Court on rehearing. The single issue presented to us 
is whether the statute of limitations in the matter 
has run, thereby barring Baker’s right to commence 
this action. We believe that our decisions in Kohl- 
beck v. City of Omaha, 211 Neb. 372, 318 N.W.2d 742 
(1982), and Teague v. City of Omaha, 211 Neb. 872, 
320 N.W.2d 779 (1982), are controlling. 

Accordingly, we believe that the award entered by 
the three-judge court must be reversed and the peti- 
tion dismissed. The judgment is therefore reversed 
and the petition dismissed. 

REVERSED AND DISMISSED. 

CLINTON, J., participating on briefs. 


CONTactT, INc., A NEBRASKA NONPROFIT CORPORATION, 
APPELLEE, V. STATE OF NEBRASKA ET AL., APPELLANTS. 
324 N.W.2d 804 


Filed September 24, 1982. No. 44415. 


1. Lotteries. The basic elements of a lottery are consideration, prize, 
and chance. 

2. Statutes. Generally, statutory language will be given its plain and 
ordinary meaning. 

A statute is open to construction only if it is ambiguous. 

4. Lotteries. A game of chance is one in which the winner is deter- 
mined by mere luck and not by skill. The predominate nature of 
the game, i.e., skill or chance, determines its classification. 

. The sale of pickle cards by a nonprofit organization is a 

permitted form of lottery under Neb. Rev. Stat. § 28-1115 (Reissue 

1979). The fact that the winning combinations are predetermined 

and the scheme is subject to fraudulent manipulation does not pre- 

vent pickle cards from being a form of lottery. 


Appeal from the District Court for Lancaster 
County: Wr114mM D. Buusz, Judge. Affirmed. 


Paul L. Douglas, Attorney General, Mel Kammer- 
lohr, and Mark D. Starr, for appellants. 


Robert R. Gibson and Rosenberg, Gibson & Taute, 
for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
Wuits, HAstTINGs, and CAPORALE, JJ. 
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PER CURIAM. 

The State appeals from a declaratory judgment 
holding that the sale of ‘‘pickle cards’”’ by CONtact, 
Inc., was a permissible lottery under Neb. Rev. Stat. 
§§ 28-1101(6) and 28-1115 (Reissue 1979). 

CONtact, Inc., is a nonprofit corporation organized 
under the laws of Nebraska. As a means of fund- 
raising, CONtact, Inc., sells pickle cards. These 
cards, purchased for a quarter, have tabs which the 
purchaser opens. Once opened, the card reveals 
five configurations of three symbols each. The front 
of the card specifies winning combinations and the 
amount which can be claimed as a prize. Thus, for 
example, if, upon opening the tab, the card reveals 
one configuration of three oranges, the purchaser, 
according to the list of winners, can claim $5 as a 
prize. CONtact, Inc., purchases pickle cards in 
boxes of 1,632. The cards are dumped into a tub and 
selected at random by the purchaser. Each box 
contains 224 winners. Each box’s sales are main- 
tained separately. However, when a box is almost 
sold out, a new box may be added to the tub. Occa- 
sionally a box may be dumped if the big winners are 
drawn early. 

On April 6, 1981, the Lancaster County Attorney 
sent CONtact, Inc., a directive, ordering CONtact, 
Inc., to discontinue the sale of pickle cards. This di- 
rective was based on an Attorney General’s opinion 
which found that such cards were not a permissible 
gambling device under § 28-1115. CONtact, Inc., 
then commenced this action to obtain a declaratory 
judgment determining the validity of the sale of 
pickle cards. The District Court found that the sale 
of pickle cards is a permissible lottery under 
§§ 28-1101(6) and 28-1115. The State has appealed. 

The State assigns as error the finding that the sale 
is lawful. The relevant statutes read as follows: 
“Lottery shall mean a gambling scheme in which 
(a) the players pay or agree to pay something of 


586 NEBRASKA REPORTS VOL. 212 


CONtact, Inc. v. State 


value for chances, represented and differentiated by 
numbers or by combinations of numbers or by some 
other medium, one or more of which chances are to 
be designated the winning ones, (b) the winning 
chances are to be determined by a drawing or by 
some other method based on an element of chance, 
and (c) the holders of the winning chances are to re- 
ceive something of value.’’ § 28-1101(6). 

“Any nonprofit organization holding a certificate 
of exemption under the Internal Revenue Code, sec- 
tion 501, or whose major activities, exclusive of con- 
ducting lotteries, raffles, or gift enterprises, are con- 
ducted for charitable and community betterment 
purposes, may conduct lotteries, raffles, and gift en- 
terprises. The gross proceeds of such activities 
may be used solely for charitable or community bet- 
terment purposes, awarding of prizes to partici- 
pants, and operating such lottery, raffle, or gift en- 
terprise. Not less than sixty-five per cent of the 
gross proceeds shall be used for the awarding of 
prizes and not more than twenty-five per cent of that 
amount remaining after the awarding of prizes shall 
be used to pay the expenses of operating such 
scheme. For the purpose of this section, the ex- 
penses of operating a lottery shall include (1) all 
costs associated with printing or manufacturing any 
items to be used or distributed to participants such 
as tickets or other paraphernalia, (2) all office ex- 
penses, (3) all promotional expenses, (4) all salaries 
of persons employed to operate the scheme, (5) any 
rental or lease expense, and (6) any fee paid to any 
person associated with the operation of a lottery, 
raffle, or gift enterprise, except that prizes awarded 
to participants shall not be included within the 
twenty-five per cent limitation contained in this sec- 
tion. Each nonprofit organization conducting a lot- 
tery shall have its name clearly printed on each lot- 
tery ticket used in such lottery. No such ticket shall 
be sold unless such name is so printed thereon. 
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Each nonprofit organization conducting a lottery 
shall keep a record of all locations where its lottery 
tickets are sold. All tickets must bear a number, 
which numbers must be in sequence.’”’ (Emphasis 
supplied.) § 28-1115. 

The State contends that the sale of pickle cards by 
nonprofit organizations is illegal because the num- 
ber of winners is predetermined, the chances for 
fraudulent manipulation are great, and, thus, the 
game does not have the requisite element of chance. 
Further, early payout of winners can reduce the 
chance of winning in a particular box’s sales to zero. 
The State further contends that the statutes permit 
only lotteries which have a drawing after all of the 
tickets have been sold and in which the winner is de- 
termined by the drawing itself. 

The statute defining lottery is a codification of 
earlier case law. The basic elements required by 
statute are (1) consideration, (2) prize, and (3) 
chance. See State ex rel. Hunter v. Fox Beatrice 
Theatre Corporation, 133 Neb. 392, 275 N.W. 605 
(1937). The State makes no contention that either of 
the first two elements is lacking in this scheme. 
Neither does the State contend that CONtact, Inc., is 
not qualified to operate a lottery or that the pro- 
cedural requirements of. § 28-1115 are not being fol- 
lowed, i.e., ticket identification and numbering. 

The issue for determination is simply one of 
statutory construction. Generally, statutory lan- 
guage will be given its plain and ordinary meaning 
and a statute is open to construction only if it is 
ambiguous. State v. One 1970 2-Door Sedan Ram- 
bler, 191 Neb. 462, 215 N.W.2d 849 (1974); O’Neill 
Production Credit Assn. v. Schnoor, 208 Neb. 105, 302 
N.W.2d 376 (1981). 

The statutory language at issue appears to be un- 
ambiguous. Section 28-1101(6) requires one or more 
chances to be designated the winning ones. The 
statute makes no time reference as to when the 
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designation is to take place, but merely states that 
“the winning chances are to be determined by a 
drawing or by some other method based on an ele- 
ment of chance.’’ The statute requires designation 
of the winner only by ‘‘chance’’ or by a drawing. 

Chance has been defined as ‘‘Absence of explain- 
able or controllable causation; accident; fortuity; 
hazard; result or issue of uncertain and unknown 
conditions or forces; risk; unexpected, unforeseen, 
or unintended consequence of an act. The opposite 
of intention, design, or contrivance.’’ Black’s Law 
Dictionary 210 (5th ed. 1979). A game of chance is 
one in which the winner is determined by mere luck 
and not by skill. The predominate nature of the 
game, i.e., skill or chance, determines its classifica- 
tion. See Utah State Fair Ass’n et al. v. Green et 
al., 68 Utah 251, 249 P. 1016 (1926). Another defini- 
tion of chance is that if the game is designed to in- 
duce the gambling instinct, it is a game of chance. 
O’Brien v. Scott, 20 N.J. Super. 132, 89 A.2d 280 
(1952). See, also, Boies v. Bartell, 82 Ariz. 217, 310 
P.2d 834 (1957). 

In Boyd v. Piggly Wiggly Southern, Inc., 115 Ga. 
App. 628, 155 S.E.2d 630 (1967), the court discussed 
whether the predetermination of a winning ticket 
negates the existence of chance. The court held it 
did not. ‘‘[T]Jhe point which is overlooked is that the 
record conclusively shows that the recipients of the 
winning tickets were determined purely by chance. 
The point is aptly illustrated in defendant’s brief, 
where the following hypothetical question is posed: 
suppose in a drawing for a prize the names of the 
presidents of the United States were put on tickets 
and placed in a hat, the person drawing the name of 
the first president of the United States to win the 
prize. Certainly the winner of the prize would be de- 
termined by chance even though the fact that 
George Washington was the first president is more 
widely known than the winners of the horse races.”’ 
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Id. at 633-34, 155 S.E.2d at 635. 

The Boyd case was held controlling in Winn-Dixie 
Stores, Inc. v. Boatright, 115 Ga. App. 645, 155 S.H.2d 
642 (1967). In that case a supermarket game was 
held to be a lottery. Customers were given a ticket 
consisting of two halves, each half marked ‘‘You win 
$ .”’ When the blank was rubbed with bleach a 
number would appear. If the customer had a right 
and a left half which matched, the customer would 
win the amount designated. 

Several cases have considered whether a ‘‘punch- 
board’”’ is a lottery. In a punchboard the numbers to 
be selected by a purchaser are concealed in holes in 
a card. A purchaser selects a number by ‘‘punch- 
ing’’ a slip of paper out of the card. The device is 
similar to a pickle card in that the winning numbers 
are predetermined. In Helen Ardelle, Inc. v. Fed- 
eral Trade Commission, 101 F.2d 718 (9th Cir. 1939), 
a punchboard used for candy distribution was held to 
be a lottery or gambling device. ‘‘They also furnish 
with each assortment a punchboard and, attached to 
it, a legend or statement explaining its use. Thus, 
knowingly and purposely, petitioners cause and pro- 
cure their candy to be sold and distributed to the 
public by means of a lottery or gambling device.”’ 
Id. at 719. 

In State v. Hudson, 128 W. Va. 655, 37 S8.E.2d 553 
(1946), the West Virginia Supreme Court held that a 
punchboard was a lottery. ‘‘This Court has held 
that a lottery is commonly understood to mean a 
scheme for the distribution of prizes by chance. 
State v. Matthews, 117 W. Va. 97, 184 S.E. 665. The 
distinction between a lottery and other forms of 
gambling has been considered and recognized in 
several other jurisdictions. In some of those juris- 
dictions it is declared that the element of chance 
must dominate before the scheme or the device can 
be called or designated a lottery. The decided 
weight of judicial authority supports that view.... 
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A punch board which, for a consideration, distrib- 
utes merchandise to the holder of a lucky number 
has been held to be a lottery. Helen Ardellfe], Inc. v. 
Federal Trade Commission, 101 F.2d 718. The 
vendor of a punch board consisting of a board with 
holes in which blank slips and slips calling for prizes 
are inserted and the right to punch one hole is sold to 
a purchaser who receives either nothing or a deter- 
mined prize, is concerned with setting up a lottery 
within the meaning of a statute of the State of Ala- 
bama which makes a lottery a criminal offense. 
Brewer v. Woodham, 15 Ala. App. 678, 74 So. 763. In 
the case of Callison v. State, (Tex. Civ. App.), 146 
S.W.2d 468, the Court uses this language: ‘Obvi- 
ously, the punch boards are lotteries; purely games 
of chance or luck. The numbers are hidden from 
view until punched from the board by players. No 
skill is exercised in the operation of the game, and 
the boards can be used for no purpose other than 
gaming; they were designed for that purpose only.’ 
It is clear that all of the elements of a lottery are 
present in the case at bar. Those who participated 
in the operation of the punch board paid for the right 
to share in the distribution of a prize, and the result 
of their venture depended entirely upon chance. No 
skill was required of any person who punched a 
number from the board, and the prize consisted of 
money. The punch board described in the evidence 
is a lottery, and this Court so holds.’’ Id. at 664-66, 
37 S.E.2d at 558-59. 

In In re Gray, 23 Ariz. 461, 204 P. 1029 (1922), the 
Arizona Supreme Court found the use of candy 
punchboards to be lotteries. ‘‘The following defini- 
tion of a lottery has received approval: Where a 
pecuniary consideration is paid, and it is determined 
by lot or chance, according to some scheme held out 
to the public, what and how much he who pays the 
money is to have for it, that is a lottery. Hull v. 
Ruggles, 56 N.Y. 424; Wilkinson v. Gill, 74 N.Y. 63, 
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30 Am. Rep. 264; State v. Mercantile Assn., supra. 
In United States v. Olney, 1 Abb. 275, Fed. Cas. No. 
15,918, a ‘lottery’ is defined to be a sort of gaming 
contract by which, for a valuable consideration, one 
may by favor of the lot obtain something in return, 
of a value superior to that which he risks. See, also, 
Fleming v. Bills, 3 Or. 286-289. 

‘‘Perhaps as satisfactory a definition as any is that 
given by Cyc., volume 25, page 1633: 

‘A lottery is a species of gaming which may be 
defined as a scheme for the distribution of prizes by 
chance, among persons who have paid, or agreed to 
pay, a valuable consideration for the chance to ob- 
tain a prize.’ 

‘For the purposes of this case, the above defini- 
tion may be adopted. 


“Under the definitions quoted, and the examples 
to be found in the cases cited herein, we have no 
doubt the scheme adopted by the appellant was a lot- 
tery. The elements of consideration, chance, and 
prize are present. That consideration was paid and 
prizes given is not questioned. Concerning the ele- 
ment of chance, it is to be noted that the numbers 
were concealed under the buttons, and that certain 
of these numbers, when exposed by purchasers, 
called for redemption in boxes of candy. Discussing 
this scheme, it is said in the brief for appellant: 
‘The board decides who gets the candy as premi- 
ums.’ And— 

‘‘ “The buttons are all identical and have nothing 
whatever to do with indicating whether or not the 
purchaser shall receive, in addition to his regular 
purchase, for which it is conceded he receives full 
value for his money, a box of candy.’ 

“Tt is very plain that but for such element of 
chance and uncertainty the board would not have 
been set up or played.”’ Id. at 466-68, 204 P. at 1031. 

Other cases have held that a drawing is not the 
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only means by which a lottery can be conducted by 
“chance.’’ In Forte v. United States, 83 F.2d 612 
(D.C. Cir. 1936), the legality of a numbers game was 
at issue. ‘It is further contended that the numbers 
game is not a lottery because there must be a physi- 
cal drawing of the certificate or ticket. One of the 
essential elements of a lottery is the awarding of a 
prize by chance, but the exact method adopted for 
the application of chance to the distribution of prizes 
is immaterial.’’ Id. at 615. See, also, Shelton v. 
State, 198 Md. 405, 84 A.2d 76 (1951). 

Section 28-1115 does not alter the statutory defini- 
tion of ‘‘lottery.”’ 

We conclude that the sale of pickle cards is a lot- 
tery and thus permitted by §§ 28-1101(6) and 28-1115. 
The drawing of the cards from a tub provides the 
element of ‘‘chance’’ required by statute. The fact 
that the winning numbers are predetermined does 
not eliminate ‘‘chance.”’ 

The judgment of the District Court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


JAMES MCARTOR, APPELLANT, V. MOBIL OIL 
CORPORATION, A NEW YORK CORPORATION, APPELLEE. 
324 N.W.2d 399 
Filed September 24, 1982. No. 44416. 


Franchises. Prior to the enactment of the Nebraska Franchise Prac- 
tices Act, the law of Nebraska generally was that any person might 
do or refuse to do business with whomsoever he desired. 

Appeal from the District Court for Douglas County: 

JERRY M. GiTnick, Judge. Affirmed. 


Gregory A. Pivovar, for appellant. 


Timothy J. Pugh and J. Scott Paul of Boland, 
Mullin & Walsh, for appellee. 


VOL. 212 SEPTEMBER TERM, 1982 593 


McArtor v. Mobil Oil Corp. 


Heard before Krivosua, C.J., BosLaucH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

Plaintiff-appellant, James McArtor, appeals from 
the order of the trial court which sustained defend- 
ant’s demurrer, dismissed plaintiff’s petition, and 
overruled plaintiff’s motion for new trial. We af- 
firm. 

Plaintiff's petition alleged that the defendant- 
appellee, Mobil Oil Corporation, breached its lease 
_and retail dealer contract entered into by and be- 
tween plaintiff and defendant on or about January 
21, 1975, without ‘‘good cause,’’ thus contravening 
public policy. Plaintiff argues that the adoption of 
the Nebraska Franchise Practices Act, Neb. Rev. 
Stat. §§ 87-401 et seq. (Reissue 1981), which became 
effective on July 22, 1978, evidences the prior exist- 
ence of a public policy allowing franchises to be ter- 
minated only upon the existence of ‘‘good cause.”’ 

We recently had occasion to consider this very ar- 
gument and rejected it. In McDonald’s Corp. v. 
Markim, Inc., 209 Neb. 49, 306 N.W.2d 158 (1981), we 
held that prior to the enactment of the Nebraska 
Franchise Practices Act (which excludes agree- 
ments for the sale, distribution, or marketing of pe- 
troleum products), the law of Nebraska generally 
was that any person might do or refuse to do busi- 
ness with whomsoever he desired. Although Chief 
Justice Krivosha and Judges Brodkey and White dis- 
sented in McDonald’s, they did not quarrel with its 
rationale relative to the policy prior to the Franchise 
Practices Act but, rather, disagreed with the inter- 
pretation of a particular clause in the contracts in 
question. See, also, Barish v. Chrysler Corporation, 
141 Neb. 157, 3 N.W.2d 91 (1942). 

The trial court was correct in sustaining defend- 
ant’s demurrer and in dismissing plaintiff’s petition, 
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and properly denied the plaintiff a new trial. 
AFFIRMED. 
CLINTON, J., participating on briefs. 


ROBERT M. SMITHBERG, APPELLANT, V. THE CITY OF 
PLATTSMOUTH ET AL., APPELLEES, 
324 N.W.2d 400 


Filed September 24, 1982. No. 44433. 


Injunction. When the circumstances and situation of the parties have 
changed so that it would be just and equitable to vacate or modify a 
permanent injunction, the court which granted the injunction may 
vacate or modify it upon motion. 

Appeal from the District Court for Cass County: 

RAYMOND J. Cass, Judge. Affirmed. 


E. Michael Slattery, for appellant. 


Herbert J. Elworth of Casey & Elworth, for appel- 
lees. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


BOSLAUGH, J. 

The plaintiff, Robert M. Smithberg, owns a 
4144-acre tract of land at 18th and Avenue D in Platts- 
mouth, Nebraska. In 1979 he requested the zoning 
classification of this property be changed from agri- 
cultural open to salvage so that he could operate a 
salvage business on the property. The requested 
zoning change was denied by the council upon the 
recommendation of the planning commission. 

This action was commenced in 1980 to enjoin the 
enforcement of the zoning ordinance against the 
plaintiff. The answer filed by the defendant city al- 
leged that the operation of a salvage business upon 
the property was unlawful and that such use should 
be enjoined. The plaintiff dismissed his petition 
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without prejudice on May 18, 1981, so the matter was 
tried on the affirmative allegations of the answer. 

The trial court found that the plaintiff was con- 
ducting a salvage business on his property in viola- 
tion of the zoning ordinance of the City of Platts- 
mouth, and enjoined the plaintiff from continuing 
the salvage operation. The plaintiff has appealed. 

The plaintiff contends the evidence was insuffi- 
cient to support a finding that his property was situ- 
ated within the zoning jurisdiction of the city, and 
that his salvage operation was lawful as a noncon- 
forming use. 

Although there were minor conflicts in the evi- 
dence, the record establishes that the plaintiff’s 
property is within the zoning jurisdiction of the city 
and that his salvage operation does not qualify as a 
lawful nonconforming use. 

The request for rezoning filed by the plaintiff, 
which is in the record, alleged that the property was 
situated within the city limits. The testimony of the 
city inspector and the official zoning map which was 
received in evidence also support a finding that the 
property was subject to the zoning jurisdiction of the 
city. The evidence established that the plaintiff did 
not commence his salvage operation until 1979, ap- 
proximately 2 years after the property had been 
zoned agricultural open. 

The plaintiff further contends the trial court 
should not have permanently enjoined the operation 
of a salvage business upon the property. The judg- 
ment enjoins the plaintiff from ‘‘continuing a sal- 
vage operation’’ upon the property. The purpose of 
the judgment is to prevent the plaintiff from con- 
tinuing an unlawful use of the property. In the 
event of a change in circumstances the plaintiff may 
petition the trial court for a modification of the judg- 
ment. When the circumstances and situation of the 
parties have changed so that it would be just and 
equitable to vacate or modify a permanent injunc- 
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tion, the court which granted the injunction may va- 
cate or modify it upon motion. Board of County 
Commissioners v. Scott, 178 Neb. 53, 131 N.W.2d 711 
(1964); Lowe v. Prospect Hill Cemetery Ass’n., 75 
Neb. 85, 106 N.W. 429 (1905), aff’d on rehearing, 75 
Neb. 100, 108 N.W. 978 (1906); Wasserburger v. 
Coffee, 201 Neb. 416, 267 N.W.2d 760 (1978). 

The judgment of the District Court is affirmed. 

AFFIRMED. 
CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. PAMELA K. LAST, 
APPELLANT, 
324 N.W.2d 402 


Filed September 24, 1982. No. 81-719. 


1. Indictments and Informations. An information or indictment must 
inform the accused, with reasonable certainty, of the charge being 
made against him in order that he may prepare his defense thereto 
and also be able to plead the judgment rendered thereon as a bar to 
later prosecution for the same offense. 

2. . An amendment adding an omitted allegation of a substan- 
tive element of the offense sought to be charged does not change 
the offense. 

3. Miranda Rights. Once an accused requests the assistance of coun- 
sel, the interrogation of that individual must end. 

4. Miranda Rights: Waiver. .The protection afforded accused, once 
he has asked for the assistance of counsel, may thereafter be 
waived by the accused if done knowingly, freely, and voluntarily. 

5. Miranda Rights: Confessions. Miranda does not protect an ac- 
cused, even though he has requested counsel, from a spontaneous 
admission made under circumstances not induced by the investi- 
gating officers or during the conversation not initiated by the offi- 
cers. 

6. Sentences: Appeal and Error. In the absence of an abuse of dis- 
cretion, a sentence imposed within statutory limits will not be dis- 
turbed on appeal. 

7. Probation and Parole: Appeal and Error. The granting of proba- 
tion as opposed to the imposing of a sentence is a matter which is 
left to the sound discretion of the trial court, and, absent a showing 
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of abuse, this court will not on appeal disturb the trial] court’s de- 
nial of probation. 
Appeal from the District Court for Lancaster 
County: Wiu..iAmM D. BLuE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Dorothy A. Walker, for appellant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


Heard before KRiIvosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. 

The appellant, Pamela K. Last (Last), appeals 
from a judgment and conviction finding her guilty of 
the offense of attempted robbery in violation of Neb. 
Rev. Stat. §§ 28-324(1) and 28-201(b) (Reissue 1979). 
Attempted robbery is a Class III felony punishable 
by imprisonment of not less than 1 year nor more 
than 20 years, or a fine of not to exceed $25,000, or 
both a fine and imprisonment. Last was sentenced 
by the court to imprisonment for a period of 18 
months. We affirm. 

The charge of attempted robbery filed against 
Last arose out of the attempted robbery of Thomas 
Jelsma by Larry Harris in front of Mr. Jelsma’s 
residence in Lincoln, Nebraska, at about 1:30 a.m. 
on October 11, 1980. During the course of the at- 
tempted robbery Harris was fatally wounded by 
Jelsma. Prior to the attempted irobbery a light- 
colored sedan-type automobile was observed by 
Jelsma parked in the neighborhood. After Jelsma 
shot Harris, he observed this vehicle leave the area 
but he was unable to identify the driver. Subse- 
quently, a 1969 white Dodge four-door vehicle was lo- 
cated parked approximately 2 blocks from the at- 
tempted robbery scene. Among the items found in 
the vehicle was a purse containing identification 
items belonging to Last. Further investigation re- 


598 NEBRASKA REPORTS VOL. 212 


State v. Last 


vealed that the owner of the vehicle had loaned the 
vehicle to Last sometime during the month of Sep- 
tember 1980. The owner was aware at the time that 
Last was acquainted with Harris and, further, had 
personal knowledge that on several occasions Harris 
had driven the vehicle without Last. 

‘Several employees of the Lincoln Police Depart- 
ment, including Det. Allen F. Soukup, were assigned 
to investigate Last’s possible involvement in the at- 
tempted robbery. Soukup had been acquainted with 
Last for some 10 years. 

On October 11, 1980, Soukup had three conversa- 
tions with Last with respect to her possible involve- 
ment in the attempted robbery. The first conversa- 
tion occurred when Soukup, along with four other of- 
ficers, went to Last’s apartment. Prior to inter- 
rogating Last, Soukup advised her of her rights by 
reading to her the standard Miranda card, to which 
she responded affirmatively to each question. Upon 
request, Last voluntarily consented to a search of 
her apartment and a search of her own automobile, 
which was parked behind her apartment. When 
questioned by Soukup as to whether she knew Larry 
Harris, Last responded ‘‘yes, he’s been living here.”’ 
When Soukup advised Last that he would have to 
take her to police headquarters for further question- 
ing, she voluntarily went with the officer. 

During the second interrogation, which occurred 
at police headquarters, Soukup urged Last to tell 
him the truth concerning what she knew about the 
attempted robbery. Soukup concedes that he told 
Last if she was not involved in the attempted rob- 
bery she would be free to leave. Last asked to 
speak to an attorney and Soukup permitted her to do 
so. Following a call to her attorney no further inter- 
rogation between Soukup and Last took place. 

Following Last’s call to her attorney Soukup and 
Last went to a room located at police headquarters 
containing vending machines. Soukup purchased 
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something for Last to eat. Without any inducement 
by Soukup, nor in response to any question by Souk- 
up, Last voluntarily said to Soukup, “I didn’t panic 
after the shots were fired, I simply drove away and 
parked the vehicle a couple blocks away and walked 
back to see if I could help Larry or if Larry was 
hurt.’’ Further questions were then asked of Last 
by Soukup. The trial court suppressed all the an- 
swers given by Last in response to questions pro- 
pounded to her by Soukup following her outburst, 
and admitted in evidence only the unsolicited volun- 
tary statement of Last. The other statements are 
not in issue in this appeal. 

Last was then charged with the crime of at- 
tempted robbery. The complaint in the county 
court, upon which Last was arraigned, and the infor- 
mation filed in the District Court, upon which trial 
commenced, provided in material part as follows: 
‘“{T]hat Pamela K. Last, on or about the 11th day of 
October, A.D., 1980 in the County of Lancaster, and 
the State, aforesaid, then and there being, did con- 
trary to the form of the statutes in such cases made 
and provided intentionally engage in conduct which, 
under the circumstances as she believed them to be, 
constituted a substantial step in a course of conduct 
intended to culminate in her commission of the 
crime of robbery, to-wit: did attempt forcibly and 
by violence or by putting in fear to take from the 
person of Tommy Jelsma money or personal prop- 
erty of any value whatever.’’ (Emphasis supplied.) 
On May 21, 1981, that being the third day of trial, the 
State moved, over the objection of Last, to amend 
the information to add the words ‘‘with intent to 
steal.”’ 

Last now assigns as a basis for reversal a number 
of errors which can be reduced to three categories. 
The first assignment is that the trial court erred in 
not quashing the original information on the basis 
that it failed to include an essential element of the 
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crime charged. The second assignment of error is 
that the trial court erred in failing to quash the 
statement made by Last to Soukup in the vending 
machine area at police headquarters. The third as- 
signment of error is that the trial court abused its 
discretion in sentencing Last to 18 months’ imprison- 
ment rather than placing her on probation. 

Turning first to the contention that the information 
as originally filed was defective and that it was 
error to permit the State to amend, we believe the 
assignment should be overruled. 

Last’s argument in this regard is based upon her 
contention that by omitting the words ‘‘with intent to 
steal’’ from the information, the information failed 
to allege a crime and therefore was fatally defec- 
tive. The information, however, did specifically 
charge Last with the crime of ‘‘attempted robbery.”’ 
There is only one crime of robbery under the Ne- 
braska Criminal Code and it is found at § 28-324. The 
statute provides as follows: ‘‘A person commits 
robbery if, with the intent to steal, he forcibly and by 
violence, or by putting in fear, takes from the person 
of another any money or personal property of any 
value whatever.’ Under the Nebraska definition of 
robbery, ‘‘with intent to steal’ is indeed a necessary 
element which the State was obligated to prove. By 
alleging that Last had attempted to commit the 
crime of robbery, as defined by statute, the informa- 
tion of necessity included all the elements of the 
crime of robbery. Under the Nebraska Criminal 
Code, the use of the word ‘‘robbery”’ in an informa- 
tion by definition includes the element ‘‘with intent 
to steal,’’ and, in effect, the information was suffi- 
cient when it charged Last with attempting to com- 
mit the crime of ‘‘robbery.”’ 

The purpose of requiring that the information set 
out the charge in a particular manner is twofold. As 
we noted in State v. Adams, 181 Neb. 75, 78, 147 
N.W.2d 144, 148-49 (1966): ‘‘An information or in- 
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dictment must inform the accused, with reasonable 
certainty, of the charge being made against him in 
order that he may prepare his defense thereto and 
also be able to plead the judgment rendered thereon 
as a bar to later prosecution for the same offense.”’ 
See, also, State v. Buttner, 180 Neb. 529, 148 N.W.2d 
907 (1966). And while it is generally sufficient to 
allege the crime in the language of the statute, it is 
not necessary to state the detailed particulars of the 
crime in the meticulous manner prescribed by the 
common law. See Cowan v. State, 140 Neb. 837, 2 
N.W.2d 111 (1942). In the instant case, while the in- 
formation did not detail all the elements making up 
the crime of robbery, the statute defined the ele- 
ments by providing that the word ‘‘robbery’’ meant 
taking money or personal property of any value 
from another when the taking was forcible or by vio- 
lence or by putting in fear and with the intent to 
steal. While there may be sections of the Nebraska 
Criminal Code which would require a more definite 
statement in order to more fully advise the accused 
of the nature of the crime, robbery is not one of 
them. By charging Last with attempted robbery, 
the State obligated itself to prove beyond a rea- 
sonable doubt all the necessary elements of § 28-324, 
including the fact that there was an intent to steal. 
Adding the words ‘‘with intent to steal’’ did not 
change the offense from that which had been 
charged and does not entitle Last to a reversal of her 
conviction. 

In State v. Gascoigen, 191 Neb. 15, 19-20, 213 
N.W.2d 452, 455 (1973), we noted: ‘‘The determina- 
tive fact here is that there was no prejudice to the 
substantial rights of the defendant. The addition of 
the word ‘willful’ to the language of the information 
did not alter the burden of the State to prove beyond 
a reasonable doubt every essential element of the of- 
fense with which the defendant was charged. Nei- 
ther did it change the nature or identity of the of- 
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fense charged. ‘It has been held in a variety of con- 
texts that an amendment adding an ommitted [sic] al- 
legation of a substantive element of the offense 
sought to be charged does not ‘‘change the of- 
fense.’”’’ People v. Crosby, 25 Cal. Rptr. 847, 375 
P.2d 839. A fortiori, the addition of a formal or non- 
essential allegation does not do so either. To treat 
the addition of the single word ‘willful’ as a substan- 
tive and critical amendment in this case exalts form 
over substance. 

‘«”, . We do not condone such procedure but we re- 
main convinced that no substantial rights of the de- 
fendant here were prejudiced. We hold that the 
District Court, in its discretion, may permit a crimi- 
nal information to be amended at any time before 
verdict or findings if no additional or different of- 
fense is charged and the substantial rights of the de- 
fendant are not prejudiced.’’ We believe what we 
said in Gascoigen is equally applicable in the instant 
case. The assignment, therefore, must be over- 
ruled. . 

We turn then to Last’s second assignment of error. 
Last maintains that the statement she made to the 
police officer in the vending area should have been 
quashed because it was not voluntary and was ob- 
tained in violation of her constitutional rights and 
was made as a result of some improper inducement 
made by Soukup to her. We believe that, notwith- 
standing the argument made by Last, the evidence 
in the case simply will not support the claim. In the 
first instance, the statement made by Officer Soukup 
to Last was neither a misstatement of fact or law 
nor improper. The record reflects that all the of- 
ficer said to Last was that if she was not involved 
she would be free to leave. That, of course, is the 
fact of the matter and would be true even if not said 
by the officer. Simply articulating what in fact is 
true cannot be made the basis of an improper in- 
ducement. Furthermore, the only statement per- 


VOL. 212 SEPTEMBER TERM, 1982 603 


State v. Last 


mitted by the trial court to be introduced in evidence 
was the first statement made by Last, freely and 
voluntarily made and not in response to any question 
submitted to her by Soukup. We have never held 
that a statement freely and voluntarily made by one 
in custody may not be offered in evidence simply be- 
cause the individual, before making the voluntary 
statement, has requested counsel. 

We have said, as has the U.S. Supreme Court, that 
once an accused requests the assistance of counsel, 
the interrogation of that individual must end. See, 
State v. McNitt, 207 Neb. 296, 298 N.W.2d 465 (1980); 
In re Interest of Durand, 206 Neb. 415, 293 N.W.2d 383 
(1980); Brewer v. Williams, 480 U.S. 387, 97 S. Ct. 
1232, 51 L. Ed. 2d 424 (1977); State v. Bridgeman, 
ante p. 469, 323 N.W.2d 102 (1982). The protection 
afforded accused, once he has asked for the as- 
sistance of counsel, may thereafter be waived by the 
accused if done knowingly, freely, and voluntarily. 
As we observed in State v. Pittman, 210 Neb. 117, 
119-20, 3138 N.W.2d 252, 255 (1981), quoting from Hd- 
wards v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L. 
Ed. 2d 378 (1981): ‘‘ ‘[A]n accused, such as [peti- 
tioner], having expressed his desire to deal with the 
police only through counsel, is not subject to further 
interrogation by the authorities until counsel has 
been made available to him, unless the accused him- 
self initiates further communication, exchanges or 
conversations with the police.’ (Emphasis sup- 
plied.) In United States v. Grant, 549 F.2d 942, 946 
(4th Cir. 1977), the U.S. Court of Appeals for the 
Fourth Circuit held: ‘[Miranda does not] protect 
an accused, even though he has requested counsel, 
from a spontaneous admission made under circum- 
stances not induced by the investigating officers or 
during a conversation not initiated by the officers.’ 
(Emphasis supplied. )’’ 

The evidence in this case establishes without ques- 
tion that the incriminating statement made by Last 
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to Soukup was not in any manner induced by Soukup 
or in response to any question put to her by Soukup. 
Not even an accused is precluded from seeking the 
emotional benefits of confession if done freely and 
voluntarily. The trial court was correct in conclud- 
ing the statement was freely and voluntarily made. 
The assignment, therefore, must be overruled. 
Turning then to the last assignment, that the trial 
court abused its discretion in sentencing the appel- 
lant to imprisonment rather than probation, we must 
likewise overrule. The sentence was well within 
the statutory limits. We have frequently held that 
in the absence of an abuse of discretion, a sentence 
imposed within statutory limits will not be disturbed 
on appeal. State v. Irwin, 208 Neb. 123, 302 N.W.2d 
386 (1981); State v. Wredt, 208 Neb. 184, 302 N.W.2d 
701 (1981). The granting of probation as opposed to 
the imposing of a sentence is a matter which is left 
to the sound discretion of the trial court, and, absent 
a showing of abuse, this court will not on appeal dis- 
turb the trial court’s denial of probation. State v. 
Jurgens, 187 Neb. 557, 192 N.W.2d 741 (1971); State v. 
Milligan, 195 Neb. 493, 238 N.W.2d 906 (1976). 
Having determined that there is no error, the 
judgment and sentence must be affirmed. 
AFFIRMED. 
Wuite, J., concurs in the result. 
CLINTON, J., participating on briefs. 


JOYCE FRANKLIN SIMMONS, APPELLANT, V. HAROLD 
WALTER SIMMONS, APPELLEE. 
324 N.W.2d 407 
Filed September 24, 1982. No. 81-800. 


Appeal from the District Court for Sarpy County: 
RONALD E. ReEaGAN, Judge. Affirmed. 
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Heard before KrivosHa, C.J., BoSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The court, having reviewed this marriage dissolu- 
tion case de novo as it is required to do, agrees with 
the result reached by the trial court. Therefore, the 
judgment of the trial court is in all respects af- 


firmed. 
AFFIRMED. 


CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM M. 
BRUMFIELD, APPELLANT. 
324 N.W.2d 407 


Filed September 24, 1982. No. 81-904. 


Criminal Law: Penalties. Where a fine has been imposed, together 
with imprisonment up to the maximum period permissible, a court 
may not peremptorily direct satisfaction of the fine by crediting 
pretrial custody time against it. The defendant must be afforded 
an opportunity to pay the fine in accordance with law. 


Appeal from the District Court for Lancaster 
County: DaLe E. FAxHRNBRUCH, Judge. Reversed 


and remanded. 
Randal B. Brown, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 
This appeal challenges the right of a trial court 
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which has imposed a fine, together with imprison- 
ment up to the maximum period permissible, to 
peremptorily direct satisfaction of the fine by credit- 
ing pretrial custody time against it. We hold a trial 
court may not so do and remand this case for re- 
sentencing of the defendant. 

During the late evening hours of May 16, 1981, 
defendant-appellant, William M. Brumfield, and oth- 
ers met the victim at a Lincoln bar. After some 
drinking, the victim, the defendant, and the others 
went to the victim’s apartment where they con- 
tinued to drink and listen to music. During the 
early morning hours of May 17, 1981, defendant 
struck the victim with a wooden stick which was ap- 
proximately 30 inches long and 1 inch in diameter. 
As a result the victim suffered a painful laceration 
to the back of his head. 

Following a plea of no contest, the defendant was 
found guilty of second degree assault, a Class IV 
felony. Defendant was sentenced to serve a term of 
not less than 20 months nor more than 5 years in an 
institution under the jurisdiction of the Department 
of Correctional Services. The court also imposed a 
$5,000 fine to cover the costs of prosecution. The de- 
fendant was given credit for the 182 days he spent in 
custody prior to sentencing, and said credit was or- 
dered applied to the fine at the rate of $25 per day. 
A Class IV felony authorizes a maximum penalty of 
5 years’ imprisonment, a $10,000 fine, or both such 
imprisonment and fine. 

The defendant argues that the trial court erred in 
applying the time spent in pretrial custody to the 
partial satisfaction of the fine. 

The issue presented is controlled by State v. Hol- 
loway, ante p. 426, 322 N.W.2d 818 (1982). Where a 
fine has been imposed as part of a penalty which au- 
thorizes imprisonment up to the maximum period 
permissible, a court may not peremptorily direct 
that the fine be satisfied by crediting the pretrial 
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custody time against it. The defendant must be af- 
forded an opportunity to pay the fine in accordance 
with law. 

Accordingly, the cause is remanded to the Nebras- 
ka Third Judicial District Court, Lancaster County, 
for resentencing in accordance with the principles 
enunciated herein. 

In view of the foregoing determination, we do not 
address defendant’s claim that his sentence was ex- 
cessive. 

REVERSED AND REMANDED. 

CLINTON, J., participating on briefs. 


COLLECTION ASSOCIATES, INC., A NEBRASKA 
CORPORATION, APPELLANT, V. EMERSON E\CKEL ET AL., 
APPELLEES. 

324 N.W.2d 808 


Filed October 1, 1982. No. 44364. 


Trial: Pleadings. The allowance of an amendment during trial to a 
pleading which changes the issue to a material fact may be preju- 
dicial error. 

Appeal from the District Court for Gage County: 

WILLIAM B. Rist, Judge. Affirmed in part, and in 
part reversed and remanded. 


James G. Sharp of Everson, Noble, Wullschleger, 
Sutter, Sharp & Korslund, for appellant. 


C. E. Danley, for appellees. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WuitTe, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

Collection Associates, Inc., plaintiff-appellant, ap- 
peals from the judgment of the District Court of 
Gage County, Nebraska, allowing a setoff for crop 
damages allegedly sustained by Emerson Eckel and 
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Betty Eckel, defendants-appellees, in 1977. We af- 
firm in part and reverse in part. 

Plaintiff is a collection agency in Beatrice, Ne- 
braska, which received an assignment of an open ac- 
count from Firth Co-operative Co. (Firth Co-op) for 
goods and services sold to the defendants. It was 
uncontroverted that the defendants owed $11,553.94 
on an open account, and no defense was raised at 
trial with regard to the amount due on the open ac- 
count except for the setoff for spraying damages. 
The defendants requested a setoff for alleged dam- 
ages to their milo and soybean crops for spraying 
done by the plaintiff's assignor, Firth Co-op, in 1978. 
After the plaintiff rested, the defendants amended 
their cross-petition over the objection of the plaintiff 
to allege milo damage in 1977 instead of 1978. The 
District Court found that there was damage to the 
defendants’ milo crop in 1977 and awarded setoff of 
$3,699.36. 

Of the several assignments of error we discuss 
only whether the trial court erred in permitting the 
defendants to amend their cross-petition to allege 
spraying damage to the milo in 1977 instead of 1978, 
and we will not reach the other assignments. 

The right to amend pleadings rests within the 
sound discretion of the trial court and the allowing of 
an amendment will not be error unless prejudice re- 
sulted. Foremost Ins. Co. v. Allied Financial Serv- 
ices, Inc., 205 Neb. 153, 286 N.W.2d 740 (1980); 
Stungis v. Union Packing Co. of Omaha, Inc., 196 
Neb. 126, 241 N.W.2d 660 (1976). 

Neb. Rev. Stat. § 25-852 (Reissue 1979) provides: 
“The court may, either before or after judgment, in 
furtherance of justice, and on such terms as may be 
proper, amend any pleading ... by inserting other 
allegations material to the case, or, when the 
amendment does not change substantially the claim 
or defense, by conforming the pleading or proceed- 
‘ing to the facts proved.’’ (Emphasis supplied. ) 
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The record reveals that the defendants maintained 
the position that the spraying damage to the milo oc- 
curred in 1978, throughout discovery until after the 
plaintiff had rested. In the past we have not found 
the time at which an amendment occurred to be dis- 
positive of whether prejudice occurred and have au- 
thorized amendments for the first time on appeal. 
See Lippire v. Eckel, 178 Neb. 648, 184 N.W.2d 802 
(1965). However, in the instant case the change of 
the year of crop damage from 1978 to 1977 was a sub- 
stantial change in the defense of setoff pleaded by 
the defendants. The plaintiff's discovery had been 
conducted with regard to damages in the year 1978. 
The pretrial order specifically allowed amendments 
relating to details of the claimed damage, but the 
amendments did not change the year in which the 
damage to the milo was alleged to have occurred. 

Prejudicial error results when a pleading is al- 
lowed to be amended where the amendment changes 
the issues and affects the quantum of proof as to any 
material fact. See Folken v. Union P. R. Co., 122 
Neb. 193, 239 N.W. 831 (1932). Since the amendment 
here altered the year in issue, it substantially 
changed the nature of the proof to counter the setoff 
claimed. Indeed, in an affidavit offered in support 
of the motion for new trial, the plaintiff asserts that 
no spraying was supplied to the defendants by Firth 
Co-op in the year 1977. The plaintiff was clearly 
prejudiced by the action taken by the trial court. 
The plaintiff could not have been expected to meet 
claims of damages in other than the year alleged. 

The action of the District Court finding for the 
plaintiff on the open account is affirmed, and the 
portion of the judgment allowing the setoff of 
$3,699.36 is reversed and the cause remanded for a 
new trial on the issue of the setoff damages for 1977 
allegedly sustained by the defendants. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED, 
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SOLVEIG A. SLOSS, APPELLEE, V. PIERCE T. SLoss, 
APPELLANT, 
324 N.W.2d 663 


Filed October 1, 1982. No. 44381. 


1. Modification of Decree: Alimony. Except for amounts which 

have accrued prior to a petition to modify, orders for alimony may 

be modified or revoked for good cause shown. Neb. Rev. Stat. 

§ 42-365 (Reissue 1978). 

7 A change in the circumstances of the parties since 
the entry of the alimony order is a prerequisite to a modification of 
the alimony decree. Not every change in circumstances will war- 
rant such modification, but only changes of circumstances which 
are material and substantial. 

3. Modification of Decree: Alimony: Appeal and Error. In actions 
for the modification of alimony in a dissolution of marriage pro- 
ceeding, it is the duty of this court to review de novo the determi- 
nation of the District Court as to whether a change in circum- 
stances has occurred which justifies the modification of the origi- 
nal decree. 


Appeal from the District Court for Hall County: 
RICHARD L. DeBacker, Judge. Affirmed. 


John Story and Sam Grimminger, for appellant. 


Brian R. Watkins of Watkins, Osborne, Scott & 
Keist, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is a proceeding to modify the alimony provi- 
sions contained in a divorce decree upon the ground 
of a change of circumstances. The District Court 
denied the petition to terminate or modify the origi- 
nal decree and this appeal followed. 

The parties were married in 1955. They had four 
children who were, respectively, 17, 16, 13, and 11 
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years old at the time of the divorce decree in 1974. 
During the course of the marriage the husband, a 
pathologist, was actively engaged in the practice of 
medicine. The wife was a registered nurse and 
anesthetist but did not actively pursue her profes- 
sion. 

The parties entered into a written agreement in 
the divorce proceeding, which included a property 
settlement, custody and control of the minor chil- 
dren, child support, and alimony. The District 
Court found the agreement to be proper and reason- 
able in all respects, and that its terms were not un- 
conscionable, and entered its decree approving the 
terms of the agreement and incorporating the agree- 
ment as a part of the decree. No appeal was taken. 

The agreement and decree of March 6, 1974, pro- 
vided that the wife should have custody of the chil- 
dren, subject to reasonable visitation rights of the 
husband, and that the husband would pay $62.50 per 
month child support for each of the two boys until 
each attained the age of 21 years or for a period of 4 
academic years following graduation from high 
school if the sons were enrolled as full-time students 
in educational institutions. The husband was en- 
titled to claim the sons as dependents for income tax 
purposes. No child support was set for the two girls, 
and the agreement provided that the wife could 
claim them as dependents for income tax purposes. 

The agreement and decree also provided that be- 
ginning with the year 1974 the husband would pay to 
the wife as alimony an amount equal to 50 percent of 
all of his net income subject to federal income tax 
plus tax-free income, but that in no event should the 
amount to be paid be less than $1,000 per month until 
the husband reached 65 years of age. Estimated 
payments of alimony were to be made each year, 
with final adjustments following the completion of 
the year. Alimony ceased upon the death of either 
the husband or the wife. 
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The decree also provided for a division of prop- 
erty, real and personal, and noted that the parties 
had already divided all investments, cash, and se- 
curities between them. 

The agreement and decree provided that if the 
husband was unable to make the payments provided 
for due to inability to work, the payments were to be 
delayed until his recovery, and also provided: ‘‘In 
the event that Respondent desires the amount of the 
payments to be changed due to decreased earning 
ability and the parties are unable to agree upon the 
amount thereafter to be paid, Respondent may sub- 
mit the question to this Court and both parties shall 
be bound by the determination of the Court.”’ 

The husband paid all the amounts of alimony and 
child support required by the decree in accordance 
with its terms. On October 7, 1980, the husband 
filed the petition in this proceeding requesting ter- 
mination or modification of the original decree as 
to alimony upon the ground of changed circum- 
stances. 

Hearing was held in the District Court for Hall 
County in February 1981. At the time of the hearing 
the husband was 57 years old and the wife was 52. 
Neither party has remarried. The evidence at the 
hearing showed that the four children were 24, 23, 19, 
and 18 years old at the time of the hearing and that 
the youngest daughter would become 19 in June 1981. 
Two of the children were living with the wife in her 
home in Lincoln, Nebraska. 

Since the original decree of 1974 through the 
calendar year 1980 the husband paid approximately 
$427,000 in alimony to the wife and child support of 
$10,500, plus voluntary payments through 1979 of ap- 
proximately $20,000 for such things as automobiles, 
insurance, and repairs. The husband’s income for 
division increased each year from $147,000 in 1974 to 
$257,000 in 1979. The husband owned property at the 
time of the hearing in 1981 of approximately $300,000, 
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approximately one-third of which was property 
awarded to him by the original agreement and de- 
cree. The wife’s property at the time of hearing 
was valued at approximately $400,000, approximate- 
ly three-fourths of which was obtained by her under 
the original agreement and decree. 

Since the decree was entered the wife has worked 
some months as a nurse, has obtained a real estate 
license, and has worked some in real estate sales, 
but quit because she felt her children needed her at 
home. She is presently contributing to the support 
of the children beyond their majority, and two of the 
four children are still living in her home. The hus- 
band testified that he suffers from a health condition 
known as Meniere’s syndrome, which is currently 
stabilized and for which he takes regular medica- 
tion. He also testified that he understood at the time 
of the original agreement and decree that the 
amount of child support was to be lower and the 
amount of alimony increased because of tax rea- 
sons. He therefore felt that when the children 
reached their majority the amount of alimony 
should be decreased. 

The District Court found that the changes in cir- 
cumstances with respect to property and invest- 
ments of the parties were not substantial, taking into 
consideration the changes in the husband’s earnings 
which occurred during the same time. The court 
also found that the husband failed to prove that the 
parties contemplated that the reaching of majority 
by the children would trigger a change in alimony. 
The District Court denied the petition to terminate 
or modify the original decree and also denied the 
wife’s request for attorney fees. The husband has 
appealed. 

The husband contends that circumstances have 
changed since the time of the decree and that those 
changed circumstances require that the alimony be 
terminated or reduced. He argues that the children 
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are now of age, are not physically or mentally 
handicapped in any way, and that the wife has there- 
fore been relieved of her responsibility of caring for 
the children and maintaining a family home and is 
capable of returning to work at one or more of the 
several fields of employment for which she is quali- 
fied. He also argues that the wife’s investments 
have been profitable while his have not. 

Neb. Rev. Stat. § 42-365 (Reissue 1978) provides 
that except for amounts which have accrued prior to 
a petition to modify, orders for alimony may be 
modified or revoked for good cause shown. ‘‘Good 
- cause’’ is defined in Black’s Law Dictionary 623 (5th 
ed. 1979) as: ‘‘Substantial reason, one that affords a 
legal excuse. Legally sufficient ground or reason. 
Phrase ‘good cause’ depends upon circumstances of 
individual case, and finding of its existence lies 
largely in discretion of officer or court to which deci- 
sion is committed.’’ A material change in circum- 
stances might constitute good cause for altering ali- 
mony provisions in a divorce decree. Not every 
change in circumstances warrants such modifica- 
tion, but only changes of circumstances which are 
material and substantial. In Chamberlin v. Cham- 
berlin, 206 Neb. 808, 295 N.W.2d 391 (1980), this court 
stated that the reaching of the age of majority by 
minor children where there were separate awards of 
alimony and child support did not constitute a 
change in circumstances significant enough to war- 
rant modification of the alimony award. It should 
be noted that in the present case all the provisions of 
the decree with respect to both alimony and child 
support were entered by voluntary agreement of the 
parties, although examined and approved by the 
court. It is obvious that the parties recognized that 
the children would reach the age of majority by the 
mere passage of time and that child support pay- 
ments would terminate. The fact that they did 
reach their majority should not be treated as a cir- 
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cumstance which was not contemplated by the par- 
ties at the time the alimony decree was agreed upon 
and entered. 

The evidence indicates that the wife’s financial 
condition has improved since the date of the original 
decree, but it also indicates that the husband’s fi- 
nancial condition has improved since the date of the 
decree. Although obviously such facts constitute a 
change in the economic circumstances of each 
party, the circumstances are predominately im- 
proved for both. Such changes are not ordinarily so 
material and substantial in a relative sense as to 
justify the termination of alimony or to necessarily 
constitute ‘‘good cause’’ for modifying the terms of 
the original agreement and decree. 

In actions for the modification of alimony in a dis- 
solution of marriage proceeding, it is the duty of this 
court to review de novo the determination of the Dis- 
trict Court as to whether a change in circumstances 
has occurred which justifies the modification of the 
original decree. Chamberlin v. Chamberlin, supra. 

The evidence in the present case is persuasive that 
. the changes in the circumstances of the parties since 
the entry of the decree of divorce do not constitute a 
- material and substantial change in circumstances 
sufficient to constitute good cause for a modification 
of the alimony provisions contained in the original 
agreement and decree. The determination of the 
trial court was correct and is affirmed, including the. 
denial of attorney fees. Each party shall pay his or 
her own attorney fees in this court. 

AFFIRMED. 

CLINTON, J., participating on briefs. 
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LOWELL DEAN HUME, APPELLANT, V. OTOE COUNTY, A 
POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 
APPELLEE. 

THOMAS HUME, BY HIS FATHER AND NEXT FRIEND, 
LOWELL DEAN HUME, APPELLANT, V. OTOE COUNTY, A 
POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 
APPELLEE. 

324 N.W.2d 810 


Filed October 1, 1982. No. 44392. 


1. Political Subdivisions: Highways: Liability. A political subdivi- 
sion may be liable for damages caused by insufficiency or want of 
repair of a highway or bridge or other public thoroughfare which 
the politcal subdivision is liable to keep in repair. 

2. . A county is not an insurer, but is obli- 
gated ealy to use reasonable and ordinary care in the construction, 
maintenance, and repair of its highways and bridges so that they 
will be reasonably safe for a traveler using them while he is in the. 
exercise of reasonable and ordinary caution and prudence. 

3. Political Subdivisions Tort Claims Act: Appeal and Error. An ac- 
tion under the Political Subdivisions Tort Claims Act is tried to the 
court without a jury. Upon appeal to this court the findings of fact 
by the trial court will not be overturned unless clearly wrong. 


Appeal from the District Court for Otoe County: 
RayMoOnD J. Case, Judge. Affirmed. 


Richard Dinsmore and Robert Leonard, for appel- 
lant. 


Michael A. Fortune and Erickson, Sederstrom, 
Leigh, Eisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellee. 


Heard before Krivosua, C.J., BosLauGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


BOSLAUGH, J. 

These cases, brought under the Political Subdivi- 
sions Tort Claims Act, arose out of an automobile 
accident which occurred on January 29, 1977, in Otoe 
County, Nebraska. Thomas Hume, a passenger in 
an automobile being operated by James P. Marion, 
Jr., was severely injured when the Marion automo- 
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bile struck the side of a semitruck and trailer at the 
intersection of Seven-Mile Road and U.S. Highway 
73-75. An action was brought by Thomas Hume, by 
his father and next friend, Lowell Dean Hume, to re- 
cover damages for his personal injuries. A separate 
action was brought by Lowell Dean Hume to recover 
his damages arising out of the injuries to Thomas 
Hume in the accident. The actions were consoli- 
dated for trial in the District Court and have been 
docketed in this court as one appeal. 

The accident occurred when the Marion automo- 
bile, which was proceeding in an easterly direction 
on Seven-Mile Road, failed to stop at the stop sign 
before entering the intersection. The semitruck and 
trailer with which the Marion automobile collided 
was proceeding in a southerly direction on Highway 
73-75. 

Highway 73-75 is a two-lane paved highway which 
runs generally in a north-south direction. Seven- 
Mile Road is a two-lane gravel road which runs gen- 
erally in an east-west direction. As it approaches 
the intersection with Highway 73-75 from the west, 
Seven-Mile Road slopes slightly downhill, the grade 
being approximately 2 percent. 

The accident occurred at about noon on a clear, 
cold day. There had been a snowfall of approxi- 
mately 1144 inches several days before. The gravel 
road had been ‘‘bladed’’ before the accident, but 
there was packed snow and ice on the surface. The 
plaintiff alleged that the defendant county was negli- 
gent in that it had failed to prevent an accumulation 
of ice on Seven-Mile Road, had failed to remove the 
accumulation of ice upon the road, and had failed to 
warn persons lawfully upon the road of the condi- 
tions of the road. 

The defendant’s answer denied the allegations of 
the petitions, alleged that the sole proximate cause 
of the accident was the negligence of the driver 
Marion, and that any slippery condition of the high- 
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way was caused by an act of God. 

The trial court found generally for the defendant; 
that the county had exercised ordinary care in the 
maintenance of the highway; that the accident was 
caused solely by the negligence of the operator of 
the Marion automobile; and that the ice on the road 
was a condition which could have been reasonably 
anticipated and was not the cause of the plaintiff’s 
damages. The plaintiff has appealed. 

Neb. Rev. Stat. § 23-2410 (Reissue 1977) provides 
that a political subdivision may be liable for dam- 
ages caused by ‘‘insufficiency or want of repair of a 
highway or bridge or other public thoroughfare, 
which a political subdivision is liable to keep in re- 
pair ....’’ Under this statute a county is not an in- 
surer, but is obligated only to use reasonable and or- 
dinary care in the construction, maintenance, and 
repair of its highways and bridges so that they will 
be reasonably safe for a traveler using them while 
he is in the exercise of reasonable and ordinary cau- 
tion and prudence. Christensen v. City of Tekamah, 
201 Neb. 344, 268 N.W.2d 93 (1978); McKinney v. 
County of Cass, 180 Neb. 685, 144 N.W.2d 416 (1966). 

An action under the Political Subdivisions Tort 
Claims Act is tried to the court without a jury. Neb. 
Rev. Stat. § 23-2406 (Reissue 1977). Upon appeal to 
this court the findings of fact by the trial court will 
not be overturned unless clearly wrong. Lee v. City 
of Omaha, 209 Neb. 345, 307 N.W.2d 800 (1981). 

Although the evidence in this case was somewhat 
in conflict, there is sufficient evidence to sustain the 
finding of the trial court that the county had used or- 
dinary care in the maintenance of the highway. The 
judgment for the defendant must therefore be af- 
firmed. 

The county produced expert testimony that the 
usual and customary procedure to remove snow 
from gravel roads is to ‘‘blade’’ the road with a 
maintainer; that it is not practical or desirable to 
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sand or salt gravel roads. There was evidence that 
the condition of the road near the intersection was 
not substantially or materially different from the 
condition of all gravel roads in the county at the 
time the accident happened. The fact that the sur- 
face of the road was partially covered with ice or 
packed snow was open and apparent, and there is no 
requirement that signs be posted to warn of such 
conditions. 

There was further evidence that the Marion auto- 
mobile could have been stopped within a relatively 
short distance if it was traveling at the speed estab- 
lished by the evidence of the plaintiff. 

In Hendrickson v. City of Kearney, 210 Neb. 8, 12, 
312 N.W.2d 677, 679 (1981), we noted that it might be 
possible for a city to be liable for its failure ‘‘to 
remove snow or to treat its streets for icy conditions, 
at least where the evidence is undisputed that the 
city has assumed such responsibilities in the past.’’ 
The evidence in this case supports the finding that 
the county used reasonable and ordinary care in its 
maintenance of the highway. 

It is unnecessary to consider the other assign- 
ments of error. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


ABLE ELECTRIC Co., APPELLEE, V. VACANTI & 
RANDAZZO CONSTRUCTION COMPANY, APPELLANT. 
324 N.W.2d 667 


Filed October 1, 1982. No. 44402. 


1. Contracts. The question of whether the interpretation of a contract 
is a matter of law or a question of fact depends upon certain fac- 
tors. If the contract is to be construed by reference to its terms 
alone and without reference to extrinsic circumstances, it is for the 
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court alone to interpret. On the other hand, if the interpretation 
depends upon extrinsic facts which are in dispute, the resolution of 
those facts must be submitted to the jury. 

2. __. Time is not generally considered as the essence of a con- 
tract unless it is expressly provided or it appears that it was the in- 
tention of the parties that it should be of the essence thereof. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNICK, Judge. Affirmed. 


Frank Meares, for appellant. 


Michael J. Mooney and Michael W. Pirtle of Mc- 
Cormack, Cooney, Mooney & Hillman, P.C., for ap- 
pellee. 


Heard before KRivosHa, C.J., BosLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


Krivoswa, C.J. 

This appeal arises out of a suit filed by the appel- 
lee, Able Electric Co., an electrical subcontractor, 
against the appellant, Vacanti & Randazzo Construc- 
tion Company, a general contractor. Following 
trial, a judgment in favor of Able and against 
Vacanti in the amount of $15,156.40 was returned by 
a jury. Vacanti has appealed to this court, essen- 
tially maintaining that the trial court committed 
error by reason of certain of the instructions given 
by the court to the jury. We have examined the rec- 
ord and conclude that the claims of appellant are 
without merit and that the judgment should be af- 
firmed. 

Vacanti, as general contractor, entered into a con- 
tract for the construction of a building in Council 
Bluffs, Iowa. The general contract between the 
owner and Vacanti contained a clause requiring the 
project to be completed within 450 days from the is- 
suance of a notice to proceed. Thereafter, Vacanti 
entered into a subcontract with Able. Able was to 
perform the electrical work for the project. Able 
agreed to perform all the work for a price ‘‘not to 
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exceed’’ $120,000. The subcontract entered into be- 
tween Vacanti and Able provided in part that Able 
would ‘‘complete all work under the job schedule 
time period set up by the General Contractor and 
Owner.’’ Able also agreed to ‘‘assume toward the 
Contractor all the obligations and responsibilities 
that the Contractor assumes in and by the aforesaid 
documents toward the Owner, in so far as they are 
applicable to this particular sub-contract.”’ 

The project manual which included the job specifi- 
cations and was made available to all the contrac- 
tors and subcontractors in determining their bids 
further provided in part: ‘6. To complete the work 
within 450 calendar days of the notice to proceed.”’ 
The notice to proceed was issued on November 28, 
1977. 

The job was admittedly late in starting and by the 
spring of 1979 was far behind schedule. Able be- 
came concerned about this matter and contacted 
Vacanti. Able’s president testified that it relied 
upon the 450-day completion period contained in the 
project manual in calculating labor costs, due to the 
fact that its employees’ union contract would expire 
in June of 1979, thereby affecting Able’s cost of labor 
after June 1979. Able went to Vacanti and requested 
additional compensation to defray the increased 
costs. Based upon an expected completion date of 
mid-August 1979, Able offered to finish the job for an 
additional $10,500. Vacanti refused the offer. When 
it became apparent to Able that the project could not 
possibly be completed before its labor contract ex- 
pired, Able left the job. The entire project was 
eventually completed in February or March of 1980, 
more than 1 year beyond the specified completion 
date as contained in the contract and the project 
manual. 

As of April 30, 1979, Able had been paid a total of 
$82,800 for labor and materials valued at $92,000. 
The difference of $9,200 was withheld by Vacanti un- 
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der a provision of the subcontract which entitled 
Vacanti to withhold 10 percent of the amount due to 
a subcontractor until completion of the project. In 
addition, Able did not receive payment for labor and 
materials furnished during May and June of 1979 in 
the amount of $5,956.40, although payment had been 
made by the owner to Vacanti. 

Vacanti maintains that the verdict of the jury 
must be set aside because of improper instructions 
given by the trial court. Vacanti maintains that the 
trial court erred in giving instruction Nos. 3, 4, and 
5, as they ‘‘placed undue emphasis upon the claims 
of the Plaintiff unsupported by the evidence which 
failed to state a cause of action.’’ We may dispose 
of that matter quickly. Instruction Nos. 3, 4, and 5 
were merely an outline of Vacanti’s answer and 
cross-petition and Able’s reply. Instruction No. 5 
specifically advised the jury that ‘‘The foregoing 
outline of the contents of the pleadings of the parties 
are merely their statements and contentions made 
in this lawsuit; and, except as to any admissions 
contained therein, are not to be considered by the 
jury as evidence in the case.’’ Instruction Nos. 3, 4, 
and 5 merely advised the jury what the appellant’s 
issues were and were entirely proper. Watson Bros. 
Transp. Co. v. Jacobson, 168 Neb. 862, 97 N.W.2d 521 
(1959). We are unable to determine how or in what 
manner Vacanti can find fault with those instruc- 
tions. 

Vacanti’s second claimed assignment of error in- 
volves whether there was a requirement imposed on 
Vacanti to complete the contract within 450 days and 
whether that made time of the essence of the con- 
tract. Vacanti maintains that the issue as to wheth- 
er 450 days was of the essence was a question of law 
and not a question of fact and, therefore, the trial 
court was in error in submitting instruction Nos. 7 
and 12 to the jury. Again, we believe that Vacanti is 
in error in this assertion. The question of whether 
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the interpretation of a contract is a matter of law or 
a question of fact depends upon certain factors. If 
the contract is to be construed by reference to its 
terms alone and without reference to extrinsic cir- 
cumstances, it is for the court alone to interpret. 
See, Oehlrich v. Gateway Realty of Columbus, Inc., 
209 Neb. 417, 308 N.W.2d 327 (1981); Westbrook v. 
Masonic Manor, 185 Neb. 660, 178 N.W.2d 280 (1970). 
On the other hand, if the interpretation depends 
upon extrinsic facts which are in dispute, the resolu- 
tion of those facts must be submitted to the jury. 
Gustav Thieszen Irr. Co., Inc. v. Meinberg, 202 Neb. 
666, 276 N.W.2d 664 (1979); Hly Constr. Co. v. S& 8 
Corp., 184 Neb. 59, 165 N.W.2d 562 (1969). The law in 
Nebraska as to whether time is of the essence in a 
contract has long been as expressed in the case of 
J. H. Melville Lumber Co. v. Welpton Lumber Co., 
121 Neb. 370, 371-72, 236 N.W. 438, 439 (1931), wherein 
we said: ‘‘Time is not generally considered as the 
essence of a contract, unless it is expressly provided 
or it appears that it was the intention of the parties 
that it should be of the essence thereof.’’ In the in- 
stant case the general contract and the invitations to 
bid specifically obligated both the contractor and the 
subcontractor to complete the work within 450 days. 
The subcontractor was to submit his bid based upon 
the assumption that the work would be completed 
within 450 days. The contract documents are not 
clear as to whether the 450 days was an essential 
requirement of the contract or merely an unimpor- 
tant detail. If we believed Vacanti and its wit- 
nesses, we would conclude that the parties did not 
intend that the 450-day time limit be considered as 
the essence of the contract, even though the contract 
documents contained provisions which could be un- 
derstood to make it so. On the other hand, if we be- 
lieved Able and its witnesses, we must find that time 
was of the essence. The answer to that question de- 
pends upon determining what was the intention of 
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the parties. To arrive at that determination, resort 
to extrinsic evidence was required; therefore, the 
trial court was correct in concluding that the ques- 
tion involved was a question of fact to be submitted 
to the jury. Instruction Nos. 7 and 12 were in all re- 
spects correct and were properly submitted to the 
jury. 

The last assignment of error raised by Vacanti is 
with regard to instruction No. 11. Instruction No. 11 
instructed the jury that the obligation of scheduling 
and coordinating a construction project is imposed 
upon the general contractor and that failure of the 
party charged with scheduling responsibility to 
properly carry out this function may be a substantial 
breach of its obligation to the other party, thereby 
entitling the other party to abandon the project and 
seek damages. 

Under the terms of article 4.3.1 of the general con- 
ditions of the contract, Vacanti was obligated to 
schedule and coordinate the work. The provisions 
provided in part as follows: ‘‘He [the contractor] 
shall be solely responsible for ... coordinating all 
portions of the Work under the Contract.’”’ (Empha- 
sis supplied.) The subcontract between Able and 
Vacanti obligated Able to ‘‘complete all work under 
the job schedule time period set up by the General 
Contractor and Owner.’’ Reading these documents 
together, see, 17A C.J.S. Contracts § 299 (1963) and 
W. Wright, Inc. v. Korshoj Corp., 197 Neb. 692, 250 
N.W.2d 894 (1977), Vacanti was solely responsible for 
coordinating the time schedules established for the 
project, and his failure to do so could be considered 
a sufficient breach so as to entitle the subcontractor 
to sue to recover damages. W. Wright, Inc. v. 
Korshoj Corp., supra; Siefford v. Housing Authority, 
192 Neb. 643, 223 N.W.2d 816 (1974); Parsons Constr. 
Co. v. State, 180 Neb. 839, 146 N.W.2d 211 (1966); 13 
Am. Jur. 2d Building, Etc. Contracts § 45 (1964). 

The instruction was correct, although more favor- 
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able to Vacanti than he might have been entitled. 
The trial court did not tell the jury that Vacanti had 
in fact contracted to coordinate the work, but only 
that there was an implied obligation to do so. Such 
action by the trial court does not entitle Vacanti to 
any relief on appeal. Kennedy v. Woods, 131 Neb. 
217, 267 N.W. 390 (1936); Sandberg v. Hoogensen, 201 
Neb. 190, 266 N.W.2d 745 (1978). 

The instructions as tendered by the trial court to 
the jury were in all respects correct and the judg- 
ment returned by the jury fully supported by the 
record. We have likewise reviewed the other as- 
signments of error raised by Vacanti and find them 
to be without merit. The judgment therefore must 
be affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs, concurs in the 
result. 


STATE OF NEBRASKA, APPELLEE, V. MAURICE SCOTT, 
APPELLANT. 
324 N.W.2d 670 


Filed October 1, 1982. No. 81-814. 


i. Jurors. One who cannot subordinate his personal views to what he 
perceives to be his duty to abide by his oath as a juror and to obey 
the laws of the state must be excused for cause. 

2. Jury Instructions. It is the duty of the court upon request of the 
accused to instruct the jury upon any valid defense which the evi- 
dence supports. The court is not required to give instructions 
where there is not sufficient evidence to prove the facts claimed. 


Appeal from the District Court for Lancaster 
County: DaLe E. F'AHRNBRUCH, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and James L. Foster, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 
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Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

The defendant was found guilty of first degree 
murder by a jury and sentenced to life imprison- 
ment by the District Court. This appeal followed. 

The defendant and victim had lived together with 
their three small children for some time in an apart- 
ment complex in Lincoln, Nebraska. On the eve- 
ning of April 22, 1980, the victim and a female friend 
of hers left the children at the apartment of a neigh- 
bor, intending to be gone for a short time. When 
they returned to the apartment of the defendant and 
the victim at approximately 10:30 p.m., they were 
met at the door by the defendant. He expressed 
anger at the victim for leaving the children and 
slapped her. The friend interceded and persuaded 
the defendant to accompany her in her automobile. 
They drove around for approximately 25 minutes 
while she attempted to calm the defendant down be- 
fore returning to the apartment. At approximately 
11 p.m. the defendant was returned to his apart- 
ment. 

At approximately 3 a.m. on the morning of April 
23 the defendant awoke a next door neighbor by 
pounding on her door, and asked her to call an ambu- 
lance. The neighbor did so and then followed the de- 
fendant to his apartment, where she observed that 
the apartment was in disarray. There was some 
broken furniture and blood on the floor. The victim 
was lying on a bed. Emergency and police person- 
nel arrived soon afterward and determined that the 
victim was dead. An autopsy performed later es- 
tablished that the victim had suffered multiple 
bruises, abrasions, and lacerations, and the lacera- 
tions were largely confined to the scalp. Death was 
attributed to loss of blood and shock resulting from 
the injuries, particularly those to the head. The de- 
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fendant at the time appeared frenzied and frantic, 


- and said: “I can’t believe it. I murdered my 


woman.’’ He also said: ‘‘Man, I must have flipped 
out,’” and ‘“‘I just went crazy. I didn’t mean to do 
it.’ The defendant was arrested, charged with first 
degree murder, and pleaded not guilty. Following 
trial a jury found him guilty of first degree murder, 
and a three-judge panel sentenced him to life im- 
prisonment. 

On this appeal the defendant first contends that it 
was error for the trial court to allow the prospective 
jurors to be questioned as to their scruples regard- 
ing the death penalty. The defendant argues that 
because the jury has nothing to do with setting the 
punishment for the defendant, such questioning 
would lead to a conviction-prone jury favoring the 
prosecution and thus deny the defendant a fair trial 
and an impartial jury. 

In this case, before voir dire, the defense moved 
that the State be barred from making any inquiries 
of the jury about their feelings, scruples, or opposi- 
tion to the death penalty. The motion was denied. 
During voir dire the court asked all prospective 
jurors and alternate jurors generally if there was 
anyone opposed to capital punishment. Those 
jurors who indicated that they were opposed were 
then questioned individually by the court. The court 
asked the individual jurors if they could listen to the 
evidence and the law and make a determination of 
guilt or innocence based solely on the evidence and 
law without considering the fact that capital punish- 
ment might be imposed. Only one prospective juror 
was removed for cause over defendant’s objection, 
and that juror stated that her opposition to the death 
penalty was so strong that she could not take the 
oath to decide the case fairly. 

The states are prohibited from imposing the death 
penalty pursuant to the verdict of a jury from which 
those with conscientious scruples against capital 
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punishment or who oppose capital punishment were 
excluded. Witherspoon v. Illinois, 391 U.S. 510, 88 
S. Ct. 1770, 20 L. Ed. 2d 776 (1968). 

In the present case no death penalty is involved, 
and jurors who opposed capital punishment or had 
conscientious scruples against it were not auto- 
matically excluded for cause. The one juror re- 
moved for cause over defendant’s objection in the 
present case stated that her convictions as to the 
death penalty would prevent her from fairly decid- 
ing the guilt or innocence of the defendant based on 
the facts and the law. Our cases establish that re- 
moval for cause in such circumstances is manda- 
tory. See, State v. Anderson and Hochstein, 207 
Neb. 51, 296 N.W.2d 440 (1980), cert. denied 450 U.S. 
1025, 101 S. Ct. 1731, 68 L. Ed. 2d 219 (1981); State v. 
Kirby, 185 Neb. 240, 175 N.W.2d 87 (1970). Under the 
circumstances in the instant case neither the ques- 
tioning of the jurors as to their convictions regard- 
ing capital punishment nor the removal of jurors for 
cause was in error. See State v. Rowe, 210 Neb. 419, 
315 N.W.2d 250 (1982). 

The defendant also contends that he was denied a 
fair trial because the trial court refused to instruct 
the jury as to the defense of insanity or diminished 
mental capacity. The defendant pleaded not guilty, 
but no pleading ever asserted the defense of in- 
sanity. The psychiatrist appointed by the trial court 
to examine the defendant testified outside the pres- 
ence of the jury that he observed the defendant and 
administered a mental status examination, from 
which he concluded that at the time of the murder 
the defendant knew what he was doing and the na- 
ture and quality of his acts and could distinguish be- 
tween right and wrong. The defendant did not pre- 
sent any witnesses or evidence in defense of the 
charge against him and there was no direct evidence 
of insanity presented at the trial. The defendant 
now argues that the evidence of the State alone was 
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sufficient to support his request for instructions on 
insanity and diminished mental capacity. We dis- 
agree. 

The established rule in Nebraska is that a court 
should instruct the jury upon any valid defense 
which the evidence supports. The court is not re- 
quired to give instructions upon a defense where 
there is no evidence to prove the facts claimed. 
State v. Prim, 201 Neb. 279, 267 N.W.2d 193 (1978); 
State v. Stewart, 197 Neb. 497, 250 N.W.2d 849 (1977). 
The trial court in the present case carefully re- 
viewed all the evidence touching on the defendant’s 
mental state at the time of the murder and properly 
concluded that there was no evidence to warrant an 
instruction on insanity. The record supports that 
determination. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM EF’. EBERT, 
APPELLANT. 
324 N.W.2d 812 


Filed October 1, 1982. No. 81-917. 


1. Lesser-Included Offenses. To constitute a lesser-included offense, 
the elements of the lesser offense must be such that it is impossible 
to commit the greater without at the same time having committed 
the lesser. 

To cetermine whether one statutory offense is a lesser- 
included offense of the greater, we look to the elements of the 
crime and not to the facts of the case. 

3. Lesser-Included Offenses: Jury Instructions. Where a criminal 
defendant requests a jury instruction on a lesser-included offense 
and presents evidence which, if believed, would provide a rational 
basis for acquitting the defendant of the offense charged and con- 
victing him of the lesser offense, the requested instruction must be 
given. 
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Appeal from the District Court for Lancaster 
County: Dae E. FadRNBRUCH, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Richard L. Goos, Special Deputy Public 
Defender, for appellant. 


Paul L. Douglas, Attorney General, and Shanler 
D. Cronk, for appellee. 


Heard before KrivosHa, C.J., BoSLAuGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CuRIAM. 

Defendant Ebert was charged under the provi- 
sions of Neb. Rev. Stat. § 28-603 (Reissue 1979) with 
forgery, second degree, found guilty by a jury, and 
sentenced to a term of not less than 18 months’ nor 
more than 4 years’ imprisonment. He has appealed 
to this court and makes the following assignments of 
error: (1) The court erred in denying his request 
for an instruction that he could be found guilty of the 
lesser-included offense of criminal possession of a 
forged instrument under the provisions of Neb. Rev. 
Stat. § 28-604 (Reissue 1979). (2) The sentence is 
excessive. We affirm. 

Section 28-603(1) provides: ‘‘Whoever, with intent 
to deceive or harm, falsely makes, completes, en- 
dorses, alters, or utters any written instrument 
which is or purports to be, or which is calculated to 
become or to represent if completed, a written in- 
strument which does or may evidence, create, trans- 
fer, terminate, or otherwise affect a legal right, in- 
terest, obligation, or status, commits forgery in the 
second degree.’’ The balance of the section defines 
the crime as a Class III or IV felony or Class I mis- 
demeanor, depending upon the face value of the in- 
strument or the amount of the proceeds. 

Section 28-604(1) provides: ‘‘Whoever, with 
knowledge that it is forged and with intent to deceive 
or harm, possesses any forged instrument covered 
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by section 28-602 or 28-603 commits criminal posses- 
sion of a forged instrument.”’ 

The State introduced evidence which would permit 
the jury to find that on March 17, 1981, defendant ut- 
tered a forged check in the amount of $155, pur- 
portedly made by Clark A. Wilcox and payable to 
Rick Sipes, by presenting the check to the City Bank 
& Trust Company of Lincoln for cashing. 

The defendant testified that on March 17 he and an 
acquaintance, Leroy Kilburn, drove together to a 
branch of the City Bank because Kilburn wanted to 
cash a check. When the two reached the bank drive- 
in facility, Kilburn handed defendant the check 
“‘folded in half’’ along with what ‘‘felt’’ to the defend- 
ant like instruments of identification. The defend- 
ant testified that when he presented the check and 
identification to the teller, Kilburn was out of sight 
because he had dropped his cigarette lighter on the 
floor of the car and was reaching for it. The 
substance of the defendant’s testimony and defense 
is that he was unaware that the check was forged, 
that he had not seen it or the instruments of 
identification, and that in presenting the check for 
cashing he was the innocent and unwitting agent of 
Kilburn. 

Other evidence indicated that two blank checks 
had been stolen from Wilcox and that the defendant 
had had an opportunity to steal them. The court re- 
ceived additional evidence of the defendant’s guilt 
which does not affect the issues assigned as error. 

The State first argues that possession of the instru- 
ment is not an element of the crime of forgery or ut- 
tering a forged instrument and that, therefore, the 
criminal possession of a forged instrument is not a 
lesser-included offense of the crime of forgery as de- 
fined by § 28-603. To utter a forged instrument is to 
offer to pass it to another with the intent to deceive 
or harm by declaring or asserting, directly or indi- 
rectly, by words or actions that the instrument is 
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genuine. Robeen v. State, 144 Neb. 910, 15 N.W.2d 69 
(1944); Crawford v. State, 164 Neb. 231, 82 N.W.2d 1 
(1957). It would appear under the foregoing defi- 
nition that it would be possible to ‘‘offer’’ the forged 
instrument by words without, at the time, having 
possession of it. In such a case, criminal possession 
would not be a lesser-included offense, for we have 
recently held: ‘‘ ‘To be a lesser included offense, 
the elements of the lesser offense must be such that 
it is impossible to commit the greater without at the 
same time having committed the lesser.’ ...To de- 
termine whether one statutory offense is a lesser- 
included offense of the greater, we look to the ele- 
ments of the crime and not to the facts of the case.’’ 
State v. Lovelace, ante p. 356, 359-60, 322 N.W.2d 673, 
675 (1982). 

However, we need not in this case decide that ab- 
stract proposition. As indicated by our previous 
summary of the evidence, if the defendant delivered 
the instrument to the bank with knowledge that the 
instrument was forged and with intent to deceive or 
harm, then he was guilty of the crime of forgery in 
the second degree. If, on the other hand, he was 
Kilburn’s innocent dupe, he was guilty of no crime at 
all. The applicable principle is: ‘‘Where a criminal 
defendant requests a jury instruction on a lesser- 
included offense and presents evidence which, if be- 
lieved, would provide a rational basis for acquitting 
the defendant of the offense charged and convicting 
him of the lesser offense, the requested instruction 
must be given.’ (Syllabus of the court.) State v. 
Hegwood, 202 Neb. 379, 275 N.W.2d 605 (1979). Un- 
der the defendant’s version of the facts, no basis ex- 
isted for convicting him of criminal possession of a 
forged instrument because, under that version, he 
had neither the requisite intention nor knowledge. 
The court did not err in refusing to give the re- 
quested instruction, for the evidence offered no 
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rational basis for convicting defendant of the 
‘lesser-included’ offense. 

The defendant has one prior felony conviction for 
burglary for which he was incarcerated. Earlier he 
served a term of 18 months’ probation for receipt of 
stolen property. He has numerous misdemeanor 
convictions for such offenses as theft and assault. In 
light of the defendant’s record the sentence is not ex- 
cessive. 

AFFIRMED. 

BosLauGH and Hastincs, JJ., concur in the result. 

Cuinton, J., participating on briefs. 


HAROLD S. BARNES, APPELLANT, V. PEGGY SUE 
BARNES, APPELLEE. 
324 N.W.2d 408 


Filed October 1, 1982. No. 82-166. 


Appeal from the District Court for Lancaster 
County: DoNaALD E. Enpacott, Judge. Affirmed. 


Stanley D. Cohen and Joyce M. Pocras, for appel- 
lant. 


Alan L. Plessman, for appellee. 


Submitted without oral argument. Krivosna, C.J., 
BosLauGH, McCown, CLINTON, WHITE, HAsTINGs, and 
CAPORALE, JJ. 


PER CuRIAM. 

The instant appeal involves a domestic relations 
matter. 

The court, having reviewed the record de novo as 
it is required to do, finds that the decree of the trial 
court should be affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. WILLIAM A. 
WOODRUFF, APPELLANT. 
324 N.W.2d 673 


Filed October 1, 1982. No. 82-195. 


Appeal from the District Court for Lancaster 
County: DonaLpD E. EnpacotTt, Judge. Affirmed as 
modified. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Michael D. Gooch, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellee. 


Heard before KrivosHa, C.J., BosLAUGH, McCown, 
CLINTON, WHITE, HasTINGs, and CAPORALE, JJ. 


PER CURIAM. 

Pursuant to a plea of guilty, the defendant was 
convicted of a February 19, 1981, theft of property in 
Lancaster County. This is a violation of Neb. Rev. 
Stat. § 28-511(1) (Reissue 1979) and is a Class IV 
felony, which authorizes a maximum term of im- 
prisonment of 5 years. The District Court imposed 
a term of imprisonment of not less than 2 nor more 
than 3 years. 

On appeal the defendant contends, and the State 
concedes, that where an indeterminate sentence is 
pronounced, Neb. Rev. Stat. § 83-1,105(1) (Reissue 
1981) requires that ‘‘the minimum limit fixed by the 
court shall not be less than the minimum provided 
by law nor more than one-third of the maximum 
term ....” 

The minimum limit imposed by the trial court was 
more than one-third of the maximum term. The con- 
viction of the defendant is affirmed. The sentence is 
modified to provide that the defendant shall be con- 
fined to an institution under the jurisdiction of the De- 
partment of Correctional Services for a term of not 
less than 1 year 8 months and not more than 3 years. 

AFFIRMED AS MODIFIED. 


VOL. 212 SEPTEMBER TERM, 1982 635 


State v. Parks 


STATE OF NEBRASKA, APPELLEE, V. JEFF PARKS, 
APPELLANT. 
324 N.W.2d 673 


Filed October 1, 1982. No. 82-221. 


1. Entrapment. Where a person has no previous intent or purpose to 
violate the law, but does so only because he is induced to commit 
the act by law enforcement officers or agents, he is entitled to the 
defense of entrapment. But where a person already has the readi- 
ness or willingness to violate the law, the fact that an officer or 
agent provides a favorable opportunity for the violation does not 
constitute entrapment. 

2. Entrapment: Proof. Entrapment is a defense which is in the na- 
ture of an affirmative defense. This being so, the defendant has 
the initial burden of going forward with evidence of governmental 
involvement and inducement, following which the ultimate burden, 
the risk of nonpersuasion, as in all criminal cases, is on the State. 

When assessing the evidence in an entrapment 
case, the court must first determine if the defendant has submitted 
sufficient evidence, more than a scintilla, to give rise to the de- 
fense. If the defendant has met that burden, the question of en- 
trapment then becomes one of fact to be decided by the jury. 

4. Appeal and Error. It is not the province of this court to resolve 
conflicts in the evidence, pass upon the credibility of witnesses, de- 
termine the plausibility of explanations, or weigh the evidence. 

5. Entrapment: Appeal and Error. Facts constituting entrapment 
are ordinarily to be determined by the jury or trier of fact in each 
individual case, and its findings will be disturbed only when the 
preponderance of evidence against such findings is great and they 
clearly appear to be wrong. 

6. Entrapment: Evidence. In finding predisposition, the jury need © 
not look specifically to any particular fact or piece of evidence, but 
may find such predisposition on the part of the defendant from the 
totality of the circumstances. 

7. Criminal Law: Evidence. In criminal cases it is not error to ex- 
clude evidence which is not substantive proof of any fact relative to 
the issue, and evidence which does not tend to establish the guilt or 
innocence of a defendant of a crime charged is immaterial and 
should be excluded. 

8. Criminal Law: Witnesses: Jury Instructions. An accused is not 
entitled to a cautionary instruction where the witnesses who testify 
against him are regular public law enforcement officers. 

9. Indictments and Informations. Where the elements of a crime de- 
fined by statute are set out in an information or complaint, it is suf- 
ficient; and if words appear in such information or complaint 
which might be stricken, leaving a crime sufficiently charged, and 
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such words do not tend to negative any of the essential averments, 
they may be treated as surplusage and be entirely rejected. 

10. Criminal Law: Pleadings: Waiver. By demurring or pleading to 
the general issue without requesting a ruling on a motion to quash 
an information as to certainty, particularity, or redundancy, the 
defendant has waived all such defects which were raised by the 
motion to quash. 

11. Sentences: Appeal and Error. In the absence of an abuse of dis- 
cretion by the trial court, we will not disturb on appeal a sentence 
imposed within the statutory limits. 


Appeal from the District Court for Dodge County: 
MarRK J. FUHRMAN, Judge. Affirmed. 


Richard L. Kuhlman, for appellant. 


Paul L. Douglas, Attorney General, and Frank J. 
Hutfless, for appellee. 


Heard before KrivosnHa, C.J., BoSLauGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The defendant, Jeff Parks, was convicted by a 
jury of the felony crimes of delivery of lysergic acid 
diethylamide and delivery of marijuana. Following 
concurrent sentences of 5 to 10 years and 4 to 8 
years, the defendant has appealed to this court. His 
assignments of error include the jury’s rejection of 
his defense of entrapment, the trial court’s sustain- 
ing of the State’s motions in limine, its failure to 
give an instruction on the testimony of a paid in- 
former, its overruling of a plea in abatement, and 
the excessiveness of the sentences. 

The basic facts in this case are not in dispute. The 
defendant was contacted by one James Louden on 
July 3, 1981. This contact was initiated by Louden to 
determine if a friend of Louden’s, an undercover pa- 
trol officer, could buy a quantity of marijuana from 
Parks. At this time, Parks indicated that such a 
sale was possible, but not at that precise time. 
Parks told Louden to contact him later. At all times 
relevant to this case, James Louden was acting as a 
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paid cooperating individual with the Nebraska State 
Patrol. 

After Louden’s initial contact with Parks, Louden 
recontacted Parks 8 to 10 times in the following few 
days. Each of these times Parks stated that he was 
having trouble making contact with his source and 
instructed Louden to get in touch with him again 
later. On July 7, 1981, a buy was set up between un- 
dercover officer Charles L. Phillips, Louden, and 
Parks. Officer Phillips and Louden picked up Parks 
at his residence located at 903 Pierce Street in Fre- 
mont on July 7. Under Parks’ direction they all 
three proceeded to 605 South I Street in Fremont. 
Upon their arrival, Parks, leaving Louden and Offi- 
cer Phillips in the vehicle, went into an apartment 
building located at that address. After some time 
elapsed, Parks returned to the vehicle and asked, 
‘‘Would anybody be interested in any acid?’’ mean- 
ing lysergic acid diethylamide (LSD). Officer Phil- 
lips agreed to purchase some. Parks then returned 
to the apartment building and came back with a 
quarter pound of marijuana and five ‘‘hits’’ of LSD. 
Officer Phillips paid $125 for the marijuana and $10 
for the LSD. Sometime later, Parks was arrested. 

The trial court properly instructed the jury on the 
defense of entrapment. The test to determine when 
a party has been entrapped is set forth in Sherman 
v. United States, 356 U.S. 369, 78 S. Ct. 819, 2 L. Ed. 2d 
848 (1958), and has been followed in Nebraska. 
‘‘Where a person has no previous intent or purpose 
to violate the law, but does so only because he is 
induced to commit the act by law enforcement offi- 
cers or agents, he is entitled to the defense of entrap- 
ment. But where a person already has the readi- 
ness or willingness to violate the law, the fact that 
an officer or agent provides a favorable opportunity’ 
for the violation does not constitute entrapment.”’ 
State v. Lampone, 205 Neb. 325, 328, 287 N.W.2d 442, 
444 (1980). The question to be answered by the court 
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under the test is whether or not the defendant was 
predisposed to recommit the offense in question. 

Entrapment is a defense ‘‘which is in the nature of 
an affirmative defense ....’’ State v. Ransburg, 
181 Neb. 352, 354, 148 N.W.2d 324, 326 (1967). This 
being so, the defendant has the initial burden of go- 
ing forward with evidence of governmental involve- 
ment and inducement. The ultimate burden, how- 
ever, as in all criminal cases, is on the government. 
This is the risk of nonpersuasion. 

When assessing the evidence in an entrapment 
case, a two-step process is used. First, the court 
must determine if the defendant has submitted suffi- 
cient evidence to give rise to the defense. This re- 
quires only ‘‘more than a scintilla’’ of evidence. 
United States v. Wolffs, 594 F.2d 77, 80 (5th Cir. 
1979). If the defendant meets this burden, the ques- 
tion of entrapment becomes one of fact to be decided 
by the jury. See, United States v. Wolffs, supra; 
United States v. Rodrigues, 433 F.2d 760 (1st Cir. 
1970). 

In the present case the defendant did introduce 
evidence of governmental involvement, inducement, 
and lack of predisposition on the part of Parks. 
This was done mainly by way of Parks’ direct testi- 
mony. The evidence offered was more than a mere 
scintilla, making the entrapment question one for 
the jury to decide. The jury found against defend- 
ant Parks on this question, since they found him 
guilty. 

When reviewing questions decided by the trier of 
fact in a criminal case, this court has stated the 
standard of review to be a limited one. ‘“‘It is not the 
province of this court to resolve conflicts in the evi- 
dence, pass upon the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact and 
the verdict must be sustained if, taking the view 
most favorable to the State, there is sufficient evi- 
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dence to support it.’’ State v. Woodruff, 205 Neb. 
638, 640-41, 288 N.W.2d 754, 757 (1980). More spe- 
cifically, when reviewing jury verdicts regarding 
the defense of entrapment, this court has stated: - 
‘Facts constituting entrapment, which is in the na- 
ture of an affirmative defense, are ordinarily to be 
determined by the jury or trier of fact in each indi- 
vidual case, and its findings will be disturbed only 
when the preponderance of evidence against such 
findings is great and they clearly appear to be 
wrong, or when the findings are clearly contrary to 
law.’’ State v. Ransburg, supra at 354-55, 148 
N.W.2d at 326. Inasmuch as this is the standard of 
review, the only inquiry for the court to make in this 
case is, was there sufficient evidence in the record 
on which the jury could have based its verdict? 

In finding predisposition the jury need not look 
specifically to any particular fact or piece of evi- 
dence. Rather, the jury may find predisposition on 
the part of the defendant from the totality of the cir- 
cumstances. This was the conclusion reached by 
the Court of Appeals in United States v. Rodrigues, 
supra. The facts in Rodrigues are similar to those 
in the present case. In Rodrigues the court faced a 
defendant convicted of selling drugs to a govern- 
ment agent. The defendant Rodrigues raised the 
question of entrapment, and in response to this de- 
fense the government had no direct evidence of pre- 
disposition on the defendant’s behalf. Specifically, 
Rodrigues had not been convicted of selling drugs 
before, as is the situation with Parks in the present 
case. The defendant was convicted of the sale of 
drugs, and, reviewing the jury’s verdict, the appel- 
late court stated: ‘‘A jury can find predisposition 
beyond a reasonable doubt by looking to the totality 
of circumstances involved in the particular transac- 
tions in question. Otherwise, a first offender, dis- 
posed to commit the crime for which he is charged, 
would find sanctuary in the entrapment defense 
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merely because the government would be unable to 
prove prior nonexistent activities. The entrapment 
defense does not require such a result. The court’s 
denial of the appellant’s motion for acquittal was 
proper.’ Id. at 762. 

In the present case the State has offered no direct 
evidence of the defendant’s predisposition to commit 
these crimes. There is circumstantial evidence in 
the record, however, upon which the jury might 
have found predisposition. First, the defendant ad- 
mitted prior use of and contact with drugs, including 
weekly use of marijuana; second, Parks indicated 
readiness and willingness to enter into this illegal 
transaction when first asked; and third, it was 
Parks himself who first made the unsolicited offer to 
sell LSD. 

The State’s motions in limine prohibited the de- 
fendant from questioning the cooperating individual, 
Louden, relative to other cases upon which he was 
working and from adducing evidence concerning the 
contents of a certain written employment agreement 
existing between the Nebraska State Patrol and 
Louden. As to the first motion, it was the position of 
the State that the other cases Louden was working 
on were ongoing investigations which would be 
prejudiced by making them public. As to the second 
motion, the State claimed a privilege under the pro- 
visions of Neb. Rev. Stat. § 27-509 (Reissue 1979). 

We might point out at the outset that there is no 
claim by the defendant that the State did not furnish 
to the defense all information it had relative to the 
prosecution of the defendant. However, the defend- 
ant’s main contention, as expressed by his counsel, 
is that by sustaining the motions in limine the de- 
fendant’s right of cross-examination was unduly re- 
stricted. This, he says, hampered his ability to 
bring forth impeachment testimony, and particular- 
ly with reference to a discrepancy which seemed to 
exist as to the date that Louden first talked to 
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Officer Williams. That date, it is claimed, would 
appear on the face of the written agreement. How- 
ever, the State offered to stipulate that the date ap- 
pearing on the agreement was November 7, 1980. 
Secondly, defense counsel was allowed the oppor- 
tunity to inspect the agreement in all details. Final- 
ly, the State did not call Louden as a witness, so 
there was no testimony for the defense to impeach. 
Any evidence which would have been available to 
the defendant but for the motions in limine would 
have been irrelevant and collateral to the pending 
case. ‘‘[I]n criminal cases it is not error to exclude 
evidence which is not substantive proof of any fact 
relative to the issue, and evidence which does not 
tend to establish the guilt or innocence of a defend- 
ant of a crime charged is immaterial and should be 
excluded.’’ Scherer v. State, 168 Neb. 127, 135, 95 
N.W.2d 329, 334 (1959). 

The defendant argues also that the trial court 
erred in not giving a specific instruction cautioning 
the jury on the testimony of James Louden, the paid 
cooperating individual. ‘‘Where informers, detec- 
tives, or other persons employed to hunt up testi- 
mony against the accused are called to testify 
against him, he is entitled to an instruction to the 
jury that in weighing their testimony greater care 
should be exercised than in the case of witnesses 
who are wholly disinterested. The accused is not 
entitled to a cautionary instruction where the wit- 
nesses against him are regular public law enforce- 
ment officers.’’ (Emphasis supplied.) State v. 
Gurule, 194 Neb. 618, 622, 234 N.W.2d 603, 607 (1975). 

The only witnesses called by the State who testi- 
fied against the defendant were all regular officers 
of the Nebraska State Patrol. Louden, the co- 
operating individual, was not called by the State, but 
by the defendant. The defendant was not entitled to 
an instruction as provided for in Gurule. The gen- 
eral instruction given by the trial court regarding 
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the weight and credibility of the witnesses was 
therefore sufficient. 

' Defendant’s claimed error regarding the plea in 
abatement is without merit. He was charged by 
complaint in the county court in the words of Neb. 
Rev. Stat. § 28-416 (Reissue 1979) that he did ‘‘unlaw- 
fully ... manufacture, distribute, deliver or dis- 
pense a controlled substance ....’’ He argues that 
there was no evidence at the preliminary hearing 
“even suggesting that Defendant manufactured ... 
a controlled substance.’’ He does not claim that the 
evidence was lacking as to delivery. 

The words ‘‘manufacture’’ and ‘‘dispense’’ were 
entirely irrelevant to the crime charged and proved. 
Where the elements of a crime defined by statute 
are set out in an information or complaint, it is suffi- 
cient; and if words appear in such information or 
complaint which might be stricken, leaving a crime 
sufficiently charged, and such words do not tend to 
negative any of the essential averments, they may 
be treated as surplusage and be entirely rejected. 
State v. Matejka, 186 Neb. 454, 183 N.W.2d 917 (1971). 

Furthermore, any challenge to a complaint or in- 
formation as to certainty, particularity, or re- 
dundancy may be made by a motion to quash. State 
v. Abraham, 189 Neb. 728, 205 N.W.2d 342 (1973). 
Although such a motion was filed by the defendant, 
it did not object to the words now under attack, nor 
did it suggest that the defendant was confused as to 
the actual crimes with which he was charged. Spe- 
cifically, the motion recites that the defendant 
‘moves the Court for an order quashing the com- 
plaint charging 2 counts of delivery of controlled 
substance’’ because it did not allege the specific acts 
constituting misconduct on the part of the defendant. 
(Emphasis supplied.) The record does not disclose 
that this motion was ever called for hearing or ruled 
upon by the court. However, simultaneously with 
the filing of this motion to quash, the defendant also 
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filed a demurrer, and later on entered a plea of not 
guilty by reason of entrapment. By both demurring 
and pleading to the general issue without requesting 
a ruling on his motion to quash, the defendant has 
waived all defects which were or could have been 
excepted to by a motion to quash. State v. Abra- 
ham, supra; Buthman v. State, 131 Neb. 385, 268 
N.W. 99 (1936). 

Finally, the defendant challenges the sentences as 
excessive. Both crimes of which the defendant was 
convicted are Class III felonies. Neb. Rev. Stat. 
§§ 28-416(1)(a) and (2)(b) and 28-405(1)(c)(9) and 
(10) (Cum. Supp. 1982). A Class III felony is punish- 
able by a maximum term of imprisonment of 20 
years or a fine of $25,000, or both, and a minimum 
term of imprisonment of 1 year. Neb. Rev. Stat. 
§ 28-105 (Reissue 1979). In the absence of an abuse 
of discretion by the trial court we will not disturb on 
appeal a sentence imposed within the statutory lim- 
its. State v. Bosak, 207 Neb. 6938, 300 N.W.2d 201 
(1981). 

According to the presentence investigation report, 
the defendant has had no prior felony convictions, 
and, as a matter of fact, all of his official encounters 
with the law have been as a juvenile. He is 20 years 
of age, single, completed the 11th grade in high 
school, and is currently working for his father as a 
mechanic. He was referred to a community mental 
health center in 1977. This referral was by the 
juvenile court, and although the investigation report 
does not disclose what activity of the defendant 
prompted the referral, it was to have been for 30 to 
60 days. However, according to the director of the 
service, the defendant made no effort to help himself 
or participate in the program of treatment and the 
defendant’s father ‘‘was obnoxious and denied that 
there was any problem with Jeffery [sic].’’ The di- 
rector concluded that the defendant was unable to 
make any use of the facilities of the mental health 
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center, and concluded that he needed a more struc- 
tured environment, such as the Youth Development 
Center-Kearney, for a period of 6 months to 1 year. 
Accordingly, he was discharged in 4 or 5 days. Fur- 
ther, according to the presentence investigation re- 
port, it was a generally accepted fact among Dodge 
County law enforcement officers that if a person 
wanted any kind of drugs they could be purchased 
from the defendant. 

The defendant testified that he had used mari- 
juana about every week on a Friday and Saturday 
since he had been in senior high school, but had only 
used LSD once. He denied that he had ever sold 
drugs before, but stated that he did so on this occa- 
sion because he needed the money. 

It is true that the sentences imposed in this case 
are somewhat above what would be considered mini- 
mum sentences. However, if the sale and distribu- 
tion of drugs is to be discouraged, one of the main. 
factors to consider and eliminate is the profit mo- 
tive. This seems to have been one of the con- 
siderations which was of importance to the trial 
judge. The presentence report would seem to 
justify his belief that, contrary to the denial of the 
defendant, the defendant was in fact involved in 
more than a single isolated sale. 

Under the circumstances, we cannot say that the 
sentences imposed constituted an abuse of discretion 
by the trial court. The judgment and sentences of 
the District Court are affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 
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IN RE ESTATE OF JOHN WALTERS, SR., DECEASED. 
JOHN WALTERS, JR., PERSONAL REPRESENTATIVE 
OF THE EXSTATE OF JOHN WALTERS, SR., DECEASED, 
APPELLANT AND CROSS-APPELLEE, V. EDNA L. F'RICK, 
FORMERLY H}DNA L. WALTERS, APPELLEE AND 
CROSS- APPELLANT. 
324 N.W.2d 889 


Filed October 8, 1982. No. 44048. 


Decedents’ Estates: Joint Tenancy. Property owned in joint ten- 
ancy passes to the surviving joint tenant by virtue of the nature of 
the tenancy and not under the law of descent and distribution or by 
virtue of the provisions of the will of the first joint tenant to die. 


Appeal from the District Court for Red Willow 
County: RicHARD L. DEBackErR, Judge. Affirmed. 


Thomas Blount of Garber & Batt, for appellant. 


Sarah Jane Cunningham of Cunningham Law Of- 
fice, P.C., for appellee. 


Heard before KRivosHa, C.J., WHITE, and CAPORALE, 
JJ., and Murpuy and WHITEHEAD, D. JJ. 


WHITEHEAD, D.J. 

On July 12, 1967, and prior to their marriage, John 
Walters, Sr., and Edna L. Miller entered into an an- 
tenuptial agreement. Both individuals had been 
previously married and both had children by previ- 
ous marriages. In the antenuptial agreement each 
party disclaimed any interest in property owned by 
the other, the apparent purpose being to preserve 
their respective estates for the benefit of their re- 
spective children. The antenuptial agreement 
stated in part, ‘‘It is agreed that, as to the separate 
property of the parties which is herein described, 
each of the parties shall be and continue completely 
independent of the other as regards the enjoyment 
and disposal of principal in regard to all of the prop- 
erty, notwithstanding the marriage. Income from 
such property, however, shall be considered as 
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property accumulated by the parties during the 
marriage.’’ The parties remained married until the 
death of John Walters, Sr., in 1977. 

A petition for probate was filed in the county court 
of Red Willow County and the joint will, executed by 
John Walters with his first wife, Lorene Walters, 
was entered into probate inasmuch as the decedent, 
John Walters, Sr., had not altered his joint will or 
executed a new will prior to passing away on May 8, 
1977. At the time of the death of John Walters, Sr., 
Edna Miller Walters was his surviving spouse and 
she was not mentioned or provided for in the last 
will and testament of John Walters, Sr. 

After qualifying as personal representative of the 
estate, John Walters, Jr., the son of the decedent, 
filed an inventory. In the inventory it was shown 
that there were certain certificates of deposit which 
John Walters, Sr., had purchased during his mar- 
riage to Edna Walters in his name and that of his 
son, John Walters, Jr., as joint tenants. Notice to 
creditors was published and an order barring claims 
not filed was entered by the court, and no claims 
were filed during the time provided by law. On Jan- 
uary 31, 1978, the personal representative filed a mo- 
tion to construe the antenuptial agreement. Notice 
of hearing was sent to the appellee and her attorney. 
The appellee and her attorney appeared at the hear- 
ing and offered evidence. The appellee also at that 
time filed a notice to take under the statute. 

The court held that the appellee had waived all 
right to the real estate and to take against the will. 
The appellee moved for an order assigning her dis- 
tributive share of the inventory pursuant to Neb. 
Rev. Stat. §§ 30-2302 and 30-2320 (Reissue 1979). The 
personal representative filed his final account and 
formal closing petition. The motion for assignment 
of a distributive share and the formal closing peti- 
tion for complete settlement came on for hearing, 
and the court found that Edna Walters was not enti- 
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tled to elective share provided by Neb. Rev. Stat. 
§ 30-2313 (Reissue 1979) because the petition for elec- 
tive share was not made within the time limitation 
provided. The court then continued the hearing, 
scheduling a further hearing to give the personal 
representative an opportunity to account for the in- 
come from the farm from May 8,-1977, and for the 
allocation of fees and expenses, together with all re- 
maining matters. On November 29, 1978, the court 
entered its order for complete settlement, which was 
reduced to writing and signed by the court on Janu- 
ary 31, 1979. 

At the final hearing the appellee made an oral mo- 
tion to have a constructive trust impressed upon the 
joint tenancy property held by John Walters, Jr., 
which motion was overruled and from which Edna 
Walters Frick appealed. The District Court upheld 
the ruling of the county court and the matter was ap- 
pealed by the estate and cross-appealed by Edna 
Walters Frick. The estate dismissed its appeal and 
the matter proceeds on the cross-appeal of Edna 
Walters Frick. 

It is an elementary principle of law that property 
owned in joint tenancy passes to the surviving joint 
tenant by virtue of the nature of the tenancy and not 
under the law of descent and distribution or by vir- 
tue of the provisions of the will of the first joint ten- 
ant to die. Sheldon v. Watkins, 188 Neb. 599, 198 
N.W.2d 455 (1972); 48 C.J.S. Joint Tenancy §1b. 
(1947); Arthur v. Arthur, 115 Neb. 781, 215 N.W. 117 
(1927); McConnell v. McCook Nat. Bank, 142 Neb. 
451, 6 N.W.2d 599 (1942). 

It is also an elementary principle of law that prop- 
erty owned in joint tenancy is not property included 
in an estate except for the provisions of Neb. Rev. 
Stat. § 77-2002 (Reissue 1981), which provides that 
joint tenancy property is included in the estate for 
inheritance tax purposes only. The appellee moved 
during the closing proceedings to have a construc- 
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tive trust placed upon the joint tenancy funds held 
by the decedent and his son, John Walters, Jr. The 
county court refused to do so. An examination of 
the record, as presented to the District Court and 
subsequently to us, reveals that the action of the 
county court in the first instance and the District 
Court on appeal was correct. If appellee had a 
claim for a constructive trust, it was not properly 
presented and could not have been considered. See 
Boosalis v. Horace Mann Ins. Co., 198 Neb. 148, 251 
N.W.2d 885 (1977). 
The judgment of the District Court is affirmed. 
AFFIRMED. 


RUDOLPH J. KONICEK, APPELLEE, V. BOARD OF 
EQUALIZATION OF COLFAX COUNTY, NEBRASKA, 
APPELLANT. 

324 N.W.2d 815 


Filed October 8, 1982. No. 44269. 


1. Taxation: Valuation: Constitutional Law. The Nebraska Consti- 
tution requires that taxes be levied by valuation uniformly and pro- 
portionately upon all tangible property and franchises. 

2. Taxation: Valuation. A landowner is entitled to have his property 
assessed uniformly and proportionately with other property even 
though the result may be that it is assessed at less than actual 
value. 

Appeal from the District Court for Colfax County: 
JoHN M. Brower, Judge. Affirmed. , 


L. J. Karel, for appellant. 
Donn K. Bieber, for appellee. 


Heard before KrivosHa, C.J., BosLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 
The plaintiff owns the southeast quarter of Section 
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3-19-3 in Colfax County, Nebraska. In 1978 the plain- 
tiff’s property was valued for tax purposes at $98,540 
actual value. In 1979 the plaintiff filed a protest be- 
fore the county board of equalization requesting that 
the assessed value of his property be reduced be- 
cause the improvements on his land had not been 
valued proportionately with other property in the 
county. The county board increased the value of the 
plaintiff’s property to $104,600. The value was sub- 
sequently increased by action of the State Board of 
Equalization and Assessment to $115,500. The plain- 
tiff appealed from the action of the county board of 
equalization to the District Court. 

The District Court found that improved real estate 
had been assessed disproportionately with unim- 
proved real estate throughout the county and that 
the property of the plaintiff should be valued at 
$80,074 for tax purposes before the increase made by 
the State Board of Equalization and Assessment. 
The county has appealed. 

The Constitution requires that ‘‘Taxes shall be lev- 
ied by valuation uniformly and proportionately upon 
all tangible property and franchises ....’’ Neb. 
Const. art. VIII, § 1. 

The record shows that for the purposes of taxation 
land and improvements were valued separately in 
Colfax County. Farmland was valued in accordance 
with the Nebraska Agricultural Land Valuation 
Manual promulgated by the office of the state Tax 
Commissioner. Improvements to land were valued 
in accordance with a separate manual promulgated 
by the office of the Tax Commissioner. The result 
was that farmland without improvements was 
valued at approximately 20 percent of actual value 
while improvements on farmland were valued at ap- 
proximately actual value. When these values were 
combined to arrive at the valuation of improved 
farm real estate, improved farm real estate was 
assessed at a higher percentage of actual value 
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than unimproved farm real] estate. 

The effect of the system of assessment used to 
value farm real estate was to create separate clas- 
sifications of unimproved farmland and improved 
farmland with no correlation between the classifica- 
tions. This method of assessment is not permissible 
under the constitutional requirement that all tangi- 
ble property be valued uniformly and proportionate- 
ly. Real property taxes may not be equalized by 
classifying property and then applying the same val- 
ues to the same classifications of property. County 
of Gage v. State Board of Equalization & Assess- 
ment, 185 Neb. 749, 178 N.W.2d 759 (1970). The dis- 
crepancy was not the result of an error of judgment 
but was a deliberate and intentional discrimination 
systematically applied throughout the county. 

Although the evidence shows that the land of the 
plaintiff was not assessed in excess of its actual 
value, that does not prevent the plaintiff from ob- 
taining relief. A landowner is entitled to have his 
property assessed uniformly and proportionately 
with other property, even though the result may be 
that it is assessed at less than actual value. 

The principle involved was stated in Sioux City 
Bridge v. Dakota County, 260 U.S. 441, 446, 43 S. Ct. 
190, 67 L. Ed. 340 (1923), as follows: ‘‘This Court 
holds that the right of the taxpayer whose property 
alone is taxed at 100 per cent. of its true value is to 
have his assessment reduced to the percentage of 
that value at which others are taxed even though 
this is a departure from the requirement of statute. 
The conclusion is based on the principle that where 
it is impossible to secure both the standards of the 
true value, and the uniformity and equality required 
by law, the latter requirement is to be preferred as 
the just and ultimate purpose of the law.”’ 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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CuLinTon, J., dissenting. 

I dissent from the majority opinion because the 
taxpayer has not carried his burden of proving: 
(1) That the value of his property has not been fairly 
and proportionately equalized with all other prop- 
erty, resulting in a discriminatory, unjust, and un- 
fair assessment. Lexington Building Co., Inc. v. 
Board of Equalization, 186 Neb. 821, 187 N.W.2d 94 
(1971). (2) That the methods used in the evaluation 
of real property for tax purposes result in dis- 
crimination when compared with other real and 
tangible property in general throughout the county. 
Lincoln Tel. é Tel. Co. v. County Board of Equaliza- 
tion, 209 Neb. 465, 308 N.W.2d 515 (1981). 

In order to arrive at the conclusion that it reaches, 
the majority, as did the trial court, makes some 
factual assumptions that are not shown in the rec- 
ord. As the majority opinion shows, its conclusions 
are based solely upon the statement of the county as- 
sessor that improvements on real estate are valued 
at about market value and rural lands are valued 
below market value. The assessor also testified that 
land values are set proportionately to their actual 
value throughout the county and improvements both 
on farmland and city are valued proportionately and 
by the same methods. He also testified that im- 
provements add to the value of farmland and that 
Mr. Konicek’s land is valued in the same manner as 
any other farmland in the county and his improve- 
ments are valued according to the same formula as 
other like improvements in the county. The ma- 
jority assumes that these facts without more estab- 
lish disproportionate valuation generally. 

I would reverse and remand with directions to re- 
instate the valuations set by the board of equaliza- 
tion. 

The assessment year here involved is 1979, and the 
pertinent assessment date is January 1 of that year. 
Neb. Rev. Stat. § 77-1301 (Reissue 1981). Konicek in- 
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troduced evidence of the valuations of three prop- 
erties, his own 160 acres, an adjacent 240 acres in 
the same section, and an 80-acre tract also in the 
same section. For that year the county assessor de- 
termined the actual value of the Konicek 160 acres to 
be $98,540, assigning a value of $59,610 to the land 
and $38,930 to the improvements. Konicek filed a 
protest with the county board of equalization and at 
that time the board increased the land valuation to 
$65,670. Later, apparently as a result of a county- 
wide increase ordered by the State Board of Equal- 
ization, the value of the improvements was in- 
creased. That increase is not before us. 

Konicek’s summary of valuations shows that the 
assessor fixed the actual land valuation of the ad- 
jacent 240-acre tract (hereafter sometimes referred 
to as the Karel tract) at $72,910 and the improve- 
ments thereon at $22,475 for a total value of $95,385 
for the real estate. The actual value of the 80-acre 
tract (hereafter the Faltys tract), having no im- 
provements, was set at $27,075. One hundred ten 
and 24/100ths acres of the Konicek land are irri- 
gated. Neither of the other two tracts are irrigated. 
However, this summary does not quite accurately 
reflect the underlying data. The assessment rec- 
ords indicate that improved tracts and unimproved 
tracts on the same farm are sometimes separately 
assessed. Konicek’s own evidence indicates this 
was true as to both the Konicek and Karel farms. 
The significance of this fact we will develop later. 

Konicek’s own testimony and that of his expert 
witnesses indicated that the fair market value of his 
own tract (including improvements) in 1979 was be- 
tween $288,000 and $320,000 while the fair market 
values of the adjoining 240 acres and the 80-acre 
tract were $432,000 and $140,000, respectively. 

Konicek does not complain because his real estate 
is assessed at more than 35 percent of its actual 
market value, because it obviously is not. As ap- 


VOL. 212 SEPTEMBER TERM, 1982 653 


Konicek v. Board of Equalization 


pears from the evidence, it is grossly undervalued. 
In the District Court, as evidenced by his testimony, 
his complaint was that his buildings should be 
valued the same as his land. This despite the fact 
that everyone else’s improvements are valued in the 
same manner as his. In this court, however, he 
complains because he claims his farm is valued dis- 
proportionately higher than other property, and 
therefore the constitutional provision that taxes be 
levied by valuation uniformly and proportionately 
upon all tangible property except as otherwise pro- 
vided by the Constitution has been violated. Neb. 
Const. art. VIII, §§ 1, 2. As an illustration he points 
out that because the actual value of his improve- 
ments is higher than the actual value of the im- 
. provements on the adjacent 240 acres, his total ac- 
tual valuation of the real estate as determined by 
the assessor (and accordingly the assessed value of 
35 percent) is greater than the assessed value of the 
240 acres. Likewise, he contends the unimproved 80 
acres is undervalued in comparison with his own 
real estate. 

No claim is made that the Konicek land and the 
Karel land (the 160-acre tract) are not propor- 
tionately valued. The evidence does not support any 
other conclusion. No claim is made that the im- 
provements are not proportionately valued. The 
evidence does support the conclusion that Konicek 
has established that as between his 160-acre tract 
and the Karel and Faltys 80-acre tracts, his real es- 
tate has been overvalued because it was valued by 
the combination of methods we have mentioned. 
However, the taxpayer must meet a more substan- 
tial burden. He must establish that the methods 
used result in discrimination when compared with 
other real and tangible property in general through- 
out the county. Lincoin Tel. & Tel. Co. v. County 
Board of Equalization, 209 Neb. 465, 308 N.W.2d 515 
(1981). , 
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The logic by which the trial court reached its con- 
clusion is without flaw. The question though is 
whether the premises or assumptions on which the 
reasoning is based appear in the record. The trial 
court’s conclusion is obviously based upon the testi- 
mony of the assessor that in arriving at the total 
value of any piece of real estate, land is valued be- 
low actual value and the improvements at actual 
value. However, it is clear that in arriving at his 
conclusion the judge had to assume that the factual 
situation as shown by the evidence is typical of the 
situation in the county generally. There is no evi- 
dence in the record to show that such was the case. 

Disproportionate valuation would result from the 
system used only where (1) a significant portion of 
the farms in the county are unimproved so that im- 
proved property bears a significantly higher portion 
of the tax burden than is its constitutional share, or 
(2) where the improvements on land are significant- 
ly disproportionately higher than the value of the 
land itself. That these situations are the case in 
general is not supported by the record. It is sup- 
plied by assumptions made. As earlier mentioned 
the record shows that improved farms are some- 
times, if not always, appraised in separate tracts, 
with the unimproved portion being appraised sepa- 
rately from the improved portions of the tracts. 
Thus, disproportionate valuation cannot be estab- 
lished merely by the statement that improvements 
are valued by a standard different from the land 
itself. 

We have consistently said: ‘‘A claim of dispro- 
portionate assessment is not sustained when sup- 
ported only by opinion evidence that the property is 
assessed at a higher proportion to its actual value 
than some other property.’’ (Emphasis supplied.) 
Newman v. County of Dawson, 167 Neb. 666, 672, 94 
N.W.2d 47, 50 (1959); Hastings Building Co. v. Board 
of Equalization, 190 Neb. 63, 71, 206 N.W.2d 338, 
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343-44 (1973). We have said very recently: ‘‘In the 
evaluation of real property for tax purposes, where 
buildings and improvements are taxable as part of 
the real estate, the critical issue is the actual value 
of the entire property, not the proportion of that 
value which is allocated to the land or the buildings 
and improvements by the appraiser.’”’ Bumgarner 
v. County of Valley, 208 Neb. 361, 366-67, 303 N.W.2d 
307, 310 (1981). 

Having set forth the controlling principles, let us 
return to an examination of the assumptions neces- 
sary to the conclusion reached by the trial court and 
the effect of other possible fact situations. Let us 
first assume some extremes. If the value of the 
land on each farm (whether in one or more tracts) 
and the value of the improvements on each farm in 
the county are in about the same proportion, then 
obviously there would be no discrimination, at least 
as far as farm real estate is concerned. Likewise, if 
substantially all land is improved and the land is 
proportionately valued and the improvements are 
proportionately valued, there is no discrimination. 
Another extreme assumption would be that there 
are very few improved farms in the county. In that 
event the methods of valuation here shown to have 
been used would clearly result in discriminatory 
taxation of improved property. The mix more likely 
is somewhere between the extremes. We have no 
way of determining from the record what the facts 
are. 

Farm real estate, of course, is not a separate class 
of property for taxation. Real estate located in 
cities and villages must also be considered and, for 
that matter, tangible personal property. All these 
forms of property, except as authorized by the Con- 
stitution, are of the same class for valuation and 
taxation. Lincoln Tel. & Tel. Co. v. County Board of 
Equalization, supra. Since, in this case, urban prop- 
erty improvements are (and this we think is a 
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notorious fact) usually a much higher percentage of 
the value of the real estate than in the case of a 
farm, the method of valuation here would lead to the 
conclusion that urban real estate is taxed at a pro- 
portionately higher valuation than farm real estate. 
Likewise, if an owner of farmland has improve- 
ments on one tract which is separately assessed, and 
other land unimproved which is separately assessed, 
no discrimination is necessarily proved by compar- 
ing the value of his improved tract with someone 
else’s unimproved land. We do not know, e.g., 
whether Karel may not have other unimproved land. 
In that event, his situation is no different from that 
of Konicek. Or if a farmer lives not on the land (all 
of which is unimproved) but has his residence in a 
city or village, no conclusion cari be drawn that he 
has been discriminated against because, in that 
case, his improvements (assuming only a residence 
as in Konicek’s case) and his land have been propor- 
tionately valued with substantially all others. 

It is possible, of course, that the district judge, be- 
cause of his familiarity with Colfax County and its 
property, may have personal knowledge which justi- 
fies the assumptions made. However, that personal 
knowledge cannot supply evidence which it is the 
taxpayer’s burden to furnish, nor is it something 
which this court can review. We cannot assume 
what the facts would be had the matter been further 
pursued. I would conclude, after hearing the matter 
de novo, Lincoln Tel. & Tel. Co. v. County Board of 
Equalization, supra, that the taxpayer has failed in 
his burden of proof, and that the order of the District 
Court ought to be reversed and the plaintiff’s peti- 
tion dismissed. 
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HousING AUTHORITY OF THE CITY OF LINCOLN, 
NEBRASKA, APPELLEE, V. EVELYN SCOTT WOLFE, 
APPELLANT. 

324 N.W.2d 891 


Filed October 8, 1982. No. 44406. 


Landlords and Tenants. Procedures authorized by the Uniform Resi- 
dential Landlord and Tenant Act, Neb. Rev. Stat. §§ 76-1401 et seq. 
(Reissue 1981), provide a public housing tenant with all the re- 
quired elements of due process prior to eviction or termination of 
tenancy, and a public housing tenant is not entitled to a prior 
grievance procedure where the eviction or termination of tenancy 
is based upon the tenant’s creation or maintenance of a threat to 
the health or safety of other tenants or public housing authority em- 
ployees. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Robert G. Hays, for appellant. 
John R. Doyle and Timothy J. Doyle, for appellee. 


Heard before Krivosna, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

This is an action for restitution of premises 
brought by the plaintiff housing authority against 
the defendant. The District Court found that defend- 
ant’s tenancy was duly terminated for good cause, 
involving threats to health and safety of others, and 
ordered restitution of the premises. The defendant 
has appealed. 

The plaintiff, Housing’ Authority of the City of Lin- 
coln, Nebraska, is a federally subsidized housing au- 
thority. In August 1977 the defendant, Evelyn Scott 
Wolfe, entered into a written residential lease agree- 
ment with the plaintiff to occupy the south half of a 
duplex in a housing complex which contained over 
400 units operated by the plaintiff. The rental was 
$17.50 per month under a federally assisted low in- 
come housing program known as a “‘Section 23’ pro- 
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gram. The month-to-month term of the lease was to 
be automatically renewed each successive month of 
lawful occupancy. 

The lease contained the usual covenants and con- 
ditions to be fulfilled by the tenant, including a cove- 
nant ‘‘to conduct himself and cause other persons 
who are on the premises with his consent to conduct 
themselves in a manner which will not disturb his 
neighbors’ peaceful enjoyment of their accommoda- 
tions and will be conducive to maintaining the proj- 
ect in a decent, safe and sanitary condition; to re- 
frain from illegal or other activity which impairs the 
physical or social environment of the project.’’ 

On November 26, 1980, plaintiff delivered to the de- 
fendant a notice to vacate the premises on Decem- 
ber 31, 1980. The notice set out 25 separate inci- 
dents, which were listed as specific violations of the 
lease provisions constituting grounds for termina- 
tion for cause. The defendant requested a grievance 
hearing, but plaintiff denied the request. 

On January 8, 1981, plaintiff filed an action for res- 
titution in the municipal court of the city of Lincoln, 
but that action was dismissed on January 29, 1981. 
On the same day plaintiff served a second notice of 
termination on the defendant, notifying her that the 
tenancy was terminated for cause based upon listed 
incidents which involved threats to the health and 
safety of others, and that she must vacate the prem- 
ises by March 1, 1981. The January 29 notice set out 
32 violations of the lease provisions, including the 25 
shown on the first notice of termination. The notice 
also advised defendant that the housing authority 
deemed the grievance procedure inapplicable and 
that any request for grievance procedures would be 
denied. 

The defendant thereafter requested a grievance 
hearing, which was denied. On March 3, 1981, the 
defendant sent a money order to the plaintiff for the 
March 1981 rent, which was returned by plaintiff. 
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Defendant continued to occupy the premises... On 
March 13, 1981, this action for forcible detainer and 
restitution of the premises was filed by the plaintiff 
in the District Court for Lancaster County, Nebras- 
ka, under the provisions of the Uniform Residential 
Landlord and Tenant Act, Neb. Rev. Stat. §§ 76-1401 
et seq. (Reissue 1981). 

At the trial in the District Court on March 27 and 
March 30, 1981, at which the defendant was repre- 
sented by counsel, the evidence related largely to 
the 32.specific incidents listed in the notice of ter- 
mination. All except one in January 1981 occurred 
during the calendar year 1980. Police department 
records established that there had been 64 contacts 
by police officers at the defendant’s residence in 
1980. The defendant’s husband was removed from 
the premises by the police on many occasions for as- 
sault, including assaults on the defendant, her 
family, police officers, and other persons. At least 
one person was hospitalized after such an assault. 

Numerous neighbors testified as to instances when 
the defendant’s husband assaulted and threatened to 
beat up neighbors and used violent language and 
gestures in the presence of children. Various wit- 
nesses testified that the defendant’s husband and 
other persons invited or permitted on the premises 
by defendant were frequently intoxicated, noisy, un- 
ruly, and involved in various disturbances. Many 
neighbors expressed fear of exposing themselves 
and their children to the persons on the defendant’s 
premises. There was testimony on behalf of the 
housing authority that it was also concerned for the 
health and safety of its maintenance personnel be- 
cause of assaults and abuse. Maintenance person- | 
nel had responded to 25 service calls during 1980 at 
the defendant’s residence, mostly because of break- 
age. 

The defendant admitted that there had been drink- 
ing on the premises by her husband and other adults 
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involved in some of the disturbances, and that her 
neighbors had called the police approximately 35 
times. She also testified that her husband had been 
arrested on the premises on January 17, 1981, for as- 
sault and disturbing the peace and that he was in- 
carcerated at the time of trial. Other witnesses for 
the defendant simply testified that they had never 
witnessed the defendant’s husband strike or threaten 
any person, although they conceded they had wit- 
nessed the police at the defendant’s residence on 
numerous occasions. 

The District Court took the matter under advise- 
ment, briefs were filed, and on June 5, 1981, the Dis- 
trict Court found that the defendant’s tenancy was 
terminated for good cause; that the defendant had 
created and maintained a threat to the health and 
safety of other persons by making the leased prem- 
ises available to her husband and other persons who 
had demonstrated violent, assaultive behavior and 
frequent intoxication on the leased premises; and 
that other persons in close proximity to the defend- 
ant’s premises also were endangered by the activi- 
‘ties. The court also found that the acceptance of 
rent by the plaintiff for the months of December 1980 
and January and February 1981 did not waive its 
right to terminate defendant’s lease on March 1, 
1981. The court further found that the defendant 
was not entitled to a grievance hearing under the 
lease or applicable regulations and statutes, and 
that the refusal to grant such a hearing was author- 
ized and proper. The court therefore ordered the 
leased premises restored to the plaintiff. The de- 
fendant has appealed. 

The defendant contends that she was entitled to a 
grievance hearing before the housing authority be- 
fore any action for eviction could be brought in any 
court, and argues indirectly that the evidence of the 
actions and conduct which occurred on the premises 
‘leased by the defendant did not constitute a threat to 
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the health or safety of other persons sufficient to jus- 
tify the denial of a grievance hearing. We disagree. 

Procedures authorized by the Uniform Residential 
Landlord and Tenant Act, §§ 76-1401 et seq., provide 
a public housing tenant with all the required ele- 
ments of due process prior to eviction or ter- 
mination of tenancy, and a public housing tenant is 
not entitled to a prior grievance procedure where 
the eviction or termination of tenancy is based upon 
the tenant’s creation or maintenance of a threat to 
the health or safety of other tenants or public hous- 
ing authority employees. See, Spence v. Reeder, 416 
N.E.2d 914 (Mass. 1981); Housing Auth. of City of 
Hartford v. McKenzie, 36 Conn. Supp. 515, 412 A.2d 
1148 (1979); 24 C.F.R. §§ 866.51(a) and 866.53(c) 
(1982). 

In the present case the evidence is overwhelming 
that the defendant created and maintained a threat 
to the physical and mental health and safety of other 
tenants, employees, and persons in the area, and 
that the defendant was accorded every element of 
constitutional, statutory, and regulatory due proc- 
ess. The determination of the trial court that the 
defendant was not entitled to a grievance hearing 
prior to the filing of this court action for restitution 
was clearly correct. 

The remaining assignments of error by the de- 
fendant are groundless and without merit. In an at- 
tempt to protect the legal rights of the defendant, 
counsel has ignored the legal right of other tenants 
and the plaintiff to be protected against the sort of 
conduct which is reflected in this record. The ap- 
peal is frivolous. 

The judgment of the District Court is Ane: 

AFFIRMED. 

CLINTON, J., participating on briefs. 
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JAMES R. RENSHAW, APPELLANT, V. MERRIGOL-ADLER 
BAKERY, DEFENDANT AND THIRD-PARTY PLAINTIFF, 
APPELLEE, 

STATE OF NEBRASKA, SECOND INJURY F'UND, 
THIRD-PARTY DEFENDANT, APPELLEE. 

325 N.W.2d 46 


Filed October 8, 1982. No. 82-107. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Workmen’s Compensation Court on rehearing have 
the same force and effect as a jury verdict in a civil case and, if 
supported by sufficient evidence, will not be disturbed on appeal 
unless clearly wrong. 

2. Workmen’s Compensation: Proof. In a workmen’s compensation 
case the burden of proof is upen the plaintiff to prove by a pre- 
ponderance of the evidence that he is suffering from a disability 
and that such disability is the result of an accident arising out of as 
well as in the course of his employment. 

3. Workmen’s Compensation: Words and Phrases. The term 
“arising out of’? describes the accident and its origin, cause, and 
character, i.e., whether it resulted from the risks arising from and 
within the scope or sphere of the employee's job. 

4. Workmen’s Compensation. Injuries arising from exposure to a 
natural phenomenon do not arise out of employment unless the 
hazard imposed upon the employee by reason of the employment is 
greater than that to which the public generally in the area of haz- 
ard is subjected. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
Kutak Rock & Huie, for appellant. 


Hansen, Engles & Locher, P.C., for appellee Mer- 
rigol-Adler. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee Second Injury Fund. 


Submitted without oral argument. KRrivosHa, C.J., 
BosLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


CAPORALE, J. 
This appeal seeks to reverse a judgment of the Ne- 
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braska Workmen’s Compensation Court on rehear- 
ing denying the plaintiff-appellant benefits under the 
provisions of the Nebraska Workmen’s Compensa- 
tion Act. Appellant argues that the compensation 
court’s finding that he failed to prove his disability 
resulted from an accident arising out of and in the 
course of employment is clearly wrong. We dis- 
agree with that contention, and affirm the judgment 
of the compensation court. 

It is axiomatic that findings of fact made by the 
Workmen’s Compensation Court on rehearing have 
the same force and effect as a jury verdict in a civil 
case and, if supported by sufficient evidence, will 
not be disturbed on appeal unless clearly wrong. 
Butler v. Midwest Supply Co., ante p. 421, 322 
N.W.2d 815 (1982); McGinn v. Douglas County Social 
Services Admin., 211 Neb. 72, 317 N.W.2d 764 (1982). 
It is equally well established that in a workmen’s 
compensation case the burden of proof is upon the 
plaintiff to prove by a preponderance of the evidence 
that he is suffering from a disability and that such 
disability is the result of an accident arising out of 
as well as in the course of his employment. McGinn 
v. Douglas County Social Services Admin., supra; 
Union Packing Co. v. Klauschie, 210 Neb. 331, 314 
N.W.2d 25 (1982); Stoll v. School Dist. (No. 1) of Lin- 
coln, 207 Neb. 670, 301 N.W.2d 68 (1981). The term 
“arising out of’’ describes the accident and its 
origin, cause, and character, i.e., whether it resulted 
from the risks arising from and within the scope or 
sphere of the employee’s job. McGinn v. Douglas 
County Social Services Admin., supra; Union Pack- 
ing Co. v. Klauschie, supra; Stoll v. School Dist. 
(No. 1) of Lincoln, supra. 

We look at the record in light of the foregoing 
rules of law. Appellant testified that on or about Au- 
gust 15, 1980, while washing utensils inside the 
Merrigol-Adler Bakery building, he felt a sudden 
pain at his nose and, although he did not see any, 
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concluded that he had been bitten by some insect at 
that time. He gave this history on various occa- 
sions, but also, on at least one occasion, said he did 
not know where or when he had been bitten. Follow- 
ing a complicated course of medical treatment, dur- 
ing which his life was at risk, appellant now claims 
to suffer a 100 percent loss of vision of his left eye 
and a lung disability as a consequence of the subject 
occurrence, which, when combined with a previous 
hand injury, renders him totally disabled. The 
medical evidence ranges from an opinion that the 
illness in question began as a subcutaneous abscess 
on the tip of appellant’s nose from an undiscerned 
source to an opinion that, if appellant’s history is 
correct, it is reasonable to believe that the inciting 
event was the insect bite. The record also contains 
an expert opinion that because of the various insect 
control measures in place at the Merrigol-Adler 
premises, one encountered less risk of being bitten 
by an insect on those premises than is encountered 
by the general public. 

Even if the compensation court were to have found 
that appellant indeed had been bitten by an insect on 
August 15, 1980, as described by him, it could not be 
said the compensation court was clearly wrong in 
finding that the accident did not arise out of appel- 
lant’s employment with defendant Merrigol-Adler 
Bakery. Injuries arising from exposure to a natural 
phenomenon do not arise out of employment unless 
the hazard imposed upon the employee by reason of 
the employment is greater than that to which the 
public generally in the area of hazard is subjected. 
McGinn v. Douglas County Social Services Admin., 
supra; Ingram v. Bradley, 183 Neb. 692, 163 N.W.2d 
875 (1969); Mead v. Missouri Valley Grain, Inc., 178 
Neb. 553, 134 N.W.2d 243 (1965); Crow v. The Ameri- 
cana Crop Hail Pool, Inc., 176 Neb. 260, 125 N.W.2d 
691 (1964); Goodwin v. Omaha Printing Co., 131 Neb. 
212, 267 N.W. 419 (1936); Good v. City of Omaha, 125 
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Neb. 307, 250 N.W. 61 (1933); Gale v. Krug Park 
Amusement Co., 114 Neb. 482, 208 N.W. 739 (1926). 

Moreover, the medical evidence falls short of the 
requisite standard for establishing a causal relation- 
ship between the claimed occurrence and the result- 
ant disability. See Husted v. Peter Kiewit & Sons 
Constr. Co., 210 Neb. 109, 3138 N.W.2d 248 (1981), hold- 
ing testimony that it was ‘‘more likely’”’ than not that 
the event in question caused the disability to be 
inadequate. 

It cannot be said that the findings of the compen- 
sation court were clearly wrong; its judgment must 
therefore be affirmed. 

AFFIRMED. 

KRIvosHa, C.J., McCown, and WHITE, JJ., concur 
in the result. 


IN RE E}STATE OF JOHN J. FLOREY, ALSO KNOWN AS 
JACK F'LOREY, DECEASED. 

LAURA T. FLOREY, SURVIVING SPOUSE AND PERSONAL 
REPRESENTATIVE OF THE E)STATE OF JOHN J. FLOREY, 
DECEASED, APPELLANT, V. CARMELLA F'LOREY, 
ADMINISTRATRIX OF THE ESTATE OF FRANK A. FLOREY, 
DECEASED, ET AL., APPELLEES, 

325 N.W.2d 643 


Filed October 22, 1982. No. 43812. 


1. Decedents’ Estates: Wills. A patent ambiguity in a will must be 
removed by interpretation according to legal principles, and the in- 
tention of the testator must be found within the will; that intention 
is the one the testator expressed by the language of the will and not 
an entertained but unexpressed intention. 

: In searching for the intention of the testator the 
court must examine the entire will, consider each of its provisions, 
give words their generally accepted literal and grammatical mean- 
ing, and indulge the presumption that the testator understood the 
meaning of the words used. 

A will speaks as of the date of the death of the tes- 


tator. 
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4. Wills. Where there is a clear provision in a will, that clear provi- 
sion will not be controlled by a subsequent ambiguous provision. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Richard Douglas McClain, for appellant. 


A. Loy Todd, Jr., of Bailey, Polsky, Cada & Todd, 
for appellees. 


Heard before WHITE and HYAstTincs, JJ., and 
BROWER and Emeson, D. JJ. 


BROWER, D.J. 

The appellant, Laura T. Florey, as surviving 
spouse and personal representative of the estate of 
John J. Florey, also known as Jack Florey, de- 
ceased, instituted this action in the county court of 
Lancaster County, Nebraska, to interpret the will of 
the deceased, John J. Florey, hereinafter referred 
to as Jack Florey. From a decision by the District 
Court of Lancaster County affirming the county 
court, Laura T. Florey has brought this appeal. 

The facts as set out herein are not in dispute. 

Jack Florey, the decedent, executed his last will 
and testament on the 27th day of December 1966. At 
the time said will was prepared and executed, he 
and Laura T. Florey were husband and wife and 
each had previously been married. On the date said 
will was drawn and executed, Jack Florey had no 
children or issue of any deceased children and both 
his mother and father were deceased. On that date, 
however, Laura T. Florey, his wife, had one son by a 
prior marriage. The will as executed contained the 
following provisions which give rise to this contro- 
versy: “IV. I do give, devise and bequeath to my 
wife, LAURA FLOREY, upon condition that my said 
wife shall survive me, a one fourth (4%) part of my 
estate, that is that portion of my estate which would 
be equivalent to what the said LAURA FLOREY 
would be entitled to receive under the laws of de- 
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scent and inheritance in the absence of a Will. 
V. All the rest, residue and remainder of my estate, 
whether real estate, personal or mixed, wherever 
the same may be located and whenever acquired by 
me, I do give, devise and bequeath to my brother, 
FRANK FLOREY of Lincoln, Lancaster County, Ne- 
braska, upon condition that my said brother shall 
survive me. Should my said brother fail to survive 
me, then the children of my said brother, FRANK 
FLOREY, shall take the residue of my estate in 
equal, undivided shares. Should my said wife, 
LAURA FLOREY, fail to survive me as provided for 
in the immediately preceding paragraph, then my 
entire estate shall descend and be vested in my 
brother, FRANK FLOREY, or to his children in the 
event he shall predecease me.”’ 

Paragraph VI of the decedent’s will contained the 
provision nominating the brother, Frank Florey, as 
executor of his will. 

Jack Florey died on May 15, 1979, and on that date 
had no children surviving and left his wife, Laura T. 
Florey, and his brother, Frank A. Florey, surviving. 
On June 5, 1979, Laura T. Florey was appointed spe- 
cial administratrix in a formal proceeding held in 
the county court of Lancaster County, Nebraska, 
and letters of special administration were issued to 
her. The last will and testament of Jack Florey was 
filed with the court on June 14, 1979, and on July 2, 
1979, a petition was filed by John James Florey, 
nephew of the deceased, for formal probate of the 
will, determination of heirs, and for the appointment 
of a personal representative. The petition so filed 
alleged that the personal representative, Frank 
Florey, named in the will was deceased and the peti- 
tion made no recommendations as to whu snowu oe 
appointed persona] representative. 

On July 3, 1979, Laura T. Florey filed objections to 
the will, admitting that it was the last will of the de- 
ceased and alleging that the provisions set out in 
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paragraph IV required construction by the court, 
and requested that the court interpret said clause. 
An order was entered admitting the will to probate 
thereafter, and the question as to determination of 
heirs was reserved by the court. The court appoint- 
ed Laura T. Florey personal representative of the 
estate of deceased and she has acted as such ever 
since. 

A review of the court record reflects that Jack 
Florey owned some property in his own name but 
that the bulk or major portion of his estate consisted 
of property held in joint tenancy or as tenants in 
common with his spouse, Laura T. Florey. The in- 
ventory in the estate also reflects additional prop- 
erty as being held by the decedent and his nephew, 
John James Florey. 

The law of the State of Nebraska in effect on the 
date the decedent executed his will provided as fol- 
lows: ‘‘When any person shall die, leaving a hus- 
band or wife surviving, all the real estate of which 
the deceased was seized of an estate of inheritance 
at any time during the marriage, or in which the de- 
ceased was possessed of an interest ... shall de- 
scend ...in the manner following: ... (4) one half 
to the husband or wife, if there be no children... .” 
Neb. Rev. Stat. § 30-101 (Reissue 1964). Those por- 
tions of § 30-101 not pertinent to this action have been 
omitted. Neb. Rev. Stat. §§ 30-102 and 30-103 (Re- 
issue 1964) provided for the distribution of real and 
personal property held by the decedent at the date of 
his death and directed that its distribution follow the 
law of descent and inheritance as set out in § 30-101. 

Neb. Rev. Stat. § 30-107 (Reissue 1964) provided 
the right of election for the surviving spouse and 
permitted that surviving spouse to elect to receive 
property that she would receive by inheritance, de- 
scent or distribution in lieu of the provisions made 
for her in the will. . 

In 1974 the Nebraska Probate Code was adopted 
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and §§ 30-101, 30-102, 30-103, and 30-107 were re- 
pealed. Under the new probate code, Neb. Rev. 
Stat. § 30-2302 (Reissue 1979), which became effec- 
tive on January 1, 1977, the intestate share passing 
to the surviving spouse was defined as follows: 
“The intestate share of the surviving spouse is: 
(1) if there is no surviving issue or parent of the de- 
cedent, the entire intestate estate ....’’ 

With the adoption of the new probate code differ- 
ent provisions were also provided for the resident 
surviving spouse to elect under Neb. Rev. Stat. 
§ 30-2313 (Reissue 1979). This section provides that 
the surviving spouse has a right of election to take 
an elective share of one-third of an augmented es- 
tate. The augmented estate is defined in Neb. Rev. 
Stat. § 30-2314 (Reissue 1979) and involves a formula 
and calculation which requires that certain prop- 
erties be added back to the probate estate. The 
property to be added includes property given by the 
decedent during his lifetime to others and property 
held jointly by the decedent and others. The act fur- 
ther provides that certain adjustments and deduc- 
tions be made. For the purposes of this appeal it is 
not necessary for the court to go into this compli- 
cated formula. It is sufficient to state that the elec- 
tion statute protecting the spouse prior to the adop- 
tion of the new code has been completely revamped 
and no longer refers to the intestacy estate. The 
surviving spouse is entitled to elect to take that 
property which is given to her in the will or to re- 
ceive that property as computed under § 30-2314. 

It is apparent that between the date the decedent 
executed his will and the date of his death the law 
was substantially changed. At the time the will was 
drawn the statute of descent provided that the sur- 
viving spouse would have received one-half of the 
probate estate of the deceased, and there does ap- 
pear on the face of the will an ambiguity or dis- 
crepancy between the first part of paragraph IV and 
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the subsequent portion of said paragraph, or that 
part of the paragraph following the enumeration. 
The surviving spouse’s interest in the intestate es- 
tate was not one-fourth but one-half of the probate 
property under the statute in effect at the time the 
will was drawn. 

The appellant in this case argues that the clause 
defining the portion should control and that the sur- 
viving spouse should receive one-half of the probate 
estate, if the law in effect at the time of the execu- 
tion would apply. She further argues that if the law 
in effect at the date of the decedent’s death controls, 
the surviving spouse, because of the will’s reference 
to the statute of descent and distribution, should re- 
ceive all the property under the provisions of 
§ 30-2302. 

The county court ruled that the will of the de- 
ceased provided that Laura T. Florey should receive 
one-fourth of the probate estate, that the intention of 
the deceased must be gleaned from the four corners 
of the decedent’s will, and that the intent was plain 
and clear when all the clauses of the will were taken 
together. The District Court affirmed said decision, 
and appeal was effected to this court. We must af- 
firm. 

There are a number of rules of construction our 
court has adopted where there appears to be a patent 
ambiguity. A patent ambiguity is an ambiguity ap- 
pearing on the face of the instrument, whereas a latent 
ambiguity is one outside the will. ‘‘ ‘A patent am- 
biguity must be removed by interpretation accord- 
ing to legal principles and the intention of the testa- 
tor must be found in the will.’ ’’ Gretchen Swanson 
Family Foundation, Inc. v. Johnson, 193 Neb. 641, 
643, 228 N.W.2d 608, 610 (1975); McLaughlin v. 
Heath, 164 Neb. 511, 82 N.W.2d 533 (1957); Brandeis 
v. Brandeis, 150 Neb. 222, 34 N.W.2d 159 (1948). 

This is a patent ambiguity and it therefore be- 
comes a question of law as to the meaning to be 
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given to the language of the will itself. Wehrer v. 
Baker, 161 Neb. 241, 72 N.W.2d 844 (1955); Brandeis 
v. Brandeis, supra. Where in a will there is such a 
patent ambiguity resulting from the use of the words 
and nothing appears within its four corners to re- 
solve or clarify the ambiguity, the words must be 
given their generally accepted literal and gram- 
matical meaning. Brandeis v. Brandeis, supra; 
Wehrer v. Baker, supra; Lacy v. Murdock, 147 Neb. 
242, 22 N.W.2d 713 (1946); McLaughlin v. Heath, su- 
pra. The fundamental rule, however, as set forth in 
McLaughlin v. Heath, supra, and Lacy v. Murdock, 
Supra, provides, in the construction of a will, that 
the court is required to give effect to the true intent 
of the testator so far as it can be collected from the 
whole instrument, if such intent is consistent with 
the rules of law. 

The appellant in this action sets out but one as- 
signment of error, that is that the District Court 
erred in interpreting the clause set forth in the de- 
cedent’s will and that the surviving spouse should be 
entitled to the property allotted to her under the pro- 
visions of § 30-101, which was in effect on the date 
the will was executed. 

Our court has repeatedly held that the will of the 
deceased speaks as of the date of death of the tes- 
tator. Brandeis v. Brandeis, supra; McLaughlin v. 
Heath, supra; Lacy v. Murdock, supra. The right of 
a surviving spouse to elect to receive those benefits 
provided by law in lieu of those provided by the will 
also must be determined by the law in effect at the 
‘date of the decedent’s death. With the adoption of 
the new probate code, Neb. Rev. Stat. § 30-2901 
(Reissue 1979) provides that the new code applies to 
any wills of decedents dying subsequent to the effec- 
tive date of the code. The court must therefore look 
to the law in effect when the decedent died to deter- 
mine the rights of the electing spouse. - 

The appellant in this case has not lost her right to 
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elect. In fact, the record reflects that she has re- 
quested and received, under statutory provisions, 
the right to delay this election until these proceed- 
ings have been completed. 

The sole question that this court must determine is 
the intent of the decedent as gleaned from the four 
corners of the will, after giving the language therein 
its ordinary and customary meaning. The decedent 
specifically provided that his wife was to receive 
one-fourth of his property. There is no question as 
to the meaning of this clause, or phrase. The addi- 
tional portion of paragraph IV following adds noth- . 
ing to that clause when placed in the context and 
surrounded by the other provisions contained in the 
will, as set forth in the residuary clause. Had the 
decedent died prior to the effective date of the new 
probate code, the surviving spouse would have been 
at liberty to elect to receive that portion of the estate 
provided her under the intestacy laws then in effect. 
The fact that the statute was changed does not affect 
her right to elect, it merely changes the formula as 
to how that share is to be computed. 

The court notes that in her brief the appellant does 
not seriously raise the proposition that the surviving 
spouse would be entitled to all the decedent’s pro- 
bate property because of the adoption of the new 
probate code. Such a contention completely de- 
stroys the intent of the decedent when all the provi- 
sions of the will have been scrutinized. 

The appellant urges that the court adopt the ruling 
set forth in the McLaughlin case, which provides 
that where there are two provisions of a will that are 
irreconcilable, the latter provision will prevail over 
the earlier, unless the entire will discloses a con- 
trary intent. The will executed by the decedent, 
however, does, when reviewed in its entirety, dis- 
close a contrary intent. Our court has also repudi- 
ated that proposition. See, Dennis v. Omaha Na- 
tional Bank, 153 Neb. 865, 46 N.W.2d 606 (1951); 
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4 Page on Wills § 30.20 (1961). The correct rule ap- 
pears to be that where there is a clear provision it 
will not be controlled by a subsequent ambiguous 
provision. Merchants Nat. Bank of Cedar Rapids v. 
United States, 326 F. Supp. 384 (N.D. Iowa 1971); 
Stein v. U.S. National Bank, 165 Or. 518, 108 P.2d 
1016 (1941). 

‘““*The cardinal rule of testamentary construction 
is to ascertain the intention of the testator as ex- 
pressed in the will. * ** In construing a will the 
court should give effect to the true intention of the 
testator as shown by the will itself in the light of the 
attendant circumstances under which it was made, 
if that intention is consistent with the applicable 
rules of law. * * * No particular words or conven- 
tional forms of expression are necessary to enable 
one to make an effective testamentary disposition of 
his property. * * * The intention of the testator is to 
be ascertained from a liberal interpretation and 
comprehensive view of all of the provisions of the 


will.’’’ Gretchen Swanson Family Foundation, Inc. 
v. Johnson, 193 Neb. 641, 648, 228 N.W.2d 608, 610 
(1975). 


The court in this case must base its decision upon 
the literal and grammatical meaning of the words 
and phrases as they appear in the will itself and take 
into account all the provisions set forth in the will. 
It is not the province of the court to redraft or re- 
make the will of the deceased. The intent of the tes- 
tator to give one-fourth of his probate estate to his 
wife and the remainder to his brother or his broth- 
er’s children is clear. 

Accordingly, the court finds the construction 
reached by the county court and affirmed by the 
District Court of Lancaster County, viewing the will 
in its entirety, must be sustained. In consequence of 

this, the judgment of the District Court is affirmed. 
, AFFIRMED. 
Krivosnua, C.J., not participating. 
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IN RE ZOELLNER TRUST. 

DorRoTHY ANN WILLIAMS ET AL., SOLE BENEFICIARIES 
UNDER THE TRUST OF CHARLES I. ZOELLNER, DECEASED, 
APPELLEES, Vv. NATIONAL BANK OF COMMERCE TRUST 
AND SAVINGS ASSOCIATION, TRUSTEE, APPELLANT. 
325 N.W.2d 138 


Filed October 22, 1982. No. 44393. 


1. Trusts. In order to remove a trustee under the provisions of Neb. 
Rev. Stat. § 30-2816 (Reissue 1979) to further the efficient adminis- 
tration of a trust, it is necessary that the court find that the princi- 
pal place of administration has become inappropriate. 

2. Statutes. In construing a statute we must, if possible, discover the 
legislative intent from the language of the act and give effect there- 
to; but if the language is unambiguous, there is no necessity for 
construction and we have no jurisdiction to change it. 

3. Words and Phrases. ‘‘Inappropriate,’’ as used in Neb. Rev. Stat. 
§ 30-2816 (Reissue 1979), means unsuitable, unfitting, or improper. 

4. Trusts. A place of administration which may be less efficient, less 
convenient, or less pleasant than another place is not necessarily 
inappropriate unless, in combination with other circumstances, it 
interferes with the proper administration of the trust. , 

5. Trusts: Appeal and Error. Appeals involving the administration 
of a trust are equity matters and are reviewable in this court de 
novo on the record. 


Appeal from the District Court for Scotts Bluff 


County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions. 


Gary L. Dolan and Knudsen, Berkheimer, Beam, 
Richardson & Endacott, for appellant. 


John F. Wright and Wright & Simmons, for appel- 
lees. 


Heard before KrivosHA, C.J., BoSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The National Bank of Commerce Trust and Sav- 
ings Association (NBC), a Lincoln, Nebraska, bank- 
ing institution, had been serving as the trustee under 
the will of Charles I. Zoellner, deceased. Upon the 
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application of the beneficiaries, it was removed as 
such trustee by the county court of Scotts Bluff 
County, which in turn appointed the Scottsbluff Na- 
tional Bank and Trust Company as successor trustee. 
Upon appeal to the District Court, that action was 
affirmed. This appeal followed. 

According to appellant’s brief, on May 26, 1959, a 
decree of distribution was entered in the estate of 
Charles I. Zoellner, deceased, transferring the resi- 
due of his estate to The First Trust Company of Lin- 
coln, Nebraska (First Trust), as trustee named in 
his will. NBC is the successor of First Trust. The 
deceased was and the principal beneficiary, Dorothy 
Ann Williams, is a resident of Scotts Bluff County. 
At the time the will was drawn, and also as of the 
date of the settlor’s death, the Scottsbluff bank, al- 
though it had been the settlor’s personal bank, was 
possessed of no trust powers or authority. Such 
powers were not obtained until 1964. 

The beneficiaries of this trust are Dorothy Ann 
Williams, Ann O’Connor Williams, and Allan Hayes 
Williams, the daughter and grandchildren of the 
settlor. They filed their petition in 1980, alleging 
that NBC is located approximately 400 miles from 
the principal beneficiary’s home in Scottsbluff; that 
the real estate belonging to the trust is located in 
Scotts Bluff County; and that the ‘‘efficient adminis- 
tration and the best interests of the beneficiaries re- 
quire that the National Bank of Commerce be re- 
moved as the trustee ....”’ 

Principally involved in this appeal is the interpre- 
tation of Neb. Rev. Stat. § 30-2816 (Reissue 1979), 
which provides in pertinent part as follows: ‘A 
trustee is under a continuing duty to administer the 
trust at a place appropriate to the purposes of the 
trust and to its sound, efficient management. If the 
principal place of administration becomes inappro- 
priate for any reason, the court may enter any order 
furthering efficient administration and the interests 
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of beneficiaries, including . . . removal of the trustee 
and appointment of a trustee in another state.’’ 

Only Dorothy Ann Williams, Allan Hayes Wil- 
liams, and an officer of the Scottsbluff bank testi- 
fied. NBC offered no evidence. The record dis- 
closes that the corpus of the trust includes money in- 
vested in NBC’s fixed income and equity account, as 
well as real estate. This trust-owned real estate is 
one of two connected buildings which make up the 
Zoellner store. This building was purchased by the 
trustee in 1963. There is also no dispute but that the 
other building is owned by Dorothy Ann Williams, 
the sole income beneficiary of the trust; that she 
leases the trust-owned building from NBC, and, in 
turn, leases both buildings to a corporation, owned 
by Allan Hayes Williams, which operates the store. 
Mrs. Williams collects one rental check from her 
son, pays the insurance and taxes, keeps that portion 
of the rental income attributable to her own build- 
ing, and remits the balance to NBC. She then re- 
ceives quarterly income payments back from NBC. 
This arrangement is one of the reasons why she in- 
sists that it would be more convenient for her to 
have a trustee located in Scottsbluff. 

Mrs. Williams had several complaints about the 
way in which NBC managed the trust. She claims 
to have had difficulty getting reports from NBC for 
tax purposes, that no one from NBC has contacted 
her since her husband died in 1977, and that even 
though she has notified NBC of a change of address, 
checks are sent by it to her former address, where 
her son now lives. She also complained that the 
trustee did not inspect the property, that she has dif- 
ficulty reaching representatives of the trustee by 
phone and that they have not been nice to her, and 
that she has no reason to go the 400 miles to Lincoln 
other than once a year, whereas the Scottsbluff Na- 
tional Bank and Trust Company was but a half block 
from the store. 
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Allan Hayes Williams had some of the same com- 
plaints, and particularly felt that the trust officer to 
whom he was referred was quite rude to him. 
Later, after learning that this particular officer was 
then working but part time, he claims to have writ- 
ten a letter in 1977 inquiring as to who would be 
handling the trust. To this inquiry, he stated that he 
received no answer. He testified that it was neces- 
sary for his mother to manage the real property, in- 
cluding the obtaining of insurance. He also com- 
plained that as of October of 1980, the $45,000 in- 
vested in the fixed income and equity assets of the 
trustee were only returning approximately 5 per- 
cent, whereas certificates of deposit during the 
same period of time paid from 9 to 14 or 15 percent. 
The real estate was paying approximately 6 percent. 

The trust officer of the Scottsbluff bank simply 
testified that his bank was capable of and willing to 
handle this particular trust, that it would inspect the 
property at least on an annual basis, and that it 
would be less costly to do this inspection than having 
to send someone out 400 miles to do so. 

Prior to the adoption of the Nebraska Probate 
Code, which includes § 30-2816, a trustee could be re- 
moved for one of the following grounds: The exist- 
ence of a substantial personal disability in the trust- 
ee, a failure of the trustee to perform the duties of 
its position, misconduct in office of the trustee, or 
hostile relations between the beneficiaries and the 
trustee of such nature as to interfere with the proper 
execution of the trust. Reed v. Ringsby, 156 Neb. 33, 
54 N.W.2d 318 (1952). 

However, the beneficiaries assert that under the 
Nebraska Probate Code a court ‘‘may enter any or- 
der furthering efficient administration in the inter- 
ests of the beneficiary including the removal of the 
trustee.’’ Brief for Appellees at 12. The trial court 
apparently agreed with this position, because its 
findings simply were ‘‘that in furthering the efficient 
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administration of the Trust ... the National Bank of 
Commerce Trust and Savings Association should be 
removed as Trustee ....’’ We do not agree. 

It is true that under the provisions of § 30-2816 the 
court may enter any order ‘‘furthering efficient ad- 
ministration’’ of the trust, but first it must find that 
the ‘‘principal place of administration [has become] 
inappropriate for any reason.’’ We believe this lan- 
guage to be clear and unambiguous. In construing a 
statute we must, if possible, discover the legislative 
intent from the language of the act and give effect 
thereto. However, if the language is unambiguous, 
there is no necessity for construction and we have no 
jurisdiction to change it. State v. Levell, 181 Neb. 
401, 149 N.W.2d 46 (1967). 

In construing this section the key word is ‘“‘inap- 
propriate.’’ Webster’s Third New International Dic- 
tionary, Unabridged (1968), defines inappropriate as 
‘“‘Not appropriate : unbecoming, unsuitable,’’ and 
The Oxford Dictionary, Vol. V, Part II (1901), offers 
the definition of ‘‘Not appropriate; unsuitable to the 
particular case; unfitting, improper.’’ A place of 
administration which may be less efficient, less con- 
venient, or less pleasant is not necessarily improper 
or unsuitable unless, in combination with other cir- 
cumstances, it interferes with the proper adminis- 
tration of the trust. Pavel v. Hotovy, 131 Neb. 373, 
268 N.W. 297 (1936). If the law were otherwise, it 
would subject a trustee to removal proceedings 
whenever a new trust institution was created which 
was more conveniently located to the residence of 
the beneficiaries. This was not the legislative in- 
tent. 

Appeals involving the administration of a trust are 
equity matters and are reviewable in this court de 
novo on the record. Scully v. Scully, 162 Neb. 368, 76 
N.W.2d 239 (1956). After conducting such a review, 
we do not believe that the place of administration 
has become ‘‘inappropriate.”’ 


VOL. 212 SEPTEMBER TERM, 1982 679 


In re Zoellner Trust 


The rate of return on investments had nothing to 
do with the location of the trustee, nor did the 
claimed rudeness of one of its employees. Inferen- 
tially, at least, the real property was acquired by the 
trust at the request of the beneficiaries, i.e., it was 
conveniently and strategically located with refer- 
ence to the family business in which they were di- 
rectly connected. The beneficiaries were using this 
building as if they presently owned it. Their present 
and future interests and their control and obligations 
under the leases were such as to render any addi- 
tional supervision and inspection by the trustee an 
exercise in redundancy. The place of administra- 
tion of the trust did not interfere with the proper ad- 
ministration of the same, and therefore was not in- 
appropriate. 

The judgment of the District Court is reversed and 
the cause is remanded with directions to reinstate 
NBC as trustee. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., participating on briefs. 

Waite, J., dissenting. 

The majority holds that an indifferent trustee, who 
maintains limited, if any, contact with the bene- 
ficiary, is separated by hundreds of miles from the 
place where the trust corpus is located, and achieves 
an extremely modest return on trust liquid assets is 
not inappropriate. I do not agree. The District 
Court decision removing the trustee was correct and 
its decision should be affirmed. 

BosLAUGH and CLINTON, JJ., join in this dissent. 


680 NEBRASKA REPORTS VOL. 212 


Moyer v. Douglas & Lomason Co. 


GEORGE H. MOYER, JR., ET AL., APPELLANTS, V. 
DouGLas & LOMASON COMPANY ET AL., APPELLEES. 
325 N.W.2d 648 


Filed October 22, 1982. No. 44414. 


Workmen’s Compensation: Jurisdiction: Attorney Fees: Costs. 
Under Neb. Rev. Stat. § 48-118 (Reissue 1978), where an action is 
filed before a particular court and prosecuted to a final conclusion, 
whether by settlement or judgment, that court alone has jurisdic- 
tion to resolve any controversy relating to division of fees and ex- 
penses. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Reversed and dis- 
missed. 


George H. Moyer, Jr. of Moyer, Moyer & Egley, 
Thomas J. Monaghan of Monaghan, Tiedeman, 
Lynch & Gidel, and C. J. Gatz of Jewell, Otte, Gatz, 
Collins & Domina, for appellants. 


Mark M. Sipple and Luckey, Sipple & Hansen, for 
appellees. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
and HASTINGs, JJ. 


PER CURIAM. 

This case involves the allocation of expenses and 
attorney fees between employer and employee un- 
der Neb. Rev. Stat. § 48-118 (Reissue 1978). George 
H. Moyer, Jr., counsel for the injured employee, ap- 
peals from an order of the District Court for Platte 
County, Nebraska, requiring the repayment of attor- 
ney fees and expenses deducted from a portion of a 
total settlement attributable to the workmen’s com- 
pensation subrogation claim of the employer.. We 
reverse and dismiss. 

Shirley TePoel was injured on September 19, 1974, 
while operating a machine on the production line for 
her employer, Douglas & Lomason Company, one of 
the appellees. The compensation case was settled 
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and a lump sum payment approved by the District 
Court for Platte County. 

Mrs. TePoel then filed suit against Florida Pro- 
duction Engineering Company, the manufacturer of 
the machine, in the U.S. District Court for the Dis- 
trict of Nebraska. The employer, Douglas & Lo- 
mason, was asked to join as plaintiff because of its 
subrogation interest. On its refusal, the company 
was joined as defendant. During the jury trial, ne- 
gotiations on September 7, 1979, produced an offer of 
a settlement of $50,000. Further negotiations ensued 
and, at the suggestion of the trial judge, Douglas & 
Lomason’s attorney was asked whether the com- 
pany and its compensation carrier would reduce the 
amount of their subrogation interest. An agreement 
was ultimately reached that reduced the subrogation 
interest to $7,500. No discussion occurred as to allo- 
cation of attorney fees and expenses from this 
amount. Counsel stipulated that Florida Production 
Engineering Company would pay the total sum of 
$50,000 plus costs to Mrs. TePoel and the suit would 
be dismissed. 

On December 17, 1979, Moyer, counsel for Mrs. 
TePoel, transmitted the subrogation recovery to 
Douglas & Lomason less an attorney fee of one-third 
and 15 percent of the expenses. 

On December 27, 1979, the order of dismissal was 
entered in the U.S. District Court. On March 13, 
1980, counsel for Douglas & Lomason demanded re- 
payment of the deduction for attorney fees and ex- 
penses from Moyer. 

On April 9, 1980, Moyer filed a declaratory action 
in the District Court for Platte County. After a trial, 
the court found generally for the appellees and spe- 
cifically that the appellants had not complied with 
the requirements of § 48-118. The District Court en- 
tered judgment on a counterclaim for the appellees 
in the amount of $3,328.09, with interest and costs. 
The instant appeal followed. 
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The appellant Moyer maintains that based upon 
equitable principles of subrogation as set forth in 
Cagle, Inc. v. Sammons, 198 Neb. 595, 254 N.W.2d 398 
(1977), he is entitled to receive an attorney fee from 
the fund he created which benefited the subrogees. 
We find it unnecessary to reach this issue, for we 
hold that the District Court for Platte County did not 
acquire jurisdiction to resolve the dispute. 

Section 48-118 clearly encourages agreement be- 
tween counsel as to the division of attorney fees in 
order to avoid disputes of this very nature. Kitchin 
v. Burlington Northern, Inc., 382 F. Supp. 42 (D. Neb. 
1974). In the absence of an agreement, as in this 
case, the appropriate court has jurisdiction to deter- 
mine all disputes between the employer and em- 
ployee, including the setting and allocation of at- 
torney fees and expenses. Schulz v. General Whole- 
sale Coop. Co., Inc., 195 Neb. 410, 238 N.W.2d 463 
(1976). 

In the instant case Moyer’s right to receive an at- 
torney fee from the subrogees of a workmen’s com- 
pensation award is controlled by § 48-118. The stat- 
ute sets forth the procedure to be followed: ‘‘If ei- 
ther party after the giving of such notice fails, by 
and through his attorney, to join in the making of 
such claim and the prosecuting of the suit, such 
party shall waive any and all claims or causes of ac- 
tion for improper prosecution of such suit or in- 
adequacy of a settlement made in accordance here- 
with, and the party bringing the claim or prose- 
cuting the suit shall be entitled to deduct from any 
amount recovered the reasonable expenses of mak- 
ing such recovery, including a reasonable sum for 
attorney’s fees, which expenses and attorney’s fees 
shall be prorated to the amounts payable to the em- 
ployer or his insurer under the above right of subro- 
gation and to the amount in excess of such amount 
payable to the employer or his insurer under his 
right of subrogation, and which expenses and attor- 
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ney’s fees shall be apportioned by the court between 
the parties as their interests appear at the time of 
such recovery... . 

“If the employee or his personal representative or 
the employer or his compensation insurer join in the 
prosecuting of such claim and are represented by 
counsel, the reasonable expenses and the attorney’s 
fees shall be, unless otherwise agreed upon, divided 
between such attorneys as directed by the court be- 
fore which the case is pending and if no action is 
pending then by the district court in which such ac- 
tion could be brought... .’’ (Emphasis supplied.) 

In the present case the trial court ruled that 
Moyer had not complied with § 48-118 and yet pro- 
ceeded to exercise jurisdiction. There were two 
possible reasons for Moyer’s noncompliance, and 
the District Court did not state the basis for its find- 
ings. 

In viewing the notice requirement of § 48-118, we 
find that although there was substantial evidence pre- 
sented that Douglas & Lomason had notice that suit 
was to be filed, opposed the filing, and declined to co- 
operate with the attorneys for Mrs. TePoel, it is con- 
ceded that literal compliance with the notice provi- 
sions was not obtained. However, we note that literal 
compliance is not jurisdictional and that only sub- 
stantial compliance, as in this case, was necessary. 
Versch v. Tichota, 192 Neb. 251, 220 N.W.2d 8 (1974). 

The only other remaining issue regarding Moyer’s 
compliance is whether the statute placed a manda- 
tory duty upon him to seek an allocation of attorney 
fees and expenses before the proper court. This 
court cannot acquire subject matter jurisdiction if it 
was lacking at the district court level. See Anania 
v. City of Omaha, 170 Neb. 160, 102 N.W.2d 49 (1960). 

It is clear under § 48-118 that if there is a joinder 
by the employer in the prosecution of the case, any 
dispute, as contended by the appellee Douglas & 
Lomason, is to be resolved by the court before whom 
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the action is pending. When there is no joinder by 
the employer, the statute contemplates two situ- 
ations: (1) where suit is filed, and (2) where there 
is a settlement without suit. The statute states fur- 
ther that in both of these situations the fees and ex- 
penses ‘‘shall be prorated ... and... apportioned 
by the court between the parties as their interests 
appear at the time of such recovery.”’ (Emphasis 
supplied. ) 

In the typical case where the employer joins in the 
action, the court before which the action is pending 
is in a better position to allocate fees according to 
the contributions of each attorney to the case. If the 
employer fails to join, the court before which the re- 
covery was made would deduct the attorney fee 
from the employer’s subrogation interest without as 
much of an allocation problem because the employ- 
ee’s counsel made the recovery possible. In most 
cases these would be in the same court whether the 
employer joined or not; it becomes more complex, 
however, when a federal forum is chosen, as in the 
present case, and it is not entirely clear from the 
record whether the employer joined or failed to join. 

In this case the record reveals that although Doug- 
las & Lomason did retain its own counsel to repre- 
sent it and also was helpful in a few instances which 
may have required the allocation of attorney fees, 
the record indicates that overall the company and 
its counsel were harmful to the prosecution of Mrs. 
TePoel’s suit against Florida Production Engineer- 
ing. Douglas & Lomason’s president was friendly 
with the president of Florida Production Engineer- 
ing, the manufacturer of the machine that injured 
Mrs. TePoel, and, thus, it was required that court 
orders and interrogatories be served on them before 
information was furnished. Douglas & Lomason 
also moved the machine in question to another state 
and was very reluctant to let it be viewed or in- 
spected. 
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In spite of the vigorous assertions to the contrary 
by Douglas & Lomason, it is clear that the coopera- 
tion given Mrs. TePoel’s attorney was both grudging 
and late. 

After finding from the record that Douglas & 
Lomason failed to join, the core question becomes 
whether § 48-118 provides for an exclusive forum for 
its resolution, i.e., the U.S. District Court. 

‘‘‘In the determination of this question, as of 
every other question of statutory construction, the 
prime object is to ascertain the legislative intent, 
from a consideration of the entire statute, its nature, 
its object, and the consequences that would result 
from construing it one way or the other, or from 
such statute in connection with other related stat- 
utes.’ ’’ State ex rel. Boxberger v. Burns, 132 Neb. 
31, 35, 270 N.W. 656, 659 (1937). 

As a general rule, in the construction of statutes, 
the word ‘‘shail’’ is considered mandatory and in- 
consistent with the idea of discretion. State ex rel. 
Smith v. Nebraska Liquor Control Commission, 152 
Neb. 676, 42 N.W.2d 297 (1950). 

Although § 48-118 is devoid of any relevant legisla- 
tive history on this matter, it follows from the man- 
datory language of the statute and this court’s previ- 
ous holdings that the proper court to apportion fees 
and expenses in this case was not the District Court 
for Platte County but, rather, the U.S. District Court 
for the District of Nebraska, which was the forum at 
the time the settlement was entered into. The U.S. 
District Court was in a unique position to know the 
extent of participation in the recovery by both coun- 
sel. Any other court attempting to review, evaluate, 
and apportion the contributions of the respective 
counsel in hindsight would be faced with an almost 
impossible task. See Hammond v. Nebraska Nat. 
Gas Co., 209 Neb. 616, 309 N.W.2d 75 (1981). 

We note the fact that the appellee Douglas & 
Lomason was aware that an attorney fee was being 
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deducted from its subrogation interest on December 
17, 1979. The exclusive jurisdiction of the court in 
which the action was filed operates equally to bar 
any recovery of fees retained by Moyer under any 
theory, save and except in the U.S. District Court. 
The dispute arose prior to the dismissal of the action 
and no application was directed to that court. 

We therefore hold that under § 48-118, where an ac- 
tion is filed before a particular court and prosecuted 
to a final conclusion, whether by settlement or judg- 
ment, that court alone has jurisdiction to resolve 
any controversy relating to division of fees and ex- 
penses. To hold otherwise would result in unseemly 
forum shopping. The action, having been prose- 
cuted to a conclusion in the U.S. District Court, it is 
for that court to resolve the dispute between the par- 
ties. 

REVERSED AND DISMISSED. 

CLINTON, J., participating on briefs. 

WHITE and CapPorRALg, JJ., not participating. 

BosLauGH, J., dissenting. 

As I understand the record, there was no action 
between the parties pending at the time this pro- 
ceeding was commenced. Neb. Rev. Stat. § 48-118 
(Reissue 1978) specifically authorizes the District 
Court to act ‘‘if no action is pending.”’ 


STATE OF NEBRASKA, APPELLEE, V. FRANK BRITTAIN, 
APPELLANT. 
325 N.W.2d 141 


Filed October 22, 1982. No. 44448. 


1. Implied Consent Law: Blood, Breath, and Urine Tests: Appeal 
and Error. In determining whether the State has shown that the 
condition of a driver of a motor vehicle is such as to render him 
incapable of refusing a blood alcohol test under Neb. Rev. Stat. 
§ 39-669.10 (Reissue 1978) so as to make the test admissible in evi- 
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dence, this court will accept the factual determination and credi- 

bility choices made by the trial judge unless they are clearly er- 

roneous. 
: A determination that a blood alcohol test 
was taken and properly performed as provided for in Neb. Rev. 

Stat. § 39-669.11 (Reissue 1978) so as to be admissible in evidence 

generally rests within the sound discretion of the trial court and 

will not be reversed except for a clear abuse of discretion. 

3. Implied Consent Law: Blood, Breath, and Urine Tests: Juries. 
The trial court having made that determination, it is not required 
that the jury reexamine or pass upon the court’s ruling on the ad- 
missibility of the blood test. 


Appeal from the District Court for Douglas County: 
Pau. J. Hickman, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. ‘ 


HastTInGs, J. 

Following a trial to a jury the defendant, Frank 
Brittain, was convicted of motor vehicle homicide 
and was sentenced to.a term of imprisonment in the 
Nebraska Penal and Correctional Complex of not 
less than 13g years and not more than 5 years. On 
appeal to this court he assigns as error the admis- 
sion into evidence of a blood alcohol test, and im- 
proper jury instructions. We affirm. 

The motor vehicle accident out of which this 
charge arose occurred at 22nd and Dodge Streets in 
Omaha on the evening of January 18, 1981. The de- 
fendant was driving the motor vehicle in which the 
victim, Jerry Cline, was a passenger. The unlawful 
act with which the defendant was charged, which it 
was claimed made this death a motor vehicle homi- 
cide, was a violation of Neb. Rev. Stat. § 39-669.07 
(Reissue 1978), driving while intoxicated. 
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Police Officer Donald Stephens, after making a 
preliminary examination at the scene of the acci- 
dent, testified that he went on to the Lutheran Medi- 
cal Center, where the victim and the defendant had 
been taken, to conduct a further investigation. He 
said he observed the defendant being treated and 
that he was bleeding profusely from the head. He 
went on to say he observed that the defendant would 
have to be told two or three times by the medical 
personnel to do certain things to assist them in their 
treatment of him. After obtaining permission to 
talk to the defendant, the officer said he attempted 
to do so and was able to smell a strong odor of alco- 
hol. The officer testified that he then proceeded to 
read to the defendant the implied consent rights ad- 
visory. In that connection the following testimony 
of the officer is instructive: ‘‘Again, I started with 
question number one, ‘You are advised that you are 
under arrest for suspicion of operating a motor ve- 
hicle while under the influence of intoxicating liquor 
or of any drugs. Do you understand this?’ His re- 
ply was, ‘No, I don’t understand. I don’t know what 
you are talking about.’ Then question number two, 
‘You are further advised that you are required by 
the State of Nebraska to submit to a chemical test of 
breath, blood or urine as directed by the arresting 
officer for a determination of alcoholic content. 
‘When an officer directed that you may take a blood 
or urine test, you may choose a blood or urine test. 
Do you understand this?’ He stated, ‘No, I don’t un- 
derstand.’ Past that as far as verbatim goes, I 
. couldn’t say. He kept telling me he had not been in- 
volved in a traffic accident and that he didn’t own a 
pickup truck and he wasn’t driving and he didn’t 
know what I was talking about and there is nothing 
wrong with me. I am not hurt. What is all this? 
Question number three, ‘You are advised that if you 
refuse to submit to this chemical analysis of breath, 
blood or urine as directed by the arresting officer, 
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you will be charged with an additional offense of re- 
fusing to submit to a test, which provides for a fine 
or jail and a loss of license if you are convicted. Do 
you understand this?’ I received the same answer, 
that he didn’t know what I was talking about. Ques- 
tion number five deals with the tests available when 
a person is injured such as this and taken to a hos- 
pital, we request a body fluid test, blood or urine. 
The practicality of administering a breath test be- 
comes impractical at this point because the person 
cannot be transported to the police station to take 
this breath test. They are offered the choice of 
blood or urine. That deals with question number 
five or statement number five. Number six is, ‘Do 
you wish to submit —’ and there is a list of breath, 
blood or urine. Again, he said, ‘I don’t want to take 
any test. There is nothing wrong with me. I was 
not involved in a traffic accident. I was not hurt.’ 
I received responses such as this the entire time I 
was attempting to advise him of these rights.”’ 

According to Dr. Steven A. Schwid, one of the at- 
tending physicians at the hospital, the defendant ap- 
peared to be confused and seemed to have amnesia 
for the events just preceding his arrival, and had an 
odor of alcohol on his breath. The only other medi- 
cally related evidence as to the defendant’s condi- 
tion came from the medical technologist, Lynette 
Molek, who obtained the blood sample from the de- 
fendant. She testified that he was ‘‘in pretty bad 
shape,’’ and when she asked the police officer if the 
defendant knew what she was going to do, she said 
the police officer told him that this was the lady who 
was to draw a blood sample. She proceeded to do 
so, during which time the defendant three times said 
“T am sorry.”’ 

It is the defendant’s contention that, having re- 
fused to submit to the blood test, it should not have 
been taken, and, consequently, the results were not 
admissible. Neb. Rev. Stat. § 39-669.15 (Reissue 
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1978). However, Neb. Rev. Stat. § 39-669.10 (Reissue 
1978) provides that ‘‘Any person who is unconscious 
or who is otherwise in a condition rendering him in- 
capable of refusal, shall be deemed not to have with- 
drawn the consent provided by section 39-669.08 and 
the test may be given.’’ It is the State’s contention 
that the defendant’s condition was such as to render 
him incapable of refusing the test. The trial court 
agreed and received the test into evidence. 

We have been unable to find any Nebraska cases 
dealing directly with the admissibility of blood al- 
cohol tests under these circumstances. However, in 
Wohlgemuth v. Pearson, 204 Neb. 687, 285 N.W.2d 102 
(1979), we were confronted with the other side of this 
question. We cited with approval the following lan- 
guage from Campbell v. Superior Court, 106 Ariz. 
542, 479 P.2d 685 (1971): ‘‘ ‘[A] refusal to submit to 
the test occurs where the conduct of the arrested 
motorist is such that a reasonable person in the offi- 
cer’s position would be justified in believing that 
such motorist was capable of refusal and manifested 
an unwillingness to submit to the test.’’’ (Em- 
phasis supplied.) Jd. at 691, 285 N.W.2d at 104. We 
went on to say: ‘‘[A]ny other result would force the 
director and the trial court into a psychological 
guessing game as to the appellee’s state of mind and 
his degree of capability of comprehension.’ Id. at 
691, 285 N.W.2d at 104. 

Although affirming the trial court which had sup- 
pressed the test, the Montana court in State v. 
Mangels, 166 Mont. 190, 531 P.2d 1813 (1975), laid 
down the following rule for guidance in this area: 
“Section 32-2142.1, R.C.M. 1947, limits the officer’s 
discretion to those cases where the subject is in- 
capable of refusing the test. Here, we only require 
that the incapacity be determined on the basis of the 
best evidence which is reasonably available to the 
officer.’’ Id. at 194, 531 P.2d at 1315. 

In order to offer the blood test in evidence, it was 
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incumbent upon the State, as a foundational require- 
ment, to demonstrate to the trial court that it was 
taken at the direction of the officer at a time when 
the defendant was ‘‘incapable of refusal’’ of the test. 
This is not unlike the responsibility which the trial 
judge has in satisfying himself that the Miranda 
warnings have been given as a foundation for the in- 
troduction in evidence of a defendant’s ‘‘in-custody 
statement.’’” In this regard, relying upon United 
States v. Watson, 469 F.2d 362 (5th Cir. 1972), this 
court adopted, in State v. Irwin, 191 Neb. 169, 214 
N.W.2d 595 (1974), syllabus 8, which reads as fol- 
lows: ‘In determining whether the State has shown 
the admissibility of custodial statements by the 
requisite degree of proof, this court will accept the 
factual determination and credibility choices made 
by the trial judge unless they are clearly erroneous 
and in so doing we will look to the totality of the cir- 
cumstances.’’ We believe that the record clearly 
‘ supports the finding which the trial court obviously 
made in ruling upon the admissibility of the test, 
i.e., that the blood sample was taken from the de- 
fendant at a time when he was incapable of refusing 
to give the sample. That determination will not be 
disturbed by us on appeal. 

Defendant’s other principal attack upon the ad- 
missibility of this test concerns the length of time 
that elapsed from its taking until it was refrigerated 
at the police station. He cites State v. Gerber, 206 
Neb. 75, 291 N.W.2d 403 (1980), in which we said that 
before the State may offer in evidence the results of 
a breath test ‘‘the State must prove...(38) That the 
test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health ....’’ Id. at 90-91, 291 N.W.2d at 
411-12. He then points out that the regulations of the 
State of Nebraska Department of Health rules re- 
lating to analyses of blood for alcohol content re- 
quire that ‘‘While not in transit to be tested or while 
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under examination, all blood specimens shall be re- 
frigerated.”’ 

Officer Stephens testified that he received the de- 
fendant’s blood sample at approximately 2:45 in the 
morning, placed it in his shirt pocket, continued to 
investigate the accident, and at 8 o’clock in the 
morning, some 5% hours later, he turned it over to 
the property officer at the police station for re- 
frigerated storage. 

The defendant contends that during this 5-hour 
period the blood was neither in transit to be tested 
nor was it in the process of being tested. We do not 
agree. The rules do not require the officer, once he 
obtains the blood sample, to discontinue all ac- 
tivities and rush the sample to the police property 
room. We believe that the record adequately sup- 
ports the trial court’s finding that the State had 
proved that the blood specimen was properly pre- 
served, within the meaning of the regulations of the 
Nebraska Department of Health previously referred 
to. Further, the court was justified within the 
meaning of State v. Gerber, supra, in finding that 
the ‘‘test was properly conducted in accordance with 
a method currently approved by the Nebraska De- 
partment of Health’’ and therefore was admissible 
in evidence. As we stated in State v. Kerns, 201 
Neb. 617, 621, 271 N.W.2d 48, 51 (1978): ‘‘A determi- 
nation of admissibility of physical evidence gen- 
erally rests within the sound discretion of the trial 
court and will not be reversed except for a clear 
abuse of discretion.’’ There was no abuse of discre- 
tion. 

The defendant also contends that the test should 
not have been admitted because, as Neb. Rev. Stat. 
§ 39-669.09 (Reissue 1978) requires that the person 
tested shall be permitted to have a physician of his 
choice perform additional tests, the officer must ad- 
vise the defendant of this right. Such requirement 
is wholly inapplicable where the test is involuntary. 
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Also, we held in Zadina v. Weedlun, 187 Neb. 361, 190 
N.W.2d 857 (1971), that no such requirement is im- 
posed upon the officer by virtue of that statute. 

The defendant also insists that there was no proof 
that the testing device was in proper working order. 
The answer to that contention is found in the record, 
which contains sufficient evidence to support a find- 
ing that the testing device was in proper working 
condition. 

Finally, the defendant objects to the court having 
given its own instruction No. 11, and refusing to give 
the defendant’s requested instruction No. 1. These 
instructions relate to the requirements of Gerber, 
supra, that ‘‘before the State may offer in evi- 
dence the results of a breath test for the purpose of 
establishing that a defendant was at a particular 
time operating a motor vehicle while having ten- 
hundredths of one percent or more by weight of alco- 
hol in his body fluid, the State must prove the follow- 
ing: (1) That the testing device or equipment was 
in proper working order at the time of conducting 
the test; (2) That the person giving and inter- 
preting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with 
a method currently approved by the Nebraska De- 
partment of Health; and (4) That there was compli- 
ance with any statutory requirements.’’ Gerber at 
90-91, 291 N.W.2d at 411-12. The court told the jury 
that in determining the weight which the evidence 
relating to the blood test was entitled to have, it 
should consider whether the four requirements had 
been met. On the other hand, the defendant’s pro- 
posed instruction stated that if the jury found from 
the evidence that ‘‘the State has failed to prove any 
one of these four facts you must totally disregard 
any testimony or evidence received regarding the 
blood test itself and the results of the blood test.’’ 
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In refusing the defendant’s offered instruction, the 
court relied upon State v. Fox, 177 Neb. 238, 249, 128 
N.W.2d 576, 582 (1964), in which we said: ‘‘It is obvi- 
ous from the record that all the statutory founda- 
tional requirements for the admission of the result of 
the blood analysis have been met, and such evidence 
was competent and properly admitted. There is 
nothing in the statutes which, either expressly or in- 
ferentially, prohibits the use of an anticoagulant for 
the purpose of preserving the blood during the in- 
terim from withdrawal until the test. Any evidence 
to the effect that the alcoholic content of the defend- 
ant’s blood might have been affected by the pres- 
ence of an improper amount of anticoagulant in the 
test tube, or by the use of an antiseptic to cleanse 
the arm before injection with the syringe and 
needle, would have no effect upon the admissibility 
of the test, but, rather, such evidence would go only 
to the weight and credibility of the test.”’ 

The defendant insists that Fox, supra, is no longer 
the law in Nebraska, having been overruled by the 
language of Gerber, supra, as set forth earlier in 
this opinion. 

We do not interpret Gerber in this fashion. Both 
cases deal with the reception of evidence, not proof 
of facts. Both cases impose certain foundational re- 
quirements before the test may be admitted. These 
requirements were satisfied in the case at bar. Nei- 
ther case required that the jury reexamine the trial 
court’s ruling on the admissibility of the tests. The 
defendant was not entitled to the proposed instruc- 
tion and there was no error in refusing to give it. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

Write, J., concurs in the result. 

CuinTon, J., participating on briefs. 

McCown, J., dissenting. 

Neb. Rev. Stat. § 39-669.15 (Reissue 1978) provides 
in part: ‘‘If a person arrested pursuant to section 
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39-669.08 refuses to submit to the chemical test of 
blood, breath, or urine required by that section, the 
test shall not be given and the arresting officer shall 
make a sworn report to the Director of Motor Ve- 
hicles.’’ The corollary to the Nebraska implied con- 
sent statute is quoted in the majority opinion: ‘‘Any 
person who is unconscious or who is otherwise in a 
condition rendering him incapable of refusal, shall 
be deemed not to have withdrawn the consent pro- 
vided by section 39-669.08 and the test may be 
given.’’ Neb. Rev. Stat. § 39-669.10 (Reissue 1978). 

In this case it is undisputed that the defendant, in 
specific intelligible language, refused to submit to a 
blood test. The State admits that the defendant re- 
fused, but contends that his other comments show 
that he was confused, irrational, and was therefore 
in a condition rendering him incapable of refusal. 
The State therefore argues, and the majority opinion 
now holds, that because he was irrational and did 
not know what he was doing, he was incapable of re- 
fusing to take the test. His refusal and the statutory 
command that the test not be taken may therefore 
be disregarded and the test taken anyway. 

It is a contradiction in terms to hold that a person 
who has just refused to take a test is incapable of re- 
fusing. The only explanation for such a contradic- 
tion in terms is that, to be capable of refusing, a per- 
son must know and understand what he is doing. 
This court has consistently held directly contrary to 
that assumption. See Wohlgemuth v. Pearson, 204 
Neb. 687, 285 N.W.2d 102 (1979). In all cases we 
have been able to find in which the suspect mani- 
fested a refusal to submit to a chemical test by act 
or by words, and even where the evidence indicated 
he was injured, intoxicated, confused, or did not un- 
derstand the import of his refusal, the courts of this 
country have found the suspect capable of valid re- 
fusal. See, Wohlgemuth v. Pearson, supra; Dolan v. 
Rust, 195 Colo. 178, 576 P.2d 560 (1978); Hoban v. 
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Rice, 25 Ohio St. 2d 111, 267 N.E.2d 311 (1971); State 
v. Hurbean, 23 Ohio App. 2d 119, 261 N.E.2d 290 
(1970). 

We have been unable to find any criminal or civil 
case in any jurisdiction in which a court found a 
suspect incapable of refusal where the suspect did, 
in fact, manifest some sort of oral or physical re- 
fusal. Only where the suspect gave no meaningful 
response whatever, or where there was no under- 
standing of the language, was a suspect found to be 
in a condition rendering him incapable of refusal. 
See, Martinez v. Peterson, ante p. 168, 322 N.W.2d 
386 (1982); State v. Rumley, _ Mont. ____, 634 
P.2d 446 (1981). 

Nebraska has held that a conditional or qualified 
refusal to take a test is not sanctioned by the act and 
that such a refusal is a refusal to submit to the test. 
Refusal occurs whenever the suspect so conducts 
himself as to justify a reasonable person in the posi- 
tion of the requesting officer in believing that the 
suspect understood that he was asked to submit to a 
test and manifested an unwillingness to take it. See 
Wohlgemuth v. Pearson, supra. In the language of 
this court in that case: ‘‘[A]ny other result would 
force the director and the trial court into a psycho- 
logical guessing game as to the appellee’s state of 
mind and his degree of capability of comprehen- 
sion.... The evidence is overwhelming that the ap- 
pellee understood he was requested to take the test 
and did, in fact, articulate a refusal. Therefore, the 
judgment of the trial court that the appellee was 
mentally ‘incapable of refusal’ does not satisfy the 
terms of the statute ....’’ Id. at 691-92, 285 N.W.2d 
at 104. 

It is quite clear in all the cases that the defend- 
ant’s manifestation or state of mind in refusing to 
take the test is completely irrelevant. In the case at 
bar the majority opinion relies on some evidence 
that the defendant might have been suffering from 
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amnesia to explain his irrational statements and to 
support the conclusion that he did not know or un- 
derstand what he was doing when he refused. It is 
just as logical to assume that his lack of knowledge 
and understanding, if any, was due to his intoxica- 
tion. In either event his state of mind is entirely ir- 
relevant. : 

It is difficult enough for a police officer to deter- 
mine whether or not a suspect has refused to take a 
chemical test without also having to decide, after a 
refusal, as to whether the suspect was capable of re- 
fusing. In a great many cases of driving while in- 
toxicated the defendant probably does not know 
what he is doing, but it would be absurd in view of 
our previous cases to argue that a defendant in such 
a condition, who refused to take a test, was incapa- 
ble of refusal. 

As the Ohio court put it: ‘‘The subjective state of 
mind of the licensee cannot control the outcome of 
the proceedings, and a police officer is not required 
to know the state of mind of the person arrested and 
determine whether such person understood he was 
refusing to submit to the test. To require that would 
place an impossible burden on the arresting offi- 
cer.... It is possible for a licensee to be in such a 
state of intoxication that he does not understand 
what is happening, and, at the same time, by words, 
acts and general conduct to manifest an unwilling- 
ness or outright refusal to take the test.’’ Hoban v. 
. Rice, supra at 117, 267 N.E.2d at 315. 

Discussing the same issue, the Supreme Court of 
Colorado said: ‘‘Therefore, it is the driver’s ex- 
ternal minifestations [sic] of unwillingness or his 
outright refusal to take the test which are relevant, 
and not the driver’s state of mind or his later recol- 
lection of events.’’ Dolan v. Rust, supra at 175, 576 
P.2d at 562. 

Under the majority opinion in the present case, 
whenever there is a specific oral refusal to take a 
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chemical test, the arresting officer may then inter- 
pret the suspect’s state of mind, and if the refusal is 
accompanied by irrational statements or indications 
that the suspect does not know what he is doing, the 
officer can administer a chemical test over the 
suspect’s objections. In effect, the police officer is 
given the broad discretion to determine when a re- 
fusal is really not a refusal and to take the test in 
contravention of the statute. It should be noted in 
this connection that the present case is a criminal 
case in which the defendant clearly ought to have 
the benefit of the specific statute requiring that in 
the event of refusal the test shall not be taken. 
There is no logical or practical reason to force police 
officers to speculate as to whether a particular sus- 
pect’s refusal to take a test was due to his state of 
mind or physical condition. Such a result forces po- 
lice officers and the court into ‘‘a psychological 
guessing game as to the licensee’s state of mind and 
his degree of. capability of comprehension.”’ 

The statute authorizing a chemical test upon a 
person who is ‘‘incapable of refusal’’ should not be 
interpreted to allow the test to be taken where a 
suspect has, in fact, refused but, in the opinion of a 
law enforcement officer, the refusal was based on ir- 
rational or unintelligible grounds. The trial court’s 
refusal to exclude the blood test in the present case 
was erroneous. 

KRIVOSHA, C.J., and CAPORALE, J., join in this dis- 
sent. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. JOSEPH J. DIVvIs, 
RESPONDENT. 

325 N.W.2d 652 


Filed October 22, 1982. No. 81-810. 


Original action. Judgment of reprimand and pro- 
bation. 


On motion for the court. 


PER CURIAM. 

The respondent, Joseph J. Divis, was formally 
charged in this court with a violation of his license to 
practice law as provided in Neb. Rev. Stat. § 7-104 (Re- 
issue 1977), and with the violation of DR 1-102(A)(1) 
and DR 6-101(A)(3) of the Code of Professional Re- 
sponsibility on two counts. A referee was appoint- 
ed, pleadings filed, and hearing held. The referee’s 
report found that the actions of the respondent on 
both counts constituted a violation of the statute and 
disciplinary rules as charged, and recommended a 
public reprimand and further probationary condi- 
tions. No exceptions or objections have been filed to 
the referee’s report. 

On count I the record establishes that on July 14, 
1976, the respondent, acting as attorney for an es- 
tate, filed a will for probate in the Custer County 
Court. A third party named in the will was appoint- 
ed and qualified as executor, and after notice to 
creditors an order barring claims was entered on 
December 7, 1976. There have been no filings since 
then. The respondent has been attorney of record 
throughout. As early as 1978 one of the beneficiaries 
of the estate complained about the delay in the ad- 
ministration of the estate. 

An obligation of the Federal Land Bank matured 
on July 20, 1978, and the sum of $5,082.46 was de- 
posited by the Nebraska State Bank and Trust Com- 
pany in Broken Bow, Nebraska, in a checking ac- 
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count of the decedent in that bank. On February 9, 
1979, a beneficiary under the will withdrew the sum 
of $6,392.97 from the bank account and closed the ac- 
count. Respondent had failed to determine that the 
checking account of the decedent had authorized sig- 
natures other than the deceased’s before using the 
account as a depository for estate funds. 

In June 1982 a petition was filed by the personal 
representative of the estate in the District Court for 
Custer County against the bank and the beneficiary 
to recover the amount withdrawn. 

The excuses given by respondent for a delay of 
over 6 years in administering a relatively small and 
simple estate are not persuasive. 

On count II the evidence shows that on August 22, 
1975, respondent filed a will for probate in Lancaster 
County Court and secured the appointment of an ex- 
ecutor on December 17, 1975. Assets of the modest 
estate consisted entirely of personal property in Lan- 
caster County where the deceased had resided. Com- 
plaints as to delay were made to the respondent by 
attorneys, heirs, and judges of the county court from 
1976 through 1981. The original executor died in 1977 
but a successor executor was not appointed until 
May 1980. In 1979 respondent filed an inventory 
which had been signed and notarized in June 1976. 
Petition for determination of inheritance tax and ap- 
proval of final report was not filed until May 1981, 
and the personal representative was not discharged 
until July 9, 1982. There is no reasonable excuse for 
such delay. 

The respondent, having violated a disciplinary 
rule and having failed to act competently by neglect- 
ing a matter entrusted to him, is guilty of unprofes- 
sional conduct under both counts and is hereby pub- 
licly reprimanded for conduct violative of the Code 
of Professional Responsibility and of his oath as a 
member of the bar of this court. 

In accordance with the recommendation of the 
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referee the respondent is placed on a probationary 
status until the further order of this court. The con- 
ditions of probation are that the respondent shall 
forthwith take all actions required or necessary to 
close the estate pending in Custer County, Nebraska, 
with the exception of the pending action by the per- 
sonal representative against the bank and the bene- 
ficiary for the withdrawal of the bank account of the 
decedent. 

Counsel for Discipline shall determine whether the 
conditions of probation have been met and report to 
this court, which may take such further action as 
may be appropriate. 

JUDGMENT OF REPRIMAND 
AND PROBATION. 
WHITE, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. EUGENE BECK, 
APPELLANT. 
325 N.W.2d 148 


Filed October 22, 1982. No. 81-881. 


1. Speedy Trial. The primary burden is upon the State to bring the 
accused person to trial within the time provided by law, and if he is 
not brought to trial within that time, he is entitled to an absolute 
discharge from the offense alleged in the absence of an express 
waiver or waiver as provided by statute. 

. The State has the burden of proving that one or more of the 

excluded periods of time under subsection (4) of Neb. Rev. Stat. 

§ 29-1207 (Reissue 1979) is applicable if the defendant is not tried 

within 6 months of the commencement of the criminal action. 


Appeal from the District Court for Hall County: 
RICHARD L. DEBacKER, Judge. Reversed. 


John P. Murphy of Ruff & Murphy, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellee. 
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Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The sole question for review in this appeal is 
whether the trial court erred in its determination 
that the appellant was brought to trial within 6 
months after the filing of a criminal information, ex- 
cluding ‘‘The period of delay resulting from the ab- 
sence or unavailability of the defendant.’’ Neb. 
Rev. Stat. § 29-1207(4)(d) (Reissue 1979). We re- 
verse. 

The appellant was informed against in the District 
Court on October 8, 1980, charging him with theft of 
a hay swather. Neb. Rev. Stat. § 28-511(1) (Reissue 
1979). 

On November 6, 1980, the appellant’s bail was set 
at $1,500 and appellant was released by posting 10 
percent thereof. 

On December 11, 1980, an entry appears in the 
trial notes of the District Court as follows: ‘12-11-80 
Arr 12/16/80 10:00 A M’’; and on December 16, 1980, 
‘'12-16-80 Df fails to appear for arraignment; Bond 
revoked, bench warrant to issue’; and on December 
22, 1980, ‘‘12-22-80 Bench warrant issued.”’ 

On August 20, 1981, the appellant appeared before 
the District Court after arrest pursuant to the bench 
warrant. 

On September 14, 1981, the appellant, through new 
counsel, moved to dismiss for failure to comply with 
Neb. Rev. Stat. § 29-1208 (Reissue 1979). Ruling was 
deferred until after trial. Appellant was tried and 
convicted of a violation of § 28-511(1) and sentenced 
to a term of 18 months in the Nebraska Penal Com- 
plex. On November 3, 1981, the motion to discharge 
the appellant was denied. 

At the hearing on November 3, 1981, the trial court 
heard the testimony of the county judge who bound 
the appellant over for trial, who generally testified 
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that it was his custom to advise defendants in his 
court on bindover to remain in contact with their at- 
torneys so as to be advised of the date of their ap- 
pearance in the District Court. It was the position 
of the appellant in the District Court and in this 
court that neither he nor his then-appointed counsel 
was ever notified to appear for arraignment or trial. 

Philip M. Martin, Jr., former counsel, testified 
that he was notified by the county attorney to appear 
at a bond review hearing on November 11, 1980. The 
appellant did not appear, as Mr. Martin claimed not 
to know how to reach the appellant. We note, how- 
ever, that on the bond filed on November 6, 1980, in 
the District Court, the appellant’s address appears 
on the front thereof. 

No evidence of any further notice to appear served 
on either the appellant or counsel was introduced in 
evidence. Based on this record, the trial court 
found ‘‘by a preponderance of the evidence that the 
defendant absented himself. from the jurisdiction 
and was, in fact, unavailable for trial for a period of 
at least from December 16th, 1980, until August 20th, 
1981, when he appeared without counsel after having 
been apprehended on the bench warrant and, ac- 
cordingly, the motion to dismiss for lack of a aspeedy 
trial is now denied.’’ 

The record is devoid of proof to support the finding 
that the appellant left the jurisdiction or, for that 
matter, that he did not continue to reside at the ad- 
dress in Grand Island noted on the bond form. . 

Section 29-1207 provides that every person charged 
with a criminal offense shall be brought to trial with- 
in 6 months of the filing of the information. State v. 
Bolton, 210 Neb. 694, 316 N.W.2d 619 (1982). Subsec- 
tion (4) of. § 29-1207 excludes certain periods of time 
from computation of the 6-month requirement. The 
relevant portion in this case is: ‘‘(d) The period of 
delay resulting from the absence or unavailability of - 
the defendant.”’ 
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This court has previously held: ‘‘[T]he primary 
burden is upon the State to bring the accused person 
to trial within the time provided by law, and if he is 
not brought to trial within that time, he is entitled to 
an absolute discharge from the offense alleged in the 
absence of an express waiver or waiver as provided 
by statute.’’ State v. Bolton, supra at 697, 316 
N.W.2d at 621; State v. Kinstler, 207 Neb. 386, 299 
N.W.2d 182 (1980). The State also has the burden of 
proving that one or more of the excluded periods of 
time under subsection (4) of § 29-1207 is applicable if 
the defendant is not tried within 6 months of the 
commencement of the criminal action. State v. 
Johnson, 201 Neb. 322, 268 N.W.2d 85 (1978). 

The State here asserts that the appellant’s conten- 
tion must fail because no evidence was introduced 
by appellant to counter the State’s evidence of appel- 
lant’s absence from the jurisdiction. Peculiarly, the 
State cites no reference to the bill of exceptions es- 
tablishing the State’s so-called proof that the appel- 
lant departed the jurisdiction, and after diligently 
examining the record vainly, we understand the 
omission but do not condone the assertion. 

The obligation of a defendant to appear before 
the District Court is fixed by Neb. Rev. Stat. 
§ 29-901(3)(b) (Reissue 1979): ‘‘to answer the of- 
fense wherewith he may be charged, and to appear 
at such times thereafter as may be ordered by the 
proper court.’’ 

The State has failed to meet its burden under State 
v. Bolton, supra. There can be no serious dispute 
that a defendant is required to appear at those dates 
and at those times when ordered and of which he is 
notified. No evidence appears in the record showing 
the appellant and/or counsel were ever notified to 
appear. If there was proof available to support the 
trial court’s findings, it was simply not introduced. 
We can accord no weight to Andee which find no 
support in the evidence. 
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The appellant is entitled to be discharged from 
custody, the conviction set aside, and the informa- 
tion dismissed. 

REVERSED. 

CLInTon, J., participating on briefs. 

Bos.LauGu, J., dissenting. 

In holding that the defendant must be discharged 
because he was not tried within the statutory period 
prescribed in Neb. Rev. Stat. § 29-1207 (Reissue 
1979), the majority opinion establishes a rule that 
prisoners released on bail have no duty to appear in 
the absence of further notice. 

The defendant in this case was bound over to the 
District Court on October 6, 1980. Bail, which had 
been fixed at $2,500 by the county court, was reduced 
to $1,500 by the District Court on November 6, 1980. 
The bond which the defendant signed on that date re- 
quired him to appear ‘‘from day to day, and from 
term to term, until final judgment or as directed by 
said Court, until finally discharged... .”’ 

When the defendant failed to appear for arraign- 
ment on December 16, 1980, a bench warrant was is- 
sued December 22, 1980. The defendant did not 
again appear in court until August 20, 1981, after he 
had been apprehended on the bench warrant. 

The record does not show where the defendant was 
from December 16, 1980, to August 20, 1981. His first 
counsel testified that he appeared with the defendant 
on only one occasion. When he was notified to ap- 
pear with the defendant for a bond review, he at- 
tempted to contact the defendant but was unable to 
do so and had no address or phone number for the 
defendant at that time. In the absence of any evi- 
dence to the contrary, this evidence should be suffi- 
cient to support the finding of the District Court that 
the defendant was unavailable for trial from Decem- 
ber 16, 1980, to August 20, 1981. 

The general rule is that it is the responsibility of a 
' prisoner, released on bail, to appear in the District 
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Court in accordance with the terms of his bond with- 
out further notice. Holmes v. State, 17 Neb. 73, 22 
N.W. 232 (1885); The People v. Sullivan, 339 Ill. 146, 
171 N.E. 122 (1930). As stated in United States v. 
Lujan, 589 F.2d 486 (9th Cir. 1978), a defendant who 
is released on bail has a general obligation to keep 
in touch with his attorney and the court, as well 
as being present at the court proceedings against 
him. See, also, Palermo v. United States, 61 F.2d 
138 (8th Cir. 1932); Caudillo v. State, 541 S.W.2d 617 
(Tex. Crim. App. 1976). 

The rule which this case adopts rewards the de- 
fendant who, after being released on bail, conceals 
his whereabouts from the court and his attorney. 
Such a defendant should not be entitled to a dis- 
charge under Neb. Rev. Stat. § 29-1208 (Reissue 
1979). 

CLINTON, J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. JOHN HERREN, 
APPELLANT. 
325 N.W.2d 151 


Filed October 22, 1982. No. 82-014. 


1. Judges. A district judge is not disqualified to hear a case because 
he previously presided in a proceeding involving one of the parties. 

2. Judges: Appeal and Error. The overruling of a motion to dis- 
qualify a trial judge on the ground of his bias and prejudice will be 
affirmed on appeal unless the record establishes bias or prejudice 
as a matter of law. 

3. Attorney and Client. An attorney is required to perform at least as 
well as a lawyer with ordinary training and skill in the criminal 
law in his area, and he should conscientiously protect the interests 
of his client. 

4. Effectiveness of Counsel. The person challenging the competency 
of counsel has the burden of proof to establish that incompetence 
and, further, to demonstrate how the alleged inadequacy was 
prejudicial. 
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5. Constitutional Law: Attorney and Client: Conflict of Interest. 
In order to demonstrate a violation of one’s sixth amendment 
rights a defendant must establish that an actual conflict of interest 
adversely affected his lawyer’s performance. 

6. Pleas. A plea of guilty or nolo contendere, freely and voluntarily 
made, waives every defense to the charge, whether the defense is 
procedural, statutory, or constitutional. 

7. Post Conviction: Appeal and Error. It is well established that one 
seeking post conviction relief has the burden of establishing the 
basis for such relief and that the findings of the District Court in 
denying relief will not be disturbed on appeal unless they are 
clearly erroneous. 


Appeal from the District Court for Scotts Bluff 
County: RoBEerT O. Hippr, Judge. Affirmed. 


Dennis M. Coll and Raymond, Olsen, Coll & 
Ediger, P.C., for appellant. 


Paul L. Douglas, Attorney General, and Lynne 
Rae Fritz, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. 

The appellant, John Herren, appeals from an 
order entered by the District Court for Scotts Bluff 
County, Nebraska, denying the post conviction relief 
sought pursuant to the provisions of Neb. Rev. Stat. 
§§ 29-3001 et seq. (Reissue 1979). The basis of the 
post conviction relief sought by Herren, initially be- 
fore the trial court and now on the appeal in this 
court, is contained in a series of assignments of 
error presented by Herren’s court-appointed appel- 
late counsel pursuant to Herren’s instructions. The 
assignments of error are as follows: (1) That the 
presiding judge should have disqualified himself 
from hearing the post conviction relief proceedings. 
(2) That Herren was denied effective assistance of 
counsel for a number of reasons, including (a) origi- 
nal court-appointed counsel did not have the quailifi- 
cations and experience or training to be involved in 
a murder case; (b) original court-appointed counsel 
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had a conflict of interest with one of the key prosecu- 
tion witnesses; (c) original court-appointed counsel 
failed to call witnesses or investigate the diminished 
capacity or intoxication defenses; (d) original court- 
appointed counsel advised Herren to enter a plea 
prior to hearing the outcome of a motion to sup- 
press; (e) Herren was pressured by original court- 
appointed counsel to enter his plea, thereby making 
it involuntary; (f) original court-appointed counsel 
placed information in the presentence report which 
was prejudicial to Herren; and (g) the court failed 
to allow rebuttal testimony or grant a continuance 
after the hearing on post conviction relief on Decem- 
ber 23, 1981. We have now carefully examined all 
the assignments of error and determine that they 
are wholly without merit. The action of the trial 
court in denying post conviction relief should be af- 
firmed. 

In order to fully appreciate how very frivolous the 
appeal in this case is, it is necessary that we quickly 
review the facts of the original case. Herren was 
charged in a two-count information. The first count 
charged him with murder in the first degree, in vio- 
lation of Neb. Rev. Stat. § 28-303 (Reissue 1979). 
This offense may be either a Class I or Class IA 
felony and punishable by either death or life im- 
prisonment. The second count charged Herren with 
attempted first degree murder, in violation of Neb. 
Rev. Stat. § 28-201 (Reissue 1979), a Class II felony. 
A Class IT felony is punishable by imprisonment of 
not less than 1 nor more than 50 years. There is no 
factual dispute with regard to the commission of the 
crimes. The evidence clearly established that on 
the evening of May 26, 1980, Herren, accompanied 
by Denise Slater, went to Marilyn Carlson’s apart- 
ment. He stabbed Carlson once in the shoulder in 
the presence of Slater. Believing her to be dead, he 
next went to the home of Darvon Montgomery where 
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he stabbed Montgomery several times and then slit 
his throat. 

Before trial, court-appointed counsel participated 
in a Jackson v. Denno hearing. While the court’s 
decision in that regard was pending, counsel suc- 
ceeded in getting the State to file an amended infor- 
mation charging Herren with second degree murder 
of Montgomery, a Class IB felony, punishable by not 
less than 10 years nor more than life imprisonment, 
and assault in the second degree, a Class IV felony, 
punishable by not more than 5 years’ imprisonment 
or a fine of $10,000, or both fine and imprisonment. 

Thereafter, Herren appeared with his court- 
appointed counsel and, after appropriate interroga- 
tion by the trial court, entered a plea of no contest to 
each of the counts. The court sentenced Herren on 
count I, second degree murder, to a term of im- 
prisonment of 35 years, and on count II, assault in 
the second degree, to a term of 20 months to 5 years. 
To say that Douglas Warner, Herren’s original 
court-appointed counsel, had worked miracles in 
view of the circumstances would be an understate- 
ment. The evidence in the case was more than am- 
ple to have likely resulted in a conviction of both 
charges as originally filed, and could have resulted 
in Herren being executed or, at the least, sentenced 
to a term of imprisonment for the remainder of his 
natural life. We particularly make note of this fact 
at this point so that it can be apparent that any sug- 
gestion that Herren’s original court-appointed coun- 
sel was incompetent or that Herren had ineffective 
assistance of counsel is wholly frivolous. Herren’s 
original court-appointed counsel succeeded in ob- 
taining a most generous plea bargain for Herren 
and, further, a most generous sentence under the 
circumstances. 

Nevertheless, we take a moment and address the 
specific assignments of error raised. Turning first 
to the claim that the trial judge should have dis- 
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qualified himself, we find that Herren’s basis for 
this claim is founded upon some assertion that the 
trial court was prejudiced because one of the vic- 
tims was an alcohol counselor who had close ties 
with the judicial process in Scotts Bluff County, 
and because the trial judge who heard the post con- 
viction action was the judge in the original action. 
Herren’s claim of error in this regard is summed up 
in his brief in the following manner: ‘‘The familiar- 
ity of the Court with the judicial officers, support 
staff, and the Public Defender’s office gave the ap- 
pearance of unfairness or impropriety which did not 
lend itself to proper administration of the law, and 
Judge Hippe should have removed himself from the 
post-conviction proceeding.’’ The assertion, of 
course, is without any merit at all. There is no rule 
of law which automatically disqualifies a judge who 
has presided at a trial from subsequently consider- 
ing a post conviction proceeding. In Liberty Fi- 
nance Corp. v. Jones, 184 Neb. 529, 533, 169 N.W.2d 
289, 292 (1969), we specifically said: ‘‘A district 
judge is not disqualified to hear a case because he 
previously presided in a proceeding involving one of 
the parties.’’ Moreover, it is a well-established rule 
in this jurisdiction that ‘‘The overruling of a motion 
to disqualify a trial judge on the ground of his bias 
and prejudice will be affirmed on appeal unless the 
record establishes bias or prejudice as a matter of 
law.”’ State v. Davis, 198 Neb. 823, 826, 255 N.W.2d 
434, 486 (1977). The record is totally devoid of any 
evidence to support Herren’s contention that the 
trial judge was in any manner prejudiced in this 
case. 

Herren next asserts in a series of ways that he was 
denied the effective assistance of counsel. His first 
claim is that his original court-appointed counsel did 
not have sufficient experience or training in cases of 
this nature and failed to adequately advise or repre- 
sent Herren. For reasons which should be obvious 
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from what we have already described, the assign- 
ment is wholly without merit. It is well established 
that an attorney is required to ‘‘perform at least as 
well as a lawyer with ordinary training and skill in 
the criminal law in his area, and that he conscien- 
tiously protect the interests of his client.’’ State v. 
Leadinghorse, 192 Neb. 485, 489, 222 N.W.2d 573, 577 
(1974). Furthermore, it is clear that the person 
challenging the competency of counsel has the bur- 
den of proof to establish that incompetence and, fur- 
ther, to demonstrate how the alleged inadequacy 
was prejudicial. See, State v. Holloman, 209 Neb. 
828, 311 N.W.2d 914 (1981); State v. Colgrove, 207 
Neb. 496, 299 N.W.2d 753 (1980). The result obtained 
by court-appointed counsel in this case dispels 
Herren’s claim that his counsel was incompetent, 
and that assignment is wholly without merit. 

Herren’s further contention that he was denied ef- 
fective assistance of counsel because of a conflict in 
interest is likewise unsupported in the record. The 
record reflects that court-appointed counsel, who 
was a member of the public defender’s office, had, 
at an earlier date, represented Denise Slater on a 
charge of driving while intoxicated. . Immediately 
upon his assignment to the Herren case on May 27, 
1980, all communications between his office and 
Slater ceased and he filed a motion to withdraw 
from her case. The motion was formally granted on 
June 9, 1980. There is no evidence in the record to 
support any claim of a conflict in interest. In order 
to demonstrate a violation of one’s sixth amendment 
rights a defendant must establish that an actual con- 
flict of interest adversely affected his lawyer’s per- 
formance. See, Cuyler v. Sullivan, 446 U.S. 335, 
348-50, 100 S. Ct. 1708, 64 L. Ed. 2d 333 (1980); State 
v. Pope, 211 Neb. 425, 318 N.W.2d 883 (1982). Herren 
fails to produce any evidence to establish this al- 
leged conflict of interest. 

As to the balance of Herren’s claims, we may 
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easily dispose of them. An examination of this rec- 
ord, both at the original hearing and on post convic- 
tion relief, amply discloses that Herren was fully 
knowledgeable of all that was taking place and that 
he freely and voluntarily entered his plea of no con- 
test. We have frequently held that a plea of guilty 
or nolo contendere, freely and voluntarily made, 
waives every defense to the charge, whether the de- 
fense is procedural, statutory, or constitutional. 
See State v. Country, 202 Neb. 509, 276 N.W.2d 110 
(1979). In view of that fact, Herren’s claim that 
counsel failed to call witnesses or failed to raise the 
defense of diminished capacity, which does not exist 
in Nebraska, is without merit. Nor does his conten- 
tion that counsel did not wait for the outcome of the 
motion to suppress have any merit. Once Herren 
voluntarily entered his plea of no contest, the court’s 
ruling on the motion to suppress was irrelevant. 

Herren’s contentions that he was pressured into 
pleading to the reduced charges and that counsel in- 
adequately represented him by presenting psychi- 
atric reports and medical journal articles to the 
court are almost ridiculous in view of what Herren 
otherwise likely faced, absent his taking counsel’s 
advice. 

‘Tt is well established that one seeking post con- 
viction relief has the burden of establishing the basis 
for such relief and that the findings of the District 
Court in denying relief will not be disturbed on ap- 
peal unless they are clearly erroneous.’’ State v. 
Paulson, 211 Neb. 711, 713, 320 N.W.2d-115, 117 (1982). 
Moreover, in order to maintain a claim of ineffective 
counsel, the record must affirmatively support the 
claim. See State v. Meredith, ante p. 109, 321 
N.W.2d 456 (1982). The record in this case not only 
fails to support the claim but amply supports a find- 
ing that Herren was not only adequately represented 
but was extremely well represented. The action of 
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the trial court in denying post conviction relief must 
be affirmed. 

Court-appointed appellate counsel was confronted 
with an extremely difficult task and effectively car- 
ried out that task in spite of extremely difficult ob- 
stacles. 

The judgment is affirmed. 

AFFIRMED. 

McCown, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. NORDELL F'RANKLIN 
GLOVER, APPELLANT. 
325 N.W.2d 155 


Filed October 22, 1982. No. 82-063. 


Statutes. This court will, if possible, give effect to every word, 
Clause, and sentence of a statute. 


Appeal from the District Court for Madison Coun- 
ty: RicHarRD P. GARDEN, Judge. Affirmed. 


Thomas DeLay of Mueting, DeLay & Stoffer, for 
appellant. 


Paul L. Douglas, Attorney General, and Martel J. 
Bundy, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

The defendant-appellant, Nordell Franklin Glover, 
appeals from an order overruling his motion for ju- 
dicial review of the report of the Sentencing Review 
Committee (Committee), established pursuant to 
Neb. Rev. Stat. § 29-2916 (Reissue 1979), made after 
defendant had been committed to the penal com- 
plex. We affirm. 

Appellant was convicted of first degree sexual as- 
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sault, found to be a mentally disordered sex offender, 
and sentenced to 7 to 10 years’ confinement. He was 
thereupon committed to the Lincoln Regional Cen- 
ter; after a review by the Committee, the District 
Court found that appellant had received the maxi- 
mum benefit of treatment at the center and commit- 
ted him to the penal complex. After a subsequent 
review, the Committee found that appellant had a 
mental disorder and that the disorder was not treat- 
able. Thereafter, appellant filed the motion which 
is the subject of his appeal. 

Appellant argues he was entitled to a judicial re- 
view of the Committee’s second report as a matter 
of right under the provisions of Neb. Rev. Stat. 
§ 29-2918 (Reissue 1979), which states: ‘‘(1) The Sen- 
tencing Review Committee shall annually or upon 
motion of the defendant review all records of 
mentally-disordered sex offenders. (2) Prior to any 
review the regional center shall prepare and provide 
to the committee all data, including test results, 
which are relevant to the issues of whether the de- 
fendant still has a mental disorder or whether the 
defendant has received the maximum benefit of 
treatment. The committee, before making a final 
determination, may request from the appropriate 
regional center any additional information it deems 
necessary. (3) The committee shall file a written 
report with the sentencing court on the results of its 
review. Such reports shall include reasons for the 
conclusions. The court shall, upon motion of either 
party, conduct a hearing on defendant’s status upon 
receiving such written report from the Sentencing 
Review Committee. The court shall conduct such a 
hearing upon its own motion at least every four 
years.”’ 

A reading of the statute makes it abundantly clear 
that the annual review therein required is only to oc- 
cur within the context of a ‘‘mentally disordered sex 
offender’’ who has been and remains committed to a 
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regional center for treatment. The Committee’s 
second review was without legal authority. This is 
demonstrated by the fact that the paragraph requir- 
ing annual review, paragraph (1), is followed in 
paragraph (2) by language dictating preparation of 
certain data by the regional center which is to be 
provided to the Committee. No mention is made of 
any records in the custody of any other entity. 
Paragraph (3) requires the Committee to make a re- 
port to the sentencing court of the results of its re- 
view. Additionally, the next section, Neb. Rev. Stat. 
§ 29-2919 (Reissue 1979), speaks in terms of defend- 
ant’s ‘‘return to the sentencing court for further dis- 
position”? and specifically sets forth that such fur- 
ther disposition may include sentencing the defend- 
ant to the Nebraska Penal and Correctional Com- 
plex for the ‘‘remainder’’ of the sentence. Nowhere 
is there the slightest hint of a statutory mandate for 
review, annual or otherwise, once commitment to 
the penal complex has been made. 

This analysis is further borne out when the overall 
structure of article 29 of Chapter 29 of our statutes is 
noted. The progression is from presentence investi- 
gation to evaluation, to confinement to a regional 
center, to commitment at the penal complex. Sec- 
tion 29-2918 is so placed in the sequential progres- 
sion, after confinement to a regional center and be- 
fore commitment to the penal complex, as to make 
it clear that no review is to be made after commit- 
ment to the penal complex. No statutory purpose is 
served by committee review after commitment to 
the penal complex. 

There is no ambiguity or lack of an independent, 
clear meaning of the pertinent statute which would 
require or authorize us to construe the statute, and 
therefore we need not go beyond the face of the stat- 
ute, as we did in North Star Lodge #227 v. City of 
Lincoln, ante p. 236, 322 N.W.2d 419 (1982). See, 
also, PPG Industries Canada Ltd. v. Kreuscher, 204 
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Neb. 220, 281 N.W.2d 762 (1979). However, it is the 
rule that we will, if possible, give effect to every 
word, clause, and sentence of a statute. North Star 
Lodge #227 v. City of Lincoln, supra; Ulbrick v. City 
of Nebraska City, 180 Neb. 229, 141 N.W.2d 849 
(1966). To engage in the strained interpretation 
proffered by appellant would require us to violate 
this rule by effectively ignoring the clear meaning of 
paragraphs (2) and (38) of § 29-2918, which clearly 
place the annual (or other) review within the con- 
text of an ‘‘offender’’ who has been committed to a 
regional center for treatment but has not yet been 
committed to the penal complex for the duration of 
his sentence. See, also, State v. Black, 195 Neb. 366, 
238 N.W.2d 231 (1976). 

This appeal is frivolous. The trial court was cor- 
rect in overruling appellant’s motion. 

AFFIRMED. 
McCown, J., participating on briefs. 


LARRY RALPH RODGERS, APPELLANT, V. DALE ADAMS, 
APPELLEE. 
325 N.W.2d 157 


Filed October 22, 1982. No. 82-090. 


Extradition. Once the governor of the asylum state has acted on a 
requisition for extradition based on the demanding state's judicial 
determination that probable cause existed, no further judicial in- 
quiry may be had on that issue in the asylum state. 

Appeal from the District Court for Lancaster 

County: DonaLp E. ENpDacotTt, Judge. Affirmed. 


Stephen K. Yungblut, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KRIvosHA, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 
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BosLauGu, J. 

The appellant, Larry Ralph Rodgers, is charged 
with three counts of burglary and three counts of 
grand theft in Florida. He was arrested November 
19, 1981, on a Nebraska Governor’s warrant pursu- 
ant to extradition proceedings. 

On November 30, 1981, Rodgers filed his applica- 
tion for a writ of habeas corpus alleging that his de- 
tention was unlawful. After an evidentiary hearing 
the trial court dismissed the application. Rodgers 
has appealed. 

Rodgers’ assignments of error allege the extradi- 
tion papers fail to show that a neutral judicial officer 
in Florida made a finding of probable cause that he 
had committed a crime in Florida and do not state 
the circumstances surrounding the commission of 
the crime. 

One of the extradition documents is an affidavit of 
probable cause made by an assistant state attorney 
of Florida. Attached to the affidavit is a certificate 
signed by a circuit judge of Florida that ‘‘probably 
[sic] cause’’ exists. This was sufficient to comply 
with the requirement that a determination of prob- 
able cause has been made by a neutral judicial of- 
ficer of the demanding state. See Brown v. Nutsch, 
619 F.2d 758 (8th Cir. 1980). 

When a neutral judicial officer of the demanding 
state has determined that probable cause exists, the 
court in the asylum state may not review that de- 
termination. ‘‘We hold that once the governor of the 
asylum state has acted on a requisition for extradi- 
tion based on the demanding state’s judicial deter- 
mination that probable cause existed, no further ju- 
dicial inquiry may be had on that issue in the 
asylum state.’’ Michigan v. Doran, 439 U.S. 282, 290, 
99 S. Ct. 530, 58 L. Ed. 2d 521 (1978). See, also, Wise 
v. State, 197 Neb. 831, 251 N.W.2d 373 (1977). 

The affidavit of probable cause made by the as- 
sistant state attorney of Florida contained a sum- 
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mary statement of the circumstances of the crimes 
with which Rodgers is charged. 

The determination by the trial court that all statu- 
tory requirements for extradition had been satisfied 
was correct. The judgment is affirmed. 

AFFIRMED. 

McCown, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. SHIRLEY D. Cook, 
APPELLANT. 
325 N.W.2d 159 


Filed October 22, 1982. No. 82-101. 


1. Convictions: Appeal and Error. This court will not interfere with 
a conviction based upon evidence unless it is so lacking in pro- 
bative force that as a matter of law it can be said that it is insuffi- 
cient to support a verdict of guilty beyond a reasonable doubt. 

2. Sentences: Appeal and Error. A sentence imposed by the trial 
court within statutory limits will not be disturbed on appeal unless 
there has been an abuse of discretion. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


Philip M. Martin, Jr., of Higgins & Martin, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before KRIvosHA, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


HASTINGS, J. 

The defendant, Shirley D. Cook, was tried to a jury 
in the county court of Buffalo County and convicted 
of willful reckless driving, a violation of Neb. Rev. 
Stat. § 39-669.03 (Reissue 1978). She was sentenced 
to a term of imprisonment of 28 days in the county 
jail. Upon appeal to the District Court the judg- 
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ment of conviction was affirmed, but she was sen- 
tenced to a term of but 10 days in the county jail, or- 
dered to pay a fine of $100, and her license to operate 
a motor vehicle was suspended for a period of 6 
months. She has appealed to this court, alleging as 
errors the insufficiency of the evidence to support 
her conviction and the excessiveness of the sen- 
tence. We affirm. 

The defendant was charged as the result of an au- 
tomobile accident which occurred on January 11, 
1981. The defendant was traveling in a westerly di- 
rection, and the other party, Robert Cook, was trav- 
eling in an easterly direction. These two parties 
were husband and wife, but were in the process of 
dissolving their marriage and the proceedings had 
been something less than pleasant. According to 
the testimony of Robert Cook and his passenger, im- 
mediately before the accident the motor vehicle 
which the defendant was driving came straight 
across the road and struck the Robert Cook vehicle, 
which at that time was within a foot or two of the 
edge of its side of the road. Both of these witnesses 
stated that immediately after the impact the defend- 
ant got out of her vehicle and came over to Mr. Cook 
and told him in a loud, angry voice that she would 
run into him ‘‘again and again.’’ The defendant in 
her testimony denied that there had been any impact 
between the two vehicles. 

It is obvious from the record that the conflicting 
testimony presented a question of fact for the jury to 
decide. It decided the case against the defendant. 
‘‘We will not interfere with a conviction based upon 
evidence unless it is so lacking in probative force 
that as a matter of law it can be said that it is insuf- 
ficient to support a verdict of guilty beyond a rea- 
sonable doubt.’ State v. Bartholomew, ante p. 270, 
274, 322 N.W.2d 4382, 435 (1982). The evidence was 
not insufficient. 

Neb. Rev. Stat. § 39-669.04 (Reissue 1978) provides 
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that ‘‘Every person convicted of willful reckless 
driving shall be punished upon a first conviction by 
imprisonment for a period of not less than ten days 
nor more than thirty days, or by a fine of not less 
than fifty dollars nor more than one hundred dollars, 
or by both such fine and imprisonment, and the 
court shall, as part of the judgment of conviction, or- 
der such person not to drive any motor vehicle for 
any purpose for a period of not less than thirty days 
nor more than one year ....’’ (Emphasis sup- 
plied.) The sentence imposed in this case was with- 
in the limits set out by statute. The presentence in- 
vestigation report indicates that the defendant has a 
prior conviction for this same offense. In any event, 
‘‘a sentence imposed by the trial court within statu- 
tory limits will not be disturbed on appeal unless 
there has been an abuse of discretion.’’ State v. 
Hortman, 207 Neb. 393, 399, 299 N.W.2d 187, 190 
(1980). No abuse of discretion appears here. 

The judgment and sentence of the District Court 
are affirmed. 

AFFIRMED. 
McCown, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. SEBASTIAN 
FALCONE, APPELLANT. 
325 N.W.2d 160 
Filed October 22, 1982. No. 82-137. 


Pleas. A plea of guilty or nolo contendere waives every defense of 
the charge, whether the defense is procedural, statutory, or consti- 
tutional. 

Appeal from the District Court for Douglas County: 

JAMES M. MurpuHy, Judge. Affirmed. 


Paul E. Watts of Paul E. Watts & Associates, for 
appellant. 
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Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


KRIvosHA, C.J. 

The appellant, Sebastian Falcone, has appealed 
from an order entered by the District Court of Doug- 
las County, Nebraska, denying Falcone post convic- 
tion relief sought pursuant to the provisions of Neb. 
Rev. Stat. §§ 29-3001 et seq. (Reissue 1979). The ap- 
‘peal is wholly frivolous and without merit, and the 
order denying the post conviction relief is affirmed. 

Falcone was initially charged with the burglary of 
an elementary school in Omaha, Nebraska. He en- 
tered a plea of no contest, which was accepted by 
the trial court. Following a presentence investiga- 
tion, Falcone was sentenced to the Nebraska Penal 
and Correctional Complex for a term of not less than 
3 nor more than 5 years. The offense charged was a 
violation of Neb. Rev. Stat. § 28-507(1) (Reissue 
1979) and a Class III felony. By reason thereof Fal- 
cone could have been imprisoned in the Nebraska 
Penal Complex for not less than 1 year nor more 
than 20 years or fined not more than $25,000, or could 
have received both imprisonment and fine. There- 
after, Falcone appealed to this court, maintaining 
that his sentence was excessive. We disagreed and 
affirmed the sentence imposed. 

Following the filing of his petition in the present 
action seeking post conviction relief, the court 
granted Falcone an evidentiary hearing. Following 
the hearing, the court found that Falcone had freely 
and voluntarily entered his plea of no contest with 
full knowledge that he would be found guilty by the 
court. Falcone’s claim for post conviction relief is 
based upon some vague assertion that if he had 
known that one of his accomplices, a Michael 
Brown, had some contact with the police, he would 
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not have entered a plea of no contest. The argu- 
ment made by Falcone is, at best, obscure and diffi- 
cult, if not impossible, to follow. Although his peti- 
tion alleged entrapment, he abandons that position 
on appeal, having failed to offer evidence of entrap- 
ment to the District Court. Now he maintains that 
he somehow entered a plea of no contest because he 
did not know that his accomplice was a police in- 
former. On appeal, he argues the State suppressed 
evidence, but his petition fails to include any such al- 
legation, as does the record fail to disclose any such 
evidence. 

The evidence presented to the trial court at the 
time that Falcone entered his plea of no contest was 
overwhelming. The evidence discloses that on Feb- 
ruary 18, 1981, Falcone was arrested inside the 
Sunny Slope Elementary School in Douglas County, 
Nebraska. Upon arriving on the scene, deputy sher- 
iffs, responding to an intrusion alarm which was 
triggered at the Sunny Slope Elementary School, 
were drawn to a building housing the school’s air- 
conditioning units. Inside the building they found 
Falcone lying on the floor at the end of the air- 
conditioning unit. Next to him was a portion of a 
red baseball bat. A further investigation of the 
scene to determine where entry had been obtained 
revealed that a window in a back room of the build- 
ing had been broken. There was shattered glass at 
that location. A vehicle belonging to Falcone was 
found at the scene, and inside the vehicle there was 
another piece of a red baseball bat, which piece was 
fitted to and matched the piece of the baseball bat 
found inside the building where Falcone was found. 
Glass, which appeared to be glass from the broken 
window, was embedded in a portion of the baseball 
bat. Falcone made no objection to any statements 
made at the time of the arraignment, and the Dis- 
trict Court accepted the facts and his plea of no con- 
test. 
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Were we in any way able to understand Falcone’s 
argument relating to the relationship of Michael 
Brown and the police, we would nevertheless point 
out that a plea of guilty or nolo contendere waives — 
every defense of the charge, whether the defense is 
procedural, statutory, or constitutional. State v. 
Country, 202 Neb. 509, 276 N.W.2d 110 (1979). We 
need, however, not even reach that point. As we in- 
dicated at the very outset, an examination of the 
record in this case and a review of the argument 
made by Falcone clearly establish that the appeal is 
wholly frivolous and without merit. Falcone was 
caught redhanded at the scene of the crime. To sug- 
gest that he was somehow ‘“‘set up’’ and entered a 
plea of no contest because he did not know that 
Brown was somehow involved in all of this matter is 
impossible to follow. He appears to argue that his 
lack of knowledge of the alleged relationship be- 
tween Brown and the police violates his plea. In 
State v. Kluge, 198 Neb. 115, 251 N.W.2d 737 (1977), 
we rejected such an argument, holding that it is the 
knowledge of the crime and the consequences of 
pleading to the charge with which we are concerned 
and not the defendant’s knowledge of whether the 
State can succeed at trial. 

The trial court was correct in concluding that no 
post conviction relief should be granted. The judg- 
ment of the trial court in denying such relief is af- 
firmed. 

AFFIRMED, 

McCown, J., participating on briefs. 
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STATE OF NEBRASKA, APPELLEE, V. JOHN B. MAYFIELD, 
APPELLANT. 
325 N.W.2d 162 


Filed October 22, 1982. No. 82-156. 


1. Expert Witnesses. Triers of fact are not required to take the opin- 
ions of experts as binding upon them. 

2. Mental Health: Appeal and Error. This court will not interfere on 
appeal with a final order made by the District Court in a mental 
health commitment proceeding unless the court can say as a mat- 
ter of law that the order is not supported by clear and convincing 
proof. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpnuy, Judge. Affirmed. 


Michael T. Rudd and Stephen A. Brunette, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Linda L. 
Willard, for appellee. 


Heard before KRIVOSHA, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an appeal from an order of the District 
Court for Douglas County under the provisions of 
Neb. Rev. Stat. §§ 29-3701 et seq. (Cum. Supp. 1982) 
finding the defendant mentally ill and dangerous to 
others by reason of his mental illness and ordering 
him committed. The defendant has appealed. 

On August 17, 1976, the defendant was charged 
with first degree sexual assault and pleaded guilty to 
the charge. The guilty plea was withdrawn and the 
defendant was found incompetent to stand trial and 
sent to the Lincoln Regional Center for psychiatric 
and medical care and treatment and periodic evalu- 
ation of his competency until he became competent 
to stand trial. 

On March 10, 1977, the defendant was transferred 
from the Lincoln Regional Center to the Douglas 
County Hospital at the request of the court. On 
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April 8, 1977, the defendant entered a plea of guilty 
to a charge of sexual assault in the second degree 
and was sentenced to 8 months’ probation. 

On May 18, 1977, the defendant was charged with 
first degree sexual assault, robbery, and auto theft 
in Douglas County. The defendant was tried on Oc- 
tober 3, 1977, and was found not guilty by reason of . 
insanity and ordered to the Douglas County Hospital. 
The finding of not guilty by reason of insanity was 
certified to the Douglas County Board of Mental 
Health for commitment proceedings. The board 
found the defendant to be suffering from mental ill- 
ness and committed him to the Douglas County Hos- 
pital on October 31, 1977. Defendant was trans- 
ferred to the Lincoln Regional Center on November 
15, 1977, for care and treatment. 

Pursuant to § 29-3705 the District Court for Doug- 
las County asserted jurisdiction over the defendant 
in July 1981 for the purpose of conducting an evi- 
dentiary hearing on the status of the defendant. At 
the hearing held on January 7, 1982, the psychiatrist 
in charge of patient care in the unit in which the de- 
fendant had been confined testified that because of 
defendant’s schizophrenia, paranoid type, his lack of 
insight and judgment, and his denial of responsi- 
bility for his acts, the defendant continued to be dan- 
gerous to others. The psychiatrist also testified that 
at one time the defendant had been placed in a less 
restrictive ward, but because of a fight with another 
patient he had been returned to the more restrictive 
ward, and that on one occasion staff members had 
found medication hidden on the defendant’s person. 
The supervision and care recommended by this psy- 
chiatrist was ordered by the court. A psychiatrist 
who testified on behalf of the defendant felt that the 
symptoms which could lead the defendant to be dan- 
gerous were in remission and that the defendant’s 
condition was sufficiently improved so that a less re- 
strictive environment, such as the comprehensive 
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care unit of the regional center, could be utilized 
over a period of 6 to 24 months. The psychiatrist for 
the defendant relied to some extent upon the reports 
of a staff psychologist which were made before the 
incidents testified to by the chief of patient care. 

Following the evidentiary hearing the District 
Court found there was ‘‘clear and convincing”’’ evi- 
dence that the defendant was then mentally ill and 
dangerous to others by reason of his mental illness 
and that the defendant would be dangerous to others 
in the foreseeable future as demonstrated by the 
overt acts of the sexual assault with physical injury 
to the victim on August 14, 1976, and the sexual as- 
sault and robbery of May 18, 1977. 

The court ordered the defendant committed for 
treatment and returned to the Lincoln Regional Cen- 
ter to be confined to the security service unit and 
placed in the least restrictive ward of the unit which, 
in the judgment of the staff, was consistent with the 
defendant’s safety and that of other patients. The 
court also ordered that the defendant be adminis- 
tered appropriate medication in a form and manner 
which would assure its consumption by the defend- 
ant, and ordered that defendant be allowed to leave 
the locked facility of the security service unit only 
under the direct supervision of the staff for neces- 
sary medical appointments and treatment. The 
court also ordered that the next annual review and 
evidentiary hearing provided for by § 29-3703 be set 
for January 5, 1983. The defendant has appealed. 

On this appeal the defendant apparently takes the 
position that where there is any disagreement be- 
tween expert medical witnesses, the evidence can- 
not be said to be ‘‘clear and convincing.’’ We dis- 
agree. 

Although the expert testimony was, in some re- 
spects, contradictory, it was for the District Court, 
as the finder of fact, to determine the amount of 
weight to be given to the testimony of each of the ex- 
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pert witnesses. Triers of fact are not required to 
take the opinions of experts as binding upon them. 
Erving v. Tri-Con Industries, 210 Neb. 339, 314 
N.W.2d 253 (1982); Swartz v. Hess, Inc., 188 Neb. 542, 
198 N.W.2d 64 (1972). : 

The rule in regard to the ‘‘clear and convincing’’ 
standard in civil mental hearings has been estab- 
lished. This court will not interfere on appeal with a 
final order made by the District Court in a mental 
health commitment proceeding unless the court can 
say as a matter of law that the order is not sup- 
ported by clear and convincing proof. Hill v. County 
Board of Mental Health, 203 Neb. 610, 279 N.W.2d 838 
(1979). As a matter of law it cannot be said in the 
present case that the order of the District Court was 
not supported by clear and convincing proof. 

The remaining assignments of error are without 
merit. The order of the District Court is affirmed. 

AFFIRMED. 

McCown, J., participating on briefs. 


LORENZ W. OCKEN, APPELLEE, V. CHARLES J. KUNASEK 
ET AL., APPELLANTS. 
325 N.W.2d 48 


Filed October 22, 1982. No. 82-162. 
Appeal from the District Court for Seward County: 
BrYcE Bartu, Judge. Affirmed. 


Kent F. Jacobs of Blevens, Blevens & Jacobs, for 
appellants. 


James M. Egr of Egr & Birkel, for appellee. 


Submitted without oral argument. Krivosna, C.J., 
BosLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 
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PER CURIAM. 

This is an action to foreclose a mechanic’s lien on 
a residence owned by defendants. Defendants coun- 
terclaimed for breach of a construction contract. 
Judgment was entered for the plaintiff for $7,041.48 
and against the defendants on their counterclaim. 
The defendants have appealed. 

Apparently by agreement, this foreclosure action 
was tried before a jury and the judgment entered on 
the jury verdict. This court has reviewed the record 
de novo and finds that the judgment should be af- 
firmed. 

AFFIRMED. 


ST. Mary’s CHURCH OF SCHUYLER, A NEBRASKA 
NONPROFIT CORPORATION, AND ST. ANTHONY’S CHURCH 
OF COLUMBUS, A NEBRASKA NONPROFIT CORPORATION, 

APPELLANTS, V. WILLIAM Ei. TOMEK ET AL., APPELLEES. 
325 N.W.2d 164 


Filed October 22, 1982. No. 82-230. 


Attorney and Client. A lawyer owes a duty to his client to use rea- 
sonable care and skill in the discharge of his duties, but ordinarily 
this duty does not extend to third parties. 

Appeal from the District Court for Butler County: 

WILLIAM H. Norton, Judge. Affirmed. 


Douglas R. Milbourn of Tessendorf, Milbourn, 
Fehringer & Bothe, P.C., for appellants. 


William J. Mueller of Sodoro, Daly & Sodoro, for 
appellees. 


Heard before KrivosHa, C.J., HASTINGS, and 
CAPORALE, JJ., and Rist, D.J., and CoLWwELL, D.J., 
Retired. 


PER CURIAM. 
Plaintiffs-appellants, St. Mary’s Church of Schuyler 
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and St. Anthony’s Church of Columbus, seek re- 
versal of the trial court’s orders which sustained the 
demurrers of defendants-appeilees, William E. 
Tomek, John G. Tomek, and Tomek and Tomek, to 
plaintiffs’ amended petition, dismissed same upon 
plaintiffs’ election to stand thereon, and denied 
plaintiffs’ motion for new trial. We affirm. 

The operating petition alleges defendants negli- 
gently prepared the last will and testament of the 
decedent, Emil L. Kavan, by failing to accurately 
express decedent’s wishes, as the proximate result 
of which plaintiffs have been damaged. It is alleged 
that the decedent instructed defendants to so pre- 
pare his will as to distribute the residue of his estate 
to plaintiffs, share and share alike. The petition 
also alleges the conclusion that plaintiffs were bene- 
ficiaries of the attorney-client relationship entered 
into between defendants and decedent. Defendants 
demurred on the grounds the amended petition 
failed to state a cause of action and that it contained 
a misjoinder of causes of action, arguing that both 
tort and contract causes were combined as one. 

The will in question included the following provi- 
sion: ‘‘After the payment of all taxes, expenses of 
administration and proper charges allowed against 
my estate that have been paid I direct that the rest 
residue and remainder of the money in my bank ac- 
count be paid equally among Saint Mary’s Church, 
Schuyler, Nebraska and Saint Anthony’s Church, Co- 
lumbus, Nebraska.’’ Because of a dispute among 
plaintiffs and decedent’s heirs as to the meaning of 
this language, an action to construe the will was 
brought in the county court. That court ruled the 
clause to be ambiguous, found it to not be a general 
residuary clause, and ordered that the residuary es- 
tate (approximately $410,000) pass to the heirs. On 
appeal, the District Court reversed the judgment of 
the county court, ruled the language created a 
‘residuary clause, and ordered the residuary estate 
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be paid to plaintiffs in equal shares. Thereafter, the 
heirs threatened an appeal to this court. There- 
upon, plaintiffs negotiated a settlement for the sum 
of $60,000. They now seek to recover that sum, to- 
gether with attorney fees and expenses incurred and 
yet to be incurred. 

We have recently held that a lawyer owes a duty 
to his client to use reasonable care and skill in the 
discharge of his duties, but ordinarily this duty does 
not extend to third parties. Ames Bank v. Hahn, 205 
Neb. 3538, 287 N.W.2d 687 (1980). We conclude that 
rule is applicable to the facts of this case. 

In view of the foregoing determination we need not 
consider defendants’ argument that the amended pe- 
tition contains a misjoinder of causes. 

AFFIRMED. 


JOHN M. VAN NEWKIRK, APPELLEE AND 
CROSS-APPELLANT, V. BONNIE K. VAN NEWKIRK, 
APPELLANT AND CROSS- APPELLEE. 

325 N.W.2d 832 


Filed October 29, 1982. No. 81-579. 


1. Divorce: Property Division. The rules for determining division of 
property in an action for dissolution of marriage provide no mathe- 
matical formula by which such awards can be precisely deter- 
mined; they are to be determined by the facts in each case. The 
court will consider all pertinent facts in reaching an award that is 
just and equitable. 

2. Property Division: Alimony. How property, inherited by a party 
during the marriage, will be considered in determining division of 
property or award of alimony must depend upon the facts of the 
particular case and the equities involved. 

3. Property Division. When awarding property in a dissolution of 
marriage, property acquired by one of the parties through gift or 
inheritance ordinarily is set off to the individual receiving the in- 
heritance or gift and is not considered a part of the marital estate. 
An exception to the rule is where both of the spouses have con- 
tributed to the improvement or operation of the property after re- 
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ceiving it by way of inheritance or gift, or the spouse not receiving 
the inheritance or gift has significantly cared for the property dur- 
ing the marriage. 


Appeal from the District Court for Scotts Bluff 
County: Ropert O. Hippe, Judge. Affirmed as 
modified. 


Wright, Simmons & Selzer, for appellant. 


Robert W. Mullin and Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


Heard before KrRivosHa, C.J., MCCown, WHITE, and 
CAPORALE, JJ., and BRODKEY, J., Retired. 


KrivosHa, C.J. 

This is an appeal from a decree entered by the 
District Court for Scotts Bluff County, Nebraska, 
dissolving the marriage between the appellant, Bon- 
nie K. Van Newkirk, and the appellee, John M. Van 
Newkirk. The facts are essentially without dispute. 
The parties were married on December 19, 1959. As 
a result of the marriage two children were born to 
the parties, both of whom were, at the time of trial, 
minors and residing in the family home. 

The record indicates that the parties acquired 
most of their assets during the course of the mar- 
riage and both made substantial contributions to the 
marriage and to the acquisition of that property. 
There were, however, several items of property in- 
cluded by the trial court in computing the marital 
estate which are now contested by the wife. In- 
cluded in this property is a 320-acre wheat farm in 
Garden County, Nebraska, which was given to the 
wife by her parents in 1963. The trial court credited 
to the wife as her sole property the value of the farm 
in 1968 and credited to the marital estate the in- 
crease in value as determined by the court on the 
date of trial. In addition, the trial court included in 
the marital estate the value of the unharvested 
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crops located upon the farm. The wife maintains 
that this was error. 

The court further included as part of the marital 
estate stock in a mutual fund given to both the hus- 
band and wife as a gift by the wife’s parents and 
having a value at the time of trial of $21,988.80. The 
wife likewise contends that this was error. 

A third item in dispute is a loan in the amount of 
$25,000 from the father of the wife to both parties. At 
the time of trial the loan was unpaid. The court de- 
termined that the loan was not a legitimate obliga- 
tion of the parties because the father had already de- 
livered possession of the note to the parties prior to 
these proceedings and was not seeking repayment. 
The debt, therefore, was not considered in determin- 
ing the value of the marital estate. The wife like- 
wise contends that this was error. : 

The husband has filed a cross-appeal, maintaining 
that alimony allowed by the court to the wife in the 
amount of $400 per month for a maximum of 121 
months and subject to modification in the event of 
the remarriage of the wife or change of circum- 
stances was an abuse of discretion on the part of the 
trial court. 

We shall consider the errors in the order noted 
above. In doing so we are required to keep in mind 
certain basic principles. In Johnson v. Johnson, 209 
Neb. 317, 321, 307 N.W.2d 783, 787 (1981), we said: 
“(T]he rules for determining division of property in 
an action for dissolution of marriage provide no 
mathematical formula by which such awards can be 
precisely determined; they are to be determined by 
the facts in each case. The court will consider all 
pertinent facts in reaching an award that is just and 
equitable.’’ And in Ragains v. Ragains, 204 Neb. 50, 
55, 281 N.W.2d 516, 519 (1979), we said: ‘‘Generally 
speaking, awards in cases of this kind vary from 
one-third to one-half of the value of the property in- 
volved depending upon the facts and circumstances 
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of the particular case.’’ Furthermore, we review 
the record de novo, giving due regard to the trial 
court which had the opportunity to observe the wit- 
nesses. See, also, Meysenburg v. Meysenburg, 208 
Neb. 456, 303 N.W.2d 783 (1981). And in Koubek v. 
Koubek, ante p. 2, 5, 321 N.W.2d 55, 58 (1982), we 
said: ‘‘How property, inherited by a party during 
the marriage, will be considered in determining di- 
vision of property or award of alimony must depend 
upon the facts of the particular case and the equities 
involved.’’ While we have not heretofore said in ex- 
act words how property acquired by inheritance or 
gift during the marriage should be considered, an 
examination of our previous decisions discloses that 
when awarding property in a dissolution of mar- 
riage, property acquired by one of the parties 
through gift or inheritance ordinarily is set off to the 
individual receiving the inheritance or gift and is not 
considered a part of the marital estate. See, 
‘Wenger v. Wenger, 200 Neb. 446, 263 N.W.2d 855 
(1978); Cozette v. Cozette, 196 Neb. 780, 246 N.W.2d 
473 (1976); Johnson v. Johnson, supra. An exception 
to the rule is where both of the spouses have con- 
tributed to the improvement or operation of the 
property which one of the parties owned prior to the 
marriage or received by way of gift or inheritance, 
or the spouse not owning the property prior to the 
marriage or not receiving the inheritance or gift has 
significantly cared for the property during the mar- 
riage. See Rhodes v. Rhodes, 210 Neb. 3738, 314 
N.W.2d 271 (1982). 

While we are ever reluctant to disturb the division 
of property as ordered by the trial court, an ex- 
amination of the evidence in this case discloses that 
the general rule with regard to property acquired by 
inheritance or gift should be applied with regard to 
the 320-acre farm. The evidence is clear that the 
gift was specifically made to the wife. Although the 
evidence indicates that the husband may have spent 
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some limited time on the property in connection with 
the harvests, it is clear from the record that the in- 
crease in value is due principally to inflation and not 
to any significant efforts by the husband. We be- 
lieve the trial court erred in including the farm’s ap- 
preciation in the marital estate. It should have been 
set aside to the wife and disregarded in computing 
the marital estate. 

We reach the same conclusion with regard to the 
unharvested crops which were a part of the prop- 
erty. Neither party spent much, if any, time in the 
planting or harvesting of the crops, and it would 
appear that, having set aside the property to the 
wife, we should likewise include the crops. We 
reach a different conclusion with regard to the 
mutual funds. In that respect the evidence is clear 
that the gift was to both the husband and wife. We 
have no way of determining from the record that the 
wife’s father did not intend that the funds be a gift to 
both parties. For that reason the trial court was 
correct in including the value of the mutual funds in 
the marital estate. Likewise, the evidence supports 
the trial court’s conclusion that the debt had, in ef- 
fect, been canceled by the wife’s father when he re- 
turned the note and did not at any time seek repay- 
ment. 

We believe, therefore, that the decree entered by 
the trial court should be modified to exclude from 
the marital estate the appreciated value of the 
320-acre farm in Garden County and the value of the 
growing crops, and both should, as ordered by the 
trial court, be the sole and absolute property of the 
wife. When that is done, it would appear that the di- 
vision of property between the husband and wife, un- 
der the facts of this case, are disproportionate and 
not in keeping with our rules as earlier announced. 
Therefore, the wife should receive some additional 
property from the marital estate. For that reason, 
we further modify the decree of the trial court to set 
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over to the wife as her sole and own property, free of 
any right, title, or interest of the husband, the Stock 
Founders Mutual Fund which, at the time of trial, 
had a value of $21,988.80, and we further set over to 
the wife as her sole and separate property, free of 
any right, title, or interest of the husband, the IRA 
accounts of the parties which, at the time of trial, 
were in the amount of $1,750. 

We have further reviewed the husband’s conten- 
tion that the court should not have awarded alimony 
in this case. We believe, however, that in view of all 
the circumstances and in light of our previous deci- 
sions the award of alimony in this case was in all re- 
spects proper. 

For the reasons set out in this opinion, the judg- 
ment of the trial court is affirmed except as spe- 
cifically modified herein, each party to pay his or 
her own costs, including attorney fees. 

AFFIRMED AS MODIFIED. 


STEVEN GRUBBS AND MARILYN GRUBBS, APPELLEES, V. 
E. JAMES KULA, APPELLANT. 
325 N.W.2d 835 


Filed October 29, 1982. No. 82-121. 


1. Judgments: Appeal and Error. Where an action in law is tried 
without a jury, the disposition of the court has the effect of a jury 
verdict and is not disturbed on appeal unless it is clearly wrong. 

- Ina law action tried without a jury, it is not within 
our province to resolve evidentiary conflicts or to weigh evidence; 
rather, it is our obligation to review the judgment entered in light 
of the evidence and to consider the evidence in that light most 
favorable to the successful party, resolving all conflicts in his favor 
and granting him the benefit of every inference which is reason- 
ably deducible therefrom. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 
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Raymond, Olsen, Coll & Ediger, P.C., for appel- 
lant. 


Robert G. Pahlke and Van Steenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellees. 


Heard before Krivosna, C.J., MCCown, WHITE, and 
CAPORALE, JJ., and BRODKEY, J., Retired. 


CAPORALE, J. 

This is an appeal from a contract action tried 
without a jury. The defendant-appellant, E. James 
Kula, appeals from a judgment which awarded the 
plaintiff-appellee Steven Grubbs the sum of $8,860.40 
and dismissed defendant’s counterclaim. We af- 
firm. 

Defendant contends five errors were made by the 
trial court: first, in determining the amount of the 
monthly wage guaranteed to plaintiff; second, in 
finding the amount of the plaintiff’s share of the 1979 
calf crop; third, in refusing to admit testimony re- 
garding rent, utilities, and gasoline furnished to 
plaintiff, which allegedly entitled defendant to a like 
reduction from the monthly guarantee; fourth, in de- 
termining the amount of damages it awarded to 
plaintiff for the breach; and, fifth, in failing to find 
that plaintiff had failed to properly maintain defend- 
ant’s ranch during the 1979 summer season, with the 
result that the 1979-80 wheat crop yield was reduced, 
to defendant’s damage, in the amount of $8,137.50. 

The record indicates that plaintiff and defendant 
agree they entered into an arrangement under the 
terms of which plaintiff was to operate defendant’s 
ranch. They also agree that although this action 
was brought in the names of both Steven Grubbs and 
his wife Marilyn, the arrangement was only between 
Mr. Grubbs and defendant. Thereupon, any simi- 
larity in the testimony of the parties ceases. 

Plaintiff asserts in substance that he and defend- 
ant had an oral contract, modified each growing sea- 
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son, under the terms of which he operated defend- 
ant’s ranch. For the 1978 season, plaintiff claims he 
was to be guaranteed the wages which he had there- 
tofore been receiving at Hiner Implement Company, 
in the amount of $1,100 per month, and.also one-third 
of the wheat crop, if any; he was to incur no person- 
al liability for any expense, regardless of the nature 
of the item. During the 1978-79 winter season, plain- 
tiff and his wife moved into the house on the ranch in 
question. Plaintiff asserts that there was to be no 
rent paid nor offset given therefor, also that defend- 
ant agreed to pay the utilities. For the 1979 season, 
plaintiff asserts the agreement was identical and 
that he also was to care for about 50 head of cattle, 
some of which were to have been bred; for this he 
was to receive one-half of the calf crop. Plaintiff 
further testified that when the time came for an ac- 
counting and settlement of the 1979 season, defend- 
ant refused to pay anything, explaining he ‘‘couldn’t 
afford any division’’ that year, since he ‘‘hadn’t had 
as good crops’’ in his other agricultural operations 
as he had desired. 

Defendant asserts in substance that he never 
made any crop-sharing agreements with plaintiff, 
that he instead merely took plaintiff on as a hired 
man on a wage basis. Defendant further asserts he 
was to be paid, or take as an offset, $200 per month 
as rental for the house; that he never agreed to give 
plaintiff any of the calf crop (in fact, the cattle were 
not even to have been bred); that he had only agreed 
to pay for propane gas and diesel fuel but not for 
other utilities; and that he never had the conversa- 
tion wherein he allegedly refused to pay plaintiff 
amounts for the 1979 season. 

The record is also replete with conflicting testi- 
mony concerning, among other items, the crops 
actually harvested; repair costs; the condition of 
machinery; the condition of the land at various 
times regarding the care given it, or lack thereof; 
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and proper maintenance for defendant’s equipment 
used on and kept at the ranch. 

With respect to defendant’s first and second con- 
tentions of error, there is little in the record other 
than the parties’ own conflicting testimony concern- 
ing the monthly amount to be paid: plaintiff asserts 
it was $1,100, defendant asserts it was $1,000; plain- 
tiff claims he was to have one-half of the calf crop, 
defendant states there was no such agreement. 
Where an action in law is tried without a jury, the 
disposition of the court has the effect of a jury ver- 
dict and is not disturbed on appeal unless it is clear- 
ly wrong. Atlas Steel & Wire Corp. v. L & M Constr. 
Chemicals, Inc., ante p. 16, 321 N.W.2d 64 (1982); 
Smith v. Erftmier, 210 Neb. 486, 315 N.W.2d 445 
(1982). We find nothing in the record to suggest 
either that the $1,100 amount finding or the finding of 
a calf-crop sharing agreement was clearly wrong. 

The third contention alleges error by the court in 
refusing to admit testimony concerning rent, utili- 
ties, and gasoline allegedly furnished to plaintiff, 
which supposedly entitled defendant to a like reduc- 
tion from the monthly guarantee or wage which was 
to have been paid to plaintiff. A reading of the 
actual counterclaim indicates that although it does 
in fact contain the word ‘‘accounted,”’ it nonetheless 
in substance seeks a setoff, so that defendant’s argu- 
ment that the cause related only to an accounting 
and not to a setoff is without merit. The setoff/ 
accounting counterclaim cause was dismissed 
earlier in the proceeding. No error is claimed as to 
that dismissal. It primarily related to a setoff, and 
the action of the court in excluding evidence con- 
cerning it was necessarily correct. In this connec- 
tion we observe that although the transcript contains 
copies of a number of useless documents (e.g., a 
special appearance; a motion for leave to withdraw, 
and the ruling thereon; and various discovery items, 
none of which are at issue), the ruling dismissing the 
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setoff/accounting cause of the counterclaim is ab- 
sent. Plaintiff refers in his brief to the dismissal by 
agreement at the pretrial conference and documents 
the statement only by a reference to counsel’s con- 
versations with the trial judge. We do find in the 
bill of exceptions, as a result of our own search, the 
trial judge’s statement during trial that the perti- 
nent language had been stricken. We refer counsel 
to the Revised Rules of the Supreme Court of Ne- 
braska (1982), Rules 4A, 9C, and 9D(1)(f). We cau- 
tion that failure to cause proper preparation of the 
record or the.failure to properly document the brief 
with appropriate references to the record carries 
substantial risks and may have grave consequences. 

Defendant’s fourth contention relates to the pro- 
priety of the court’s determination of the amount of 
damages which it awarded to plaintiff. Defendant 
argues that the damages awarded are not substanti- 
ated by the evidence and are not sufficiently certain 
in nature, but are speculative and contingent. This 
supposition and the cases which defendant cites in 
support thereof are not apposite here. The evidence 
adduced, which ranged from oral testimony to writ- 
ten documentation, including bills and invoices, was 
sufficiently substantial and certain in nature as to 
allow the trial court to arrive at a reasonable deter- 
mination. The amount which it settled upon was not 
clearly wrong so as to require a reversal in view of 
the dollar amounts adduced relating to various mat- 
ters, including the wage equivalency guarantee, the 
sharing of the calf crop, and the unreimbursed ex- 
penditures. Absent such a disparity, the amount 
will not be disturbed on appeal. Smith v. Erftmier, 
supra. 

Finally, defendant contends error in the failure to 
find that plaintiff had not properly maintained the 
ranch during the 1979 summer season but, rather, 
had allowed it to become infested with weeds to the 
point that the yield of the 1979-80 wheat crop was re- 
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duced, to defendant’s damage, in the amount of 
$8,137.50. The evidence in the record could support 
a conclusion either way on this point; it is not so 
clearly supportive of defendant rather than plaintiff 
that we may disturb it on appeal. Smith v. Erft- 
mier, supra. 

In reaching these conclusions, we are mindful that 
it is not within our province here to resolve evi- 
dentiary conflicts or to weigh evidence; rather, it is 
our obligation to review the judgment entered in 
light of the evidence and to consider the evidence in 
that light most favorable to the successful party, re- 
solving all conflicts in his favor and granting him 
the benefit of every inference which is reasonably 
deducible therefrom. Noll v. Valley County Hos- 
pital, ante p. 22, 321 N.W.2d 66 (1982); Atlas Steel & 
Wire Corp. v. L & M Constr. Chemicals, Inc., ante p. 
16, 321 N.W.2d 64 (1982); Cotner College v. Estate of 
Hester, 155 Neb. 279, 51 N.W.2d 612 (1952). From 
this perspective it can in no wise be said that it was 
reversible error to find against defendant on his 
counterclaim. 

The judgment of the court below is hereby af- 
firmed. 

AFFIRMED. 


Mary A. JENSEN, APPELLANT, V. FLOAIR, INC., 
APPELLEE. 
326 N.W.2d 19 


Filed November 5, 1982. No. 44078. 


Workmen’s Compensation: Jurisdiction. While one entering into a 
contract for hire in this state for work to be performed elsewhere, 
standing alone, may be a statutory employee under the provisions 
of Neb. Rev. Stat. § 48-115(2)(c) (Reissue 1978), unless the em- 
ployer, who is a nonresident, is performing work in this state, em- 
ploying one or more employees in the regular trade, business, pro- 
fession, or vocation of such employer, it is not a statutory employer 
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as defined by Neb. Rev. Stat. §§ 48-114 and 48-106(1) (Reissue 1978). 
Absent a statutory employer, the provisions of Neb. Rev. Stat. 
§ 48-101 (Reissue 1978) have no application. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


John B. Ashford of Bradford, Coenen & Ashford, 
for appellant. 


Douglas L. Kluender of The Healey Law Office, 
for appellee. 


Heard before KrRivosHA, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


Krivosua, C.J. 

This is an appeal from an order entered by the Ne- 
braska Workmen’s Compensation Court dismissing 
appellant Mary A. Jensen’s petition. This court pre- 
viously heard argument in this case and issued an 
opinion which is found at 211 Neb. 403, 318 N.W.2d 
870 (1982). Following the release of our opinion, the 
appellant filed a motion for rehearing. We granted 
a rehearing in this case and now determine that al- 
though the basis upon which the Nebraska Work- 
men’s Compensation Court dismissed appellant’s pe- 
tition was in error, the result was correct. Accord- 
ingly, then, we affirm the judgment of the Nebraska 
Workmen’s Compensation Court in dismissing Jen- 
sen’s petition. Our previous opinion in Jensen v. 
Floair, Inc., 211 Neb. 403, 318 N.W.2d 870 (1982), is 
withdrawn and this opinion substituted in its place. 

The relevant facts in this case are not generally in 
dispute. In 1970, following his retirement from the 
Navy, Clifford Jensen sought a job as an aircraft 
pilot. In 1971 Jensen applied in person to the appel- 
lee, Floair, Inc., at its offices in Wichita, Kansas, 
and made test flights. On December 26, 1971, Floair 
telephoned Jensen at his home in Bellevue, Nebras- 
ka, and offered him a position as a pilot. Jensen ac- 
cepted the offer by telephone, and the next day went 
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to Wichita, Kansas, and began work for Floair. 
Thereafter, Jensen continued to work for Floair as a 
ferry pilot, primarily in connection with interna- 
tional deliveries. 

On October 31, 1977, Jensen was assigned to de- 
liver an airplane to Sydney, Australia. Upon his re- 
turn from Australia, Jensen was a passenger on a 
commercial flight which was routed through Den- 
ver, Colorado. On November 10, 1977, while Jensen 
was awaiting a flight at Denver’s Stapleton Airport, 
he suffered a fatal heart attack. 

Jensen’s widow filed this action under the Nebras- 
ka workmen’s compensation laws on November 9, 
1979, alleging that Jensen’s heart attack arose out of 
and in the course of his employment with Floair. In 
particular, she contends that her husband’s heart at- 
tack was due to work-related strain while piloting 
the plane to Australia and on the return trip from 
that destination. 

Floair’s answer alleged that the Nebraska Work- 
men’s Compensation Court did not have jurisdiction 
to determine the dispute, and that the death of Jen- 
sen did not arise out of and in the course of his em- 
ployment with Floair, and requested dismissal of the 
petition. 

It is without dispute that Floair, Inc., is a Kansas 
corporation which maintains its business offices in 
Wichita, Kansas, and operates two major divisions, 
one of ferrying aircraft to various international and 
domestic destinations and the other of maintaining 
fixed-base operation activities. It has no business 
offices, hangars, or other facilities in any state other 
than Kansas. At the time of Jensen’s death, Floair 
did no business in Nebraska, maintained no agents_ 
or agencies in Nebraska, and did not deliver any 
planes to Nebraska. The president of Floair testi- 
fied that, in his memory, none of its pilots had ever 
delivered a plane to Nebraska. Most pilots em- 
ployed by Floair lived in the area of Wichita, Kan- 
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sas, but a few lived in other areas. All flight assign- 
ments are made in Wichita. The record was clear 
that except for the telephone call between Floair and 
Jensen, Floair has had no contacts in the State of 
Nebraska. : 

At the initial hearing in the Nebraska Workmen’s 
Compensation Court, the court determined that it 
had jurisdiction of the case under Neb. Rev. Stat. 
§ 48-115(2)(c) (Reissue 1978) because the initial con- 
tract of employment was accepted by telephone in 
Nebraska in 1971. Section 48-115(2) provides in part 
as follows: “If an employee subject to this act suf- 
fers an injury on account of which he or, in the event 
of his death, his dependents would otherwise have 
been entitled to the benefits provided by this act, the 
employee or, in the event of his death, his de- 
pendents shall be entitled to the benefits provided 
under this act if the injury or injury resulting in 
death occurred within this state, or if at the time of 
such injury ... (c) the contract of hire was made 
within this state.’’ After determining that it had ju- 
risdiction, however, the court found that Jensen had 
failed to sustain her burden of proving that her hus- 
band’s death arose out of and in the course of his 
employment, and dismissed her petition. 

Upon rehearing before a three-judge panel of the 
court, the court found that the 1973 amendment to 
§ 48-115(2), purportedly extending jurisdiction to any 
case in which the original contract of hire was made 
in Nebraska, and cited above, had no retroactive ef- 
fect. The court then determined that it was without 
jurisdiction to hear the case, and that it was un- 
necessary to decide whether Jensen’s death arose 
out of his employment. The court again dismissed 
appellant’s petition, and this appeal followed. 

Jensen contends that because the original contract 
of hire entered into in 1971 was concluded by a tele- 
phone acceptance in Nebraska, the provisions of 
§ 48-115(2)(c) apply. We need not, however, reach 
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that issue in the instant case because the record dis- 
closes that even if the contract of hire had been 
entered into in Nebraska within the meaning of 
§ 48-115(2)(c), Floair is not subject to the provisions 
of the Nebraska Workmen’s Compensation Act. 

Except as provided under the Second Injury Fund, 
Neb. Rev. Stat. § 48-128 (Reissue 1978), a minimum 
of two parties is generally necessary for the provi- 
sions of the Nebraska workmen’s compensation law 
to apply, i.e., a statutory employee and a statutory 
employer. The definition of a statutory employee 
under the Nebraska Workmen’s Compensation Act is 
set out in § 48-115 and now does include an individual 
for whom the contract of hire was made within this 
state. The definition of a statutory employer is 
found by reading Neb. Rev. Stat. § 48-114 (Reissue 
1978) with Neb. Rev. Stat. § 48-106 (Reissue 1978). 

The purpose of amending § 48-115(2) to include 
subsection (c) is obvious from the legislative his- 
tory. Prior to the adoption of § 48-115(2)(c), this 
court had held that the Nebraska Workmen’s Com- 
pensation Act was not applicable to a nonresident 
“employer and a resident employee where the con- 
tract of employment was made in this state for serv- 
ices to be performed in another state and the em- 
ployer was not, at the time of the contract, engaged 
in any trade, business, profession, or vocation in this 
state. See Watts v. Long, 116 Neb. 656, 218 N.W. 410 
(1928). See, also, Freeman v. Higgins, 123 Neb. 73, 
242 N.W. 271 (1932); Rigg v. Atlantic, Pacific & Gulf 
Oil Co., 129 Neb. 412, 261 N.W. 900 (1935). What the 
Legislature was attempting to do in amending 
§ 48-115, and in redefining a statutory employee, was 
to fill a gap which heretofore existed in the Nebras- 
ka workmen’s compensation law. Unfortunately, 
however, its effort in amending § 48-115 was insuffi- 
cient to accomplish the purpose. The reason is 
clear. 

As we indicated at the outset, in most compensa- 


VOL. 212 SEPTEMBER TERM, 1982 745 


Jensen v. Floair, Inc. 


tion cases under the Nebraska act, there must be at 
least one statutory employee and one statutory em- 
ployer. The Nebraska Workmen’s Compensation 
Act, except for the Second Injury Fund, is not de- 
signed to provide payment from the state, without a 
responsible employer. Except where the state is the 
employer, the state is not the party which makes the 
payment under the Nebraska Workmen’s Compensa- 
tion Act. The statutory employer is the party. Hav- 
ing determined that one is an employee under the 
act does not end the examination. One must also 
find a statutory employer. Section 48-114 defines 
employer as follows: ‘The following shall consti- 
tute employers subject to the provisions of this act: 
(1) The state and every governmental agency cre- 
ated by it; and (2) every person, firm or corpo- 
ration, including any public service corporation, who 
is engaged in any trade, occupation, business or pro- 
fession as described in section 48-106, and who has 
any person in service under any contract of hire,. ex- 
press or implied, oral or written.’’ (Emphasis sup- 
plied.) Section 48-106(1) provides: ‘The provisions 
of this act shall apply to the State of Nebraska and 
every governmental agency created by it, and to 
every employer in this state, including nonresident 
employers performing work in the State of Nebras- 
ka, employing one or more employees, in the regu- 
lar trade, business, profession, or vocation of such 
employer, except railroad companies engaged in in- 
terstate or foreign commerce.’’ (Emphasis sup- 
plied.) Neither § 48-106 nor § 48-114 was amended at 
the same time that § 48-115 was amended. There- 
fore, while one entering into a contract of hire in this 
state for work to be performed elsewhere, standing 
alone, may be a statutory employee under the provi- 
sions of § 48-115(2)(c), unless the employer, who is a 
nonresident, is performing work in this state, em- 
ploying one or more employees in the regular trade, 
business, profession, or vocation of such employer, 
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it is not a statutory employer as defined by §§ 48-114 
and 48-106(1). The effect of that is clear from the 
act itself. Neb. Rev. Stat. § 48-101 (Reissue 1978) 
specifically provides: ‘‘When personal injury is 
caused to an employee by accident or occupational 
disease, arising out of and in the course of his or her 
employment, such employee shall receive compen- 
sation therefor from his or her employer if the em- 
ployee was not willfully negligent at the time of re- 
ceiving such injury.’’ (Emphasis supplied.) For 
the purpose of the Nebraska Workmen’s Compensa- 
tion Act, the terms ‘‘employer’’ and ‘‘employee’’ are 
not words of common understanding but, rather, of 
statutory definition. Absent a statutory employer, 
the provisions of § 48-101 have no application. 

Both parties suggest that the definition of ‘‘em- 
ployer’’ was amended by reason of the amendment 
to Neb. Rev. Stat. § 48-175.01 (Reissue 1978). A 
reading of that section, however, will not support 
that position. Section 48-175.01 merely establishes a 
procedure for serving nonresident employers. It 
does not, however, in any manner, affect the defini- 
tion of ‘‘employer.’’ While this may not have been 
the result the Legislature intended to accomplish, 
the courts are without authority to fill the gaps cre- 
ated by the Legislature’s failure to fully perform the 
action necessary to amend a statute. See, Bessey v. 
Board of Educational Lands & Funds, 185 Neb. 801, 
178 N.W.2d 794 (1970); State ex rel. Belker v. Board 
of Educational Lands & Funds, 185 Neb. 270, 175 
N.W.2d 63 (1970) (Carter, J., dissenting). Finding, 
therefore, that there is no statutory employer, we 
are compelled to find that the provisions of the Ne- 
braska Workmen’s Compensation Act have no appli- 
cation in the instant case, and that the action of the 
Nebraska Workmen’s Compensation Court in dis- 
missing the petition was correct. 

The judgment of the Nebraska Workmen’s Com- 
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pensation Court is affirmed. 
AFFIRMED. 


McCown, J., concurs in the result. 


NEBRASKA PUBLIC POWER DISTRICT, A PUBLIC 
CORPORATION, APPELLANT, V. CITY OF YORK, A 
MUNICIPAL CORPORATION, APPELLEE. 

326 N.W.2d 22 


Filed November 5, 1982. No. 44362. 


1. Public Utilities: Legislature. The following provision of Neb. 
Rev. Stat. § 70-650.01 (Reissue 1981), ‘‘In the absence of an agree- 
ment between any city or village and the public power district, the 
city or village may at any time determine what shall be included in 
the term distribution system by a declaratory judgment in which 
the public power district or public power and irrigation district 
owning the distribution system shall be joined,’’ was intended by 
the Legislature to empower the courts to make a factual deter- 
mination in each specific case as to whether a facility is operated 
as part of the electrical transmission system or distribution sys- 
tem. 

2. Constitutional Law: Legislature. In general, except as restricted 
by the Constitution, it is the function of the Legislature by the en- 
actment of statutes to declare what the law is. 

3. : - The Legislature may not delegate to the courts 
legislative power. 

4. Public Utilities: Constitutional Law: Legislature. Questions of 
public policy related to the powers of and government of public 
power districts are, in the first instance, a purely legislative 
cognizance and may not be referred to the courts for determina- 
tion. 

5. Constitutional Law: Legislature. The Legislature may vest in the 
courts factfinding questions to determine whether or not a law has 
been complied with. 

6. Constitutional Law: Statutes. Where a statute is susceptible of 
two constructions, under one of which the statute is valid, while un- 
der the other it is unconstitutional or of doubtful validity, that con- 
struction which gives it validity should be adopted. 

7. Public Utilities: Legislature. The legislatively declared public 
policy underlying the encouragement of publicly owned electric 
utilities is to provide power to consumers at reasonable rates at as 
low overall cost as possible and to avoid duplication of facilities. 
Neb. Rev. Stat. §§ 70-655, 70-1001 (Reissue 1981). 
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Appeal from the District Court for York County: 
ORVILLE L. CoapDy, Judge. Reversed and remanded 
with directions. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lant. 


Mattson, Ricketts, Davies, Stewart, Calkins & 
Duxbury, and Louis Michael Thrasher and Joseph 
W. Grant, and Wallace W. Angle, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an appeal from a judgment of the District 
Court for York County, Nebraska, in an action 
brought by the appellant, Nebraska Public Power 
District, a public corporation (hereinafter NPPD), 
against the City of York, appellee, for a declaratory 
judgment under the provisions of Neb. Rev. Stat. 
§ 70-650.01 (Reissue 1981). The purpose of the action 
is to determine whether two electrical substations 
are a part of the ‘‘distribution system, as distin- 
guished from its [the utility’s] ... transmission 
lines’ within the City of York and thus required to 
be conveyed to the City of York without cost as pro- 
vided by the provisions of § 70-650.01. The District 
Court found that the substations, except the high 
voltage buses thereon, were a part of the distribu- 
tion system within the territorial limits of the City of 
York, and quieted title in the City of York to the sub- 
stations, including the real estate on which they sit. 

Section 70-650.01 provides. in part: ‘‘Except as 
provided in sections 70-1101 to 70-1106, whenever any 
public power district or public power and irrigation 
district shall have acquired, by purchase, lease or 
otherwise, any electric distribution system, or any 
part or parts thereof, situated within or partly within 
any city or village, and such district shall have fully 
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paid and redeemed, or have accumulated reserves 
sufficient for the redemption of, all of the bonds or 
other obligations of the district evidencing the in- 
debtedness incurred as the cost of construction or 
the purchase price of its lines, works and system, 
then and in that event, whenever any such city or 
village shall so request, the said district shall con- 
vey without cost all of its right, title and interest in - 
and to its electric distribution system, as distin- 
guished from its generating plants and transmission 
lines, to the said city or village within the territorial 
limits of which such system is located.... In the 
absence of an agreement between any city or village 
and the public power district, the city or village may 
at any time determine what shall be included in the 
term distribution system by a declaratory judgment 
in which the public power district or public power 
and irrigation district owning the distribution sys- 
tem shall be joined.”’ 

A recitation of some background facts and statu- 
tory history is useful to an understanding of the fac- 
tual context under which this dispute arises. In 1941 
TIowa-Nebraska Light and Power Company owned 
certain electrical properties within the City of York, 
including a generation plant, electric transmission 
lines, and a distribution system. In that year Con- 
sumers Public Power District, the predecessor of 
NPPD, acquired all of these facilities from Iowa- 
Nebraska. Consumers and NPPD were both public 
corporations, subdivisions of government created 
pursuant to legislative authority. Neb. Rev. Stat. 
§ 70-602 (Reissue 1981). 

In 1945 the Legislature enacted the statute which 
is the predecessor of § 70-650.01. 1945 Neb. Laws, 
Ch. 161, § 2, p. 525. An earlier version of the statute 
was contained in 1939 Neb. Laws, Ch. 88, § 1, p. 382. 
It provided that the municipality could acquire the 
electrical ‘‘distribution system’’ located within the 
municipality by paying a fair and reasonable price. 
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If the price could not be agreed upon, sale could be 
compelled by the exercise of the right of eminent 
domain under the provisions of Comp. Stat. §§ 19-701 
to 19-706 (1929) as then written. The 1945 law pro- 
vided that when the condemnation board, created by 
Neb. Rev. Stat. Ch. 19, art. 7, had determined the 
fair and reasonable price, it should ‘‘deduct there- 
from and allow as a credit upon such sum an amount 
that bears the same proportion to such sum as the 
amount of the bonds that have been paid, redeemed 
or liquidated, and the reserves established therefor 
by said district, out of the earnings from the op- 
eration of the district while such city or village was 
within and a part of such district, bears to the total 
amount of the bonded indebtedness of such district 
issued to finance the purchase price and the cost of 
construction of the entire property of such district.’’ 
1945 Neb. Laws, Ch. 161, § 1, p. 525. In 1945 the Leg- 
islature added the provision requiring conveyance 
upon request without cost after the district had paid 
for the bonds or aceumulated reserves sufficient to 
redeem the bonds. 

In 1963 the Legislature added to § 70-650.01 the pro- 
vision providing for a declaratory judgment action 
to determine what was included in the distribution 
system if the public power district and the munici- 
pality could not agree. 

The acquisition of the York electrical system by 
Consumers was financed by issuance of 30-year 
revenue bonds which were paid by the end of 1971. 
The City of York requested transfer to it of the dis- 
tribution system pursuant to the provisions of the 
statute. To implement the transfer, NPPD and 
York entered into a contract denominated ‘‘YORK 
MUNICIPAL DISTRIBUTION SYSTEM AGREE- 
MENT WITH PROPERTY PURCHASE AGREE- 
MENT, DISTRIBUTION SYSTEM LEASE, AND 
WHOLESALE POWER CONTRACT.” This agree- 
ment provided for the transfer of the distribution 
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system to York by bill of sale. To the principal 
agreement was appended and incorporated a lease 
and wholesale power contract. By the lease York 
let to NPPD the distribution system for a period of 
15 years, with a provision of automatic extension for 
an additional 10-year period absent notification by 
York 180 days before expiration. For the lease York 
was to receive an annual rental of 10 percent of the 
adjusted retail revenues. The lease required the 
district to maintain the system and pay the cost of 
any additional construction. The wholesale power 
contract provision of the agreement provided that 
upon termination of the lease the municipality would 
purchase wholesale energy from NPPD for a period 
of 25 years. 

The principal agreement provided: ‘‘5. The Dis- 
trict will prior to January 1, 1977, initiate court ac- 
tion to determine whether stepdown substations such 
as the 34.5 to 4.16 KV substations in York are in- 
cluded in the term ‘Distribution System’ as used in 
said Section 70-650.01. In the event that a final court 
interpretation determines that such substations are 
within the term ‘Distribution System,’ this Agree- 
ment shall be altered to conform to said final court 
interpretation. In the event that a final court inter- 
pretation determines that such substations are not 
within the term ‘Distribution System,’ the Munici- 
pality shall have no obligation during the term of the 
Distribution System Lease with reference to the use 
of said substations.’’ The two substations which are 
involved in this litigation are referred to in the evi- 
dence as the Platte Avenue and the Delaware Ave- 
nue substations. 

Briefly summarized and in somewhat oversimpli- 
fied form, the arguments of the parties supporting 
their respective positions are these. NPPD con- 
tends that the character of a facility as transmission 
or distribution ought to be determined by the func- 
tion which it performs. It points out that it is undis- 
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puted that the electrical power, until it leaves the 
transformer at the substation, is at transmission 
voltages; a substation up to that point serves a func- 
tion as part of the transmission system rather than 
the distribution system. It also relies upon a defini- 
tion of distribution system contained in a publication 
by The Institute of Electrical and Electronics En- 
gineers, Inc., entitled Standard Definitions in Power 
Operations Terminology. That definition is as fol- 
lows: ‘‘distribution system. That portion of an 
electric system which delivers electric energy from 
transformation points on the transmission, or bulk 
power system to the consumers.’’ (Emphasis sup- 
plied. ) 

York relies upon a definition prescribed by the 
Federal Power Commission contained in its regula- 
tions related to Uniform Systems of Accounts. That 
definition is as follows: ‘“B. ‘Distribution system’ 
means all land, structures, conversion equipment, 
lines, line transformers, and other facilities em- 
ployed between the primary source of supply (i.e., 
generating station, or point of receipt in the case of 
purchased power) and of delivery to customers, 
which are not includible in transmission system, as 
defined in paragraph A, whether or not such land, 
structures, and facilities are operated as part of a 
transmission system or as part of a distribution sys- 
tem. 

“‘Note: Statious which change electricity from 
transmission to distribution voltage shall be classi- 
fied as distribution stations.’’ (Emphasis supplied. ) 

Paragraph A referred to in the above definition is 
as follows: ‘‘A. ‘Transmission system’ means: 

‘((1) All land, conversion structures, and equip- 
ment employed at a primary source of supply (i.e., 
generating station, or point of receipt in the case of 
purchased power) to change the voltage or fre- 
quency of electricity for the purpose of its more ef- 
ficient or convenient transmission; 
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“(2) All land, structures, lines, switching and 
conversion stations, high tension apparatus, and 
their control and protective equipment between a 
generating or receiving point and the entrance to a 
distribution center or wholesale point; and 

(3) All lines and equipment whose primary pur- 
pose is to augment, integrate or tie together the 
sources of power supply.’’ (Emphasis supplied. ) 

These same regulations also provide: ‘‘C. Where 
poles or towers support both transmission and distri- 
bution conductors, the poles, towers, anchors, guys, 
and rights of way shall be classified as transmission 
system. The conductors, crossarms, braces, 
grounds, tiewire, insulators, etc., shall be classified 
as transmission or distribution facilities, according 
to the purpose for which used. 

‘“‘D. Where underground conduit contains both 
transmission and distribution conductors, the under- 
ground conduit and right of way shall be classified 
as distribution system. The conductors shall be 
classified as transmission or distribution facilities 
according to the purpose for which used.”’ 

York, of course, relies on the portion of B desig- 
nated ‘‘Note.’’ NPPD in response points out that the 
Federal Power Commission definitions are for ac- 
counting purposes only and, in any event, do not 
apply to NPPD since it is not subject to the control 
of the Federal Power Commission. 

Each party produced testimony by expert wit- 
nesses who, as might be expected, gave their contra- 
dictory expert conclusions. NPPD’s expert testified 
that both substations, with the ‘‘exception of the low 
voltage distribution protective equipment[,] would 
be a part of the transmission’’ system. His opinion 
was based on the function of the station and The In- 
stitute of Electrical and Electronics Engineers defi- 
nition previously mentioned. One of York’s experts 
gave his opinion that the substations were required 
to be classified as ‘‘distribution substations.’’ The 
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basis of the opinion was the Federal Power Commis- 
sion definitions and his past experience. York’s sec- 
ond expert had been retained to make a report for 
York to assist it in defining the distribution system. 
In that report he had classified the two substations 
as distribution substations. His opinion was that the 
substations had nothing to do with transmission. 
Part of the basis of his opinion was the classification 
of substations for accounting purposes. 

Apart from these ‘‘conclusions’’ of the experts, no 
significant conflict exists in the evidence. We can, 
therefore, attempt to describe in as simple terms as 
a layman can the nature and function of electrical 
systems and their respective parts without any con- 
sideration of conflicting testimony. A complete 
electrical system consists of generation facilities, 
transmission facilities, and distribution facilities. 
Generation facilities are those related to producing 
electrical energy. Transmission facilities are those 
related to moving the electricity at various high 
voltages from the source of generation to the distri- 
bution system, the latter being the part related to 
delivery to the ultimate consumer. The evidence 
shows that voltages of 34.5 kV, or 34,500 volts, and 
higher are considered transmission voltages. Trans- 
mission voltages vary, and the purpose for such 
variations is efficiency in transmission. Substations 
may be either part of the transmission system or of 
the distribution system. Substations may be used 
either to increase voltage or to reduce voltage, or 
both, depending upon their construction and pur- 
pose. Substations which increase voltage are called 
“stepup’’ stations; substations which decrease 
voltage are ‘‘stepdown’’ stations. Both of the sub- 
stations here involved are now ‘‘stepdown”’ stations. 
At one time, when a steam and diesel generation 
plant was located in York, one of the stations, the 
Platte Avenue substation, was also a ‘‘stepup’’ sta- 
tion which increased the voltage of surplus power 
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for transmission and sale to other municipalities. 

Transmission voltages must be reduced before 
they can be used by the ultimate consumer. Part of 
this reduction takes place in the substation. The 
final reduction to 120 and 240 volts takes place in line 
transformers located on the distribution lines. The 
two substations here involved receive the electrical 
energy at a voltage of 34.5 kV and reduce it to 4.16 
kV, or other distribution voltage. These voltage re- 
ductions take place in the substation transformers, 
which are electrical windings located within tank- 
like containers. 

Pictures of the two substations were introduced in 
evidence and were explained by witnesses. An ex- 
planation of some parts of the substations and the 
function of the parts is useful. They differ some- 
what in their construction, but since they are essen- 
tially the same, a description of one will suffice. 
Part of the equipment is mounted on a structure of 
metal poles and girders. Three 34.5 kV transmis- 
sion lines (wires) enter the substation at each end. 
These are connected to a high voltage bus by in- 
sulators and switches mounted on the structure. 
The bus is simply a part of the transmission line and 
is made of inflexible, or rigid, material (either cop- 
per or aluminum), as distinguished from the flexible 
wire of which ordinary transmission line is con- 
structed. The switches, apparently remotely con- 
trolled, permit electrical current to flow in from ei- 
ther end and out the other. However, in normal 
operations the set of switches at one end will be open 
and the other closed. Connected to the high voltage 
bus are other buses which lead down through vari- 
ous protective switches and fuses and enter the 
transformers. The transformers are not mounted 
on the superstructure but sit on a concrete base. 
The electrical current enters the transformer at 
what is called a high voltage bushing at a voltage of 
34.5 kV and leaves at another connection at 4.16 kV. 
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The purpose of the fuses previously mentioned is to 
protect the system if there is an internal failure of 
the transformer. When the current leaves the trans- 
former at 4.16 kV, it enters, by various connections, 
a device called a low voltage switch gear, which is a 
protective switch designed to disconnect the distri- 
bution lines from the transformer in case of fault in 
the distribution lines. The portion of the substation 
above (functionally, not physically) the point where 
the 34.5 kV current enters the transformer is re- 
ferred to as the high voltage side. The portion after 
it leaves the transformers is referred to as the low 
voltage side. 

The trial court, in a memorandum opinion pre- 
ceding the journalization of its order, stated: ‘‘It 
makes almost perfect sense to define a transmission 
system according to function and operation, i.e. the 
system ends when electricity is transformed to dis- 
tribution voltage. It makes something less than per- 
fect sense, but good sense,’’ to say ‘‘transmission 
ends at a point when electricity is no longer carried 
to two or more distributors.’’ The court then stated 
that, in its view, both of the above arguments miss 
the point, and ventured the opinion that in 1945, 
when the Legislature decided that municipalities 
should have the option to acquire distribution sys- 
tems, ‘‘the legislature had reasons for so doing. The 
1963 legislature did not change anything by their di- 
rection to take definitive arguments to Court [obvi- 
ously referring to the declaratory judgment provi- 
sion}. Those 1945 reasons are the exact same rea- 
sons that the legislature could not have intended that 
substations located within York and almost solely 
serving York should be without the distribution sys- 
tem and excluded from the control of the city.”’ 

At this point we must raise a question which the 
parties have not discussed in their briefs. If the 1963 
provision for a declaratory judgment action was in- 
tended by the Legislature to give the courts the 
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power to supply a definition of ‘‘distribution sys- 
tem,’’ then the provision would clearly be unconsti- 
tutional, for it would be entrusting to the courts a 
legislative function contrary to the provisions of 
Neb. Const. art. II, §1, which provides in part: 
“(NJo person or collection of persons being one of 
these departments, shall exercise any power prop- 
erly belonging to either of the others, except as here- 
inafter expressly directed or permitted.’’ 

In general, except as restricted by the Constitu- 
tion, it is the function of the Legislature by the en- 
actment of statutes to declare what the law is. 16 
C.J.S. Constitutional Law § 106 (1956). If, for ex- 
ample, the Legislature wished to say that stations 
which change electricity from transmission voltage 
to distribution voltage shall be part of the distribu- 
tion system, whether operated as part of the trans- 
mission system or not, then it was perfectly free to 
do so. It could not, however, thrust that legislative 
function upon the courts. The Legislature may not 
delegate to the courts legislative power. Searle v. 
Yensen, 118 Neb. 835, 226 N.W. 464 (1929). Questions 
of public policy related to the powers of and govern- 
ment of public power districts are, in the first in- 
stance, a purely legislative cognizance and may not 
be referred to the courts for determination. Searle 
v. Yensen, supra. The Legislature may, however, 
vest in the courts factfinding questions to determine 
whether or not a law has been complied with. 
Searle v. Yensen, supra. 

The evidence in this case indicates that substa- 
tions (even the Federal Power Commission defini- 
tion we have quoted recognizes that fact) may be op- 
erated as either part of the transmission system or 
as part of the distribution system. The legislative 
history recognizes that this is the case. The sponsor 
of the 1963 changes, after talking to representatives 
of the public power districts, attorneys, the Attorney 
General, and the bill drafter concerning the term 
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‘distribution system,’’ said: ‘‘[T]here is just no 
way in which you can spell out any plainer what that 
means. I think they are a collective opinion that the 
only way you can do it is to inaugurate a court ac- 
tion in the district court for the court to determine 
with the facts before it, what is the distribution sys- 
tem, and it could differ in each specific commu- 
nity.’’ Floor Debate, Committee on Public Works, 
L.B. 410, 73d Leg. 1575-76 (May 138, 1963). The En- 
cyclopaedia Britannica notes: ‘‘As systems were 
interconnected, the transmission circuits of the 
original system became the distribution circuits of 
the combined system. Thus, the distinction between 
distribution and transmission circuits has become 
vague. It may be said, however, that transmission 
implies larger blocks of power delivered at higher 
voltages to a few main substations, while distribu- 
tion implies smaller blocks of power delivered at 
lower voltages to many smaller substations or to 
consumers.’’ (Emphasis supplied.) 8 Encyclo- 
paedia Britannica Electric Power, at 216 (1968). 

If we were to construe the declaratory judgment 
provision of § 70-650.01 as delegating to the courts 
the power of selecting either of the definitions we 
have earlier mentioned, or any other definition, if 
there are other definitions, then we would neces- 
sarily have to declare that provision of the statute 
void as being unconstitutional. Where a statute is 
susceptible of two constructions, under one of which 
the statute is valid while under the other it is uncon- 
stitutional or of doubtful validity, that construction 
which gives it validity should be adopted. Union 
Stock Yards Co. v. Nebraska State Railway Com- 
mission, 103 Neb. 224, 170 N.W. 908, 172 N.W. 528 
(1919); Starman v. Shirley, 162 Neb. 613, 76 N.W.2d 
749 (1956). 

The evidence shows that stepdown substations 
such as those here involved may be operated as 
either part of the transmission system or the distri- 
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bution system. The legislative history clearly shows 
that the Legislature recognized that fact. It placed 
upon the courts the obligation to determine the facts 
in a particular case, otherwise it could have adopted 
an arbitrary definition, such as that in the Federal 
Power Commission’s regulations, applicable to all 
cases. 

Thus, the posture of this appeal is that of deciding 
whether the trial court was clearly wrong in its de- 
termination. We observe, first, that the trial court 
obviously felt that it was deciding a question of law, 
for it found that it was the intention of the Legis- 
lature in 1945 to give the ‘‘distribution system’’ to 
the municipality. It is, of course, apparent that was 
its intention. However, the finding of such intent 
does not resolve the factual issue and really begs the 
question, i.e., is the substation part of the transmis- 
sion system or of the distribution system. The same 
fault may be found in the conclusions of the expert 
witnesses insofar as they rely upon arbitrary defini- 
tions rather than the operation and function of the 
_ substation. 

It is undisputed that the high voltage bus mounted 
on the substation superstructure and the switches 
and productive devices directly attached thereto are 
part of the transmission system. It is clear that un- 
til the current reaches the substation transformer it 
is at transmission voltage. The purpose of the 
transformation is to reduce the voltage to a level 
which may be carried on distribution lines. This oc- 
curs only when the electricity leaves the trans- 
former on the low voltage side. 

Certain provisions of the wholesale power contract 
entered into between the parties are significant. 
Those provisions are: 

“ARTICLE III 
“(CHARACTER OF SERVICE AND POINT OF DE- 
LIVERY 
“The character of electric service to be furnished 
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hereunder shall be three phase alternating current 
at a frequency of approximately 60 hertz and ata 
nominal voltage of 4160 wye volts. 

“The ‘Points of Delivery’ for said electric service 
shall be west side of Delaware Avenue between 17th 
and 18th Streets and west side of Platte Avenue be- 
tween West 6th and 7th Streets. 

“ARTICLE IV 
“FACILITIES TO BE PROVIDED 

“The District will furnish, install, and maintain, at 
its own expense, all equipment and facilities neces- 
sary for connecting its electric lines and facilities to 
the Municipality’s facilities at the Point of Delivery, 
including stepdown transformers where service is 
supplied at the Municipality’s distribution voltage. 


“ARTICLE VII 

“METERING 

“The amount of electric power and energy de- 
livered to the Municipality hereunder shall be meas- 
ured at 4160 wye volts at the Point of Delivery or 
adjusted to the Point of Delivery by suitable meter- 
ing equipment furnished, installed, maintained, cali- 
brated, and read by the District at its expense.’’ 

Under the above provisions of the wholesale power 
contract, NPPD is required to deliver electricity at 
distribution voltage, i.e., 4.16 kV, or 4,160 volts. In 
order to make that delivery, the transmission volt- 
age must be transformed. Meters to measure con- 
sumption by the distribution system would have to 
be placed on the low voltage side of the substation. 
A stepdown substation, including transformer, is es- 
sential to performance of the contract. In sum, if 
NPPD does not own the parts of the substation nec- 
essary to work the transformation, it must either 
lease or purchase from York the necessary equip- 
ment and site or it must acquire another site at the 
‘points of delivery’’ and construct an additional sub- 
station, thus rendering the existing substation use- 
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less. Neither course would contribute to the public 
policy underlying Nebraska’s encouragement of 
publicly owned utilities and of providing power to 
consumers at ‘‘as low overall cost as possible’ and 
avoidance of ‘‘duplication of facilities.’’ Neb. Rev. 
Stat. §§ 70-1001 and 70-655 (Reissue 1981); City of 
Lincoln v. Nebraska P.P. Dist., 191 Neb. 556, 216 
N.W.2d 722 (1974). 

The City of York itself would benefit financially by 
a sale or lease of the substation to NPPD, but the 
statutes authorizing such sale do not require it to use 
the proceeds of the sale for the benefit of electrical 
utility customers within the municipality. Neb. 
Rev. Stat. § 70-504 (Reissue 1981). 

We conclude that the trial court was clearly wrong 
in its determination of the issue. We reverse and re- 
mand with directions to enter a judgment finding 
that all of the equipment of the substations on the 
low voltage side is the property of York; that the 
superstructure and all equipment, including trans- 
formers on the high voltage side of the substations, 
are the property of NPPD. The evidence makes it 
clear that both York and NPPD must have access to 
each substation for maintenance of its property and 
to protect its facilities thereon and those other utility 
properties connected thereto. Accordingly, we di- 
rect that title to the sites, i.e., the real estate, be 
quieted in the Nebraska Public Power District and 
that the City of York be granted an easement of in- 
gress and egress thereon so long as the sites are 
used for present purposes. Any practical problems 
related to the common use of the sites and equipment 
of the parties connected to the substations will have 
to be worked out by agreement between the parties. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., participating on briefs. 

Krivosua, C.J., dissenting. 

I must respectfully dissent from the result reached 
by the majority in this case. The majority result is 
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premised upon a principle with which I agree, but an 
application which is wrong. I think it is clear from 
an examination of the applicable statutes that, in- 
deed, the legislatively declared public policy under- 
lying the encouragement of publicly owned electric 
utilities is to provide power to consumers at reason- 
able rates and at as low overall cost as possible, and 
to avoid duplication of facilities. See Neb. Rev. 
Stat. §§ 70-655, 70-1001 (Reissue 1981). My disagree- 
ment arises by reason of my belief that the majority 
opinion in this case has brought about just the op- 
posite result. By including in the ‘‘transmission sys- 
tem’’ of NPPD the substations involved in this ac- 
tion, the majority opinion has simply increased the 
overall wholesale rate to all communities rather 
than imposing upon the consumers in York the cost 
of the stepdown substations used solely and wholly 
for the purpose of distributing electricity within the 
municipality involved. That does not appear to me 
to be in keeping with the legislative intent or with 
the language of the statutes involved. 

The majority opinion suggests that the testimony 
of NPPD establishes that the substation serves a 
function as part of the ‘‘transmission system’’ rather 
than the ‘‘distribution system.”’ The statute in ques- 
tion, however, Neb. Rev. Stat. § 70-650.01 (Reissue 
1981), does not talk about a ‘‘transmission system.’’ 
It speaks only of a ‘distribution system’”’ and . 
“transmission lines.’’ The pertinent portion of 
§ 70-650.01 reads as follows: ‘‘[T]he said district 
shall convey without cost all of its right, title and in- 
terest in and to its electric distribution system, as 
distinguished from its generating plants and trans- 
mission lines, to the said city or village within the 
territorial limits of which such system is located.”’ 
(Emphasis supplied.) It appears from a reading of 
the applicable statute that the Legislature intended 
to distinguish the transmission lines from the dis- 
tribution system, and not some enlarged transmis- 
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sion system as suggested by the majority. The use 
of the words ‘‘transmission lines’’ by the Legislature 
appears to be consistent with its obvious intent of 
separating the cost of wholesale power from the cost 
of retail power, imposing upon all of the communi- 
ties within the wholesale district the cost of trans- 
mission while limiting to the particular municipality 
the cost of distribution, including the taking of the 
electricity from the transmission line. That desire 
would be fully consistent with the Federal Power 
Commission’s definition for accounting purposes of 
the transmission system and would bring about a re- 
sult which the Federal Power Commission’s defini- 
tion was designed to accomplish and which is used 
by investor-owned utilities to segregate the whole- 
sale cost from the retail cost. 

While there is testimony which may support a 
claim that under certain circumstances stepdown 
substations such as the ones involved herein may be 
considered a part of a ‘‘transmission system,’’ there 
is no question that they cannot be considered a 
‘transmission line.’’ This explains why, at the time 
that NPPD, formerly Consumers, took over the 
York facilities, these substations were carried on the 
books of Iowa-Nebraska as distribution substations, 
and why Consumers continued to inventory them in 
that manner until sometime between 1965 and 1970 
when they were changed from distribution to trans- 
mission for accounting purposes by NPPD. The 
record in this case is without dispute that the only 
purpose of these substations is to distribute power to 
the service area of the City of York. NPPD ac- 
knowledges that the sole transmission function of the 
substations consists of four line switches at Platte 
Avenue and one line switch at Delaware Avenue, 
each of which could be placed separate and apart 
from the substation structure. 

Furthermore, the fact relied upon by the majority 
that NPPD and York entered into a wholesale con- 
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tract which requires NPPD to deliver wholesale 
power at a certain location or at a certain voltage 
merely begs the question. The decision as to wheth- 
er a substation is a part of the distribution system or 
the transmission line is dependent upon what the 
Legislature and the applicable statutes intended and 
not what NPPD and the City of York may have 
agreed to subsequently. The contract may simply 
be wrong. While I may not agree with the trial 
court as to the basis of its conclusion, I do agree that 
these substations are a part of the ‘‘distribution sys- 
tem”’ and not a part of the ‘‘transmission line’ and 
therefore, under the provisions of § 70-650.01, should 
be the property of the City of York. I would have af- 
firmed the judgment of the trial court. 
CAPORALE, J., joins in this dissent. 


ELIZABETH HAUSNER ET AL., APPELLEES, V. JOHN V. 
MELIA, INCOMPETENT, AND MABLE MELIA, A WIDOW, ET 
AL,, APPELLEES, 

GEORGE R. SCHRAM AND MARILYN C. SCHRAM, 
RESPONDENTS AND THIRD-PARTY DEFENDANTS, 
APPELLANTS. 
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1. Deeds: Judicial Sales. A deed, executed by a referee following a 
judicial sale, is to be construed with the judicial proceedings of 
which it forms a part. 

‘ A referee’s deed conveys all property that is de- 
scribed within such deed, provided that such description is included 
with the order of the court authorizing the sale. 

3. Judgments: Collateral Attack. Generally, where a court has 
jurisdiction of the parties and the subject matter, its judgment is 
not subject to collateral attack. 

4. Partition: Judgments: Collateral Attack. A confirmation of a 
partition sale disposes of all the interests of everyone in the pro- 
ceedings and transfers them to the purchaser. After confirmation 
there is no title or interest of any party to such proceedings that 
can be collaterally attacked. 
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Partition: Judgments. When all parties interested are before the 
court in a partition action, the order confirming the sale is final and 
binding, in the absence of fraud on the face of the proceedings, 
even though the judgment may be erroneous and would have been 
reversed on appeal. 

Equity: Jurisdiction. A court of equity which has acquired juris- 

diction of a matter for any purpose will retain jurisdiction for the 

purpose of administering complete relief with respect to the sub- 
ject matter. 

Partition: Judgments: Estoppel. A final judgment in a partition 

action determines the rights and interests of the parties in the sub- 

ject property, and such parties are estopped from raising any 
claim of interest or title which was or could have been raised in 
that action. 

Boundaries: Acquiescence. In order to establish a boundary by 

acquiescence, it is not necessary that the acquiescence should be 

manifested by a conventional agreement, but recognition and 
acquiescence must be mutual, and both parties must have knowl- 
edge of the existence of a line as a boundary line. 

: - The establishment of a boundary line between ad- 
jacent lots by recognition and acquiescence involves the idea that 
the adjacent owner, with knowledge of the line so established and 
the possession so taken, assents thereto, or that circumstances ex- 
ist from which assent may be reasonably inferred. 

Boundaries: Acquiescence: Presumptions. Where the owners s of 
adjoining land occupy their respective premises up to a certain 
line, which they mutually recognize and acquiesce in as the 
boundary line for a long period of time, there is a presumption in 
favor of such line being the true one, which can only be overcome 
by clear proof to the contrary. Where such recognition and ac- 
quiescence has continued beyond the 10-year period fixed by the 

‘statute of limitations, the presumption becomes conclusive. 
Boundaries. Where the true boundary line between adjoining own- 
ers of real property can be ascertained, and the parties by mistake 
have agreed upon an erroneous line as such boundary, believing it 
to be the true line, they will not be precluded by such agreement 
from claiming the true line when discovered, unless the statute of 
limitations has run or equitable reasons exist for establishing the 
erroneous line as the true line. 


Appeal from the District Court for Sarpy County: 


GEORGE H. STANLEY, Judge. Affirmed as modified. 


Harris, Feldman, Stumpf & Pavel, for appellants. 
Swarr, May, Smith, Andersen & Jensen, for appel- 


lee Mable Melia. 
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Heard before KrivosHa, C.J., BosLauGH, McCown, 
Waite, HastTINnGs, and CAPORALE, JJ. 


HASTINGS, J. 

George R. and Marilyn C. Schram, respondents 
herein, have appealed from an order of the District 
Court, the effect of which was to alter the descrip- 
tion of certain real property which the respondents 
had purchased at a partition sale held on September 
4, 1974. Although the errors assigned by respond- 
ents simply state that the decision of the trial court 
was not supported by the evidence and was contrary 
to law, some further amplification is required for an 
understanding of the problem with which we are 
presented. 

The present litigation originated in a petition filed 
in 1973 by several of the heirs of Paul Henry Melia, 
deceased. It asked for a construction of his will and 
for partition of certain real estate devised by that 
will. Mable Melia, the present applicant, is the 
widow of the decedent and was named as a party de- 
fendant in that original action. The petition alleged 
that by the terms of Melia’s will, Mable Melia was 
devised the family home, which was specifically de- 
scribed by metes and bounds. 

The remainder of the nearly 80 acres located in 
the north half of the southwest quarter of Section 
15, Township 13 North, Range 10 East of the 6th 
P.M., Sarpy County, Nebraska, except for that 
property described as the ‘‘family home’’ devised to 
Mable Melia, descended by will to certain other of 
Paul Henry Melia’s heirs. Unfortunately, the spe- 
cific description of the ‘‘family home’”’ contained in 
the will and repeated in the petition was incomplete 
and ambiguous in that one of the legs of that de- 
scription did not close. In an effort to correct this 
deficiency, Mable Melia had an independent survey 
performed, and in her answer alleged ownership of 
the ‘‘family home’’ devised to her, using the descrip- 
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tion furnished by her surveyor. This description 
was not ambiguous but just plain erroneous, in that 
it cut off the south 100 feet of her property, which 
comprised the bluegrass lawn on that side of the 
house. 

As a part of the partition proceedings, the referee 
reported that partition in kind was not possible and 
recommended a sale. The court confirmed the re- 
port of the referee and directed a sale. The notice 
of sale was published, the sale accomplished, re- 
ported by the referee, and the court entered an order 
confirming the sale and ordering a deed. The deed . 
was executed and delivered to Schram, the pur- 
chaser at the sale. However, throughout the entire 
proceedings, in the reports, orders, notices, and the 
deed itself, the land sold was described generally as 
the northwest quarter of the southwest quarter and 
Tax Lot 4 in the northeast quarter of the southwest 
quarter in Section 15, Township 13, Range 10, Sarpy 
County, except that part devised to Mable Melia by 
the will of Paul Henry Melia, specifically described, 
using the erroneous description which had been fur- 
nished to the court by Mable Melia herself. 

Although the record is sparse on this issue, it is ap- 
parent that the Schrams went into possession of the 
property described in the referee’s deed, except for 
the disputed 100 feet. That particular strip of 
ground was separated from the remainder of the 
property described in the referee’s deed by a white, 
three-rail fence. George Schram, in his testimony, 
would say no more than that the property he in- 
tended to buy was that contained in the legal de- 
scription in the notice of sale. However, he did ac- 
knowledge the location of the white fence, which he 
himself referred to as ‘‘Mable Melia’s south fence.”’ 
Although his testimony was extremely evasive, 
Schram finally did concede that from the date of the 
sale up until the present time (the time of trial in 
1981), he had planted no crops on the disputed 100 
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feet and that he never entered upon that particular 
ground for any purpose. He also admitted he knew 
that the house adjoining the 100 feet of lawn and lo- 
cated within the fence line was Mable Melia’s house. 

According to the testimony of Mable Melia it was 
not until sometime in 1977 that she discovered the 
error in the legal description. At that time Mrs. 
Schram wanted to plant some trees and had the 
north line of her property located by a survey. Mrs. 
Melia then learned of the discrepancy in the descrip- 
tion and had her own surveyor recheck his work. 
According to the testimony of the surveyor, he had 
accurately located the south boundary line of Mrs. 
Melia’s property with pins which could still be found 
in the ground alongside the fence. However, the 
written description which he furnished was errone- 
ous. The record does not reveal any further activity 
or change in the nature of the possession of either 
the Schrams or Mable Melia to the present time. 

This case presents several issues. The application 
simply alleged error on the part of the referee in 
conveying property owned by the applicant, Mable 
Melia, to George R. Schram, and prayed that the 
court quiet title in her to the disputed 100 feet. The 
trial court in its order determined that the issue was 
whether the true intention of the parties was ac- 
curately reflected in the deed, recited that the law of 
this state permits a court of equity to reform a deed 
where it fails to express the true intention of the par- 
ties, found for the applicant on the issue of reforma- 
tion, and ordered that the Schrams execute a quit- 
claim deed to Mable Melia for the ‘‘property errone- 
ously included in the deed issued by the Referee.”’ 
The appellee, Mable Melia, devotes her entire brief to 
but one argument, i.e., that reformation of a deed 
for mistake will be granted where the mistake is 
mutual to both parties. 

It is quite apparent that the mistake was not 
mutual. It was a unilateral mistake on the part of 
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Mable Melia. Secondly, the rule as to reformation 
of deeds urged by the appellee and utilized by the 
trial court does not relate to deeds as a part of a ju- 
dicial sale. The authorities cited by the appellee in 
support of the rule and relied upon by the trial court 
all are concerned with private conveyances. 

It is well settled that a partition sale is a judicial 
sale. Drake v. Morrow, 140 Neb. 258, 299 N.W. 545 
(1941). A deed executed pursuant to a judicial sale, 
absent mistake or fraud, conveys only that property 
that lies within its calls. Hendrickson v. Glaser, 204 
Neb. 492, 283 N.W.2d 41 (1979). ‘ ‘The deed is to be 
construed with the judicial proceedings of which it 
forms a part. It conveys no greater title than the 
order of sale on which it is based, although absolute 
in form, and is void in so far as it includes land the 
decree did not authorize to be sold, the grantee re- 
ceiving nothing more than color of title thereto. On 
the other hand, the deed conveys only that which is 
described therein; yet, where through the mistake of 
an officer it does not include that which was in- 
tended to be conveyed, the purchaser may obtain re- 
lief in equity.’ (Emphasis supplied.)’’ (Emphasis 
supplied.) Id. at 497, 2883 N.W.2d at 44. The corol- 
lary of that rule is that such deed conveys all that is 
described therein, provided that it is included within 
the order authorizing the sale. 

It would appear, then, that in order to reform the 
referee’s deed it would be necessary to reform or 
modify the orders of sale and confirmation. These 
orders were never appealed from and became final 1 
month following entry of the order of confirmation 
on October 25, 1974. A remedy available would have 
been proceedings to vacate or modify the orders 
under the provisions of Neb. Rev. Stat. § 25-2001 
(Reissue 1979). However, even if the present pro- 
ceedings could be characterized as having been 
brought under the provisions of that statute, the rec- 
ord does not support the granting of relief under 
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any of the nine conditions set forth therein. 

Therefore, Mable Melia’s application must be con- 
sidered as either a collateral attack on the prior pro- 
ceedings or an independent action to quiet title. 

“Tt is well settled that where the court has juris- 
diction of the parties and the subject matter, its 
judgment is not subject to collateral attack.” 
Schilke v. School Dist. No. 107, 207 Neb. 448, 451, 299 
N.W.2d 527, 530 (1980). A confirmation of a partition 
sale disposes of all the interests of everyone in the 
suit to the purchaser, and after confirmation there is 
no title or interest of any party to such proceedings 
that can be collaterally attacked. Drake v. Morrow, 
supra. When all parties interested are before the 
court in a partition action, the order confirming the 
sale is final and binding, in the absence of fraud on 
the face of the proceedings, even though the judg- 
ment may be erroneous and would have been re- 
versed on appeal. Schleuning v. Tatro, 122 Neb. 3, 
238 N.W. 741 (1931). There is no question but that 
the court in the partition proceedings had jurisdic- 
tion of the subject matter and of the parties, in- 
cluding Mable Melia. Those proceedings cannot 
now be collaterally attacked. 

However, we shall consider the applicant’s gen- 
eral claim for relief by way of quiet title. We have 
previously rejected her contention that she is en- 
titled to this relief because of an error in the descrip- 
tion in the deed occasioned by the fault of the 
referee. However, a court of equity which has ac- 
quired jurisdiction of a matter for any purpose will 
retain jurisdiction for the purpose of administering 
complete relief with respect to the subject matter. 
Parsons Construction Co. v. Gifford, 129 Neb. 617, 
262 N.W. 508 (1935). We will consider this issue de 
novo on the record, aS we are required to do in 
equity cases. 

Two common methods of establishing a boundary 
line other than by formal conveyance. involve ad- 


VOL. 212 SEPTEMBER TERM, 1982 771 


Hausner v. Melia 


verse possession and acquiescence. However, relief 
by reason of adverse possession is not available in 
this case. Mable Melia is not permitted to tack on 
to her present possession that time of possession 
which existed prior to the partition action. A final 
judgment in a partition action determines the rights 
and interests of the parties in the subject property, 
and such parties are estopped from raising any 
claim of interest or title which was or could have 
been raised in that action. Bender v. Fuchs, 179 
Neb. 162, 187 N.W.2d 364 (1965). Mable Melia’s pos- 
session from the date of the judgment in partition to 
the present time falls short of the required 10 years. 

However, the doctrine of acquiescence is another 
matter. In order to claim a boundary line by ac- 
quiescence, it is not necessary that there be an ex- 
press agreement between the parties. ‘‘It has been 
frequently decided that though there is no express 
agreement as to the location of the boundary line, 
adjoining proprietors cannot question a line which 
they have, for a considerable number of years, rec- 
ognized as the correct line between their prop- 
erties.’’ 2 Tiffany, Real Property § 654 at 682-83 (3d 
ed. 1939). ‘In order to establish a boundary by 
acquiescence, it is not necessary that the acquies- 
cence should be manifested by a conventional agree- 
ment, but recognition and acquiescence must be 
mutual, and both parties must have knowledge of 
the existence of a line as a boundary line.’’ 11 C.J.S. 
Boundaries § 79 at 652 (1938). The establishment of 
a boundary line between adjacent lots by recognition 
and acquiescence involves the idea that the adjacent 
owner, with knowledge of the line so established and 
the possession so taken, assents thereto, or that cir- 
cumstances exist from which assent may be reason- 
ably inferred. Hakanson v. Manders, 158 Neb. 392, 
63 N.W.2d 486 (1954). 

“Some of the cases require this acquiescence, in 
order to be conclusive, to have continued for the 
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length of time fixed by the statute of limitations for 
the recovery of land, not, apparently, on the view 
that the case is within the statute, but by way of 
analogy thereto. Others suggest no such require- 
ment, it being stated merely that the acquiescence 
in the line must have continued for ‘a considerable 
time,’ or equivalent language being used, and no 
rule as to the number of years being laid down.”’ 
(Emphasis supplied.) 2 Tiffany, supra at 684-85. 

In that same treatise, Nebraska is listed as sup- 
porting both the rule that acquiescence must con- 
tinue for a period equal to that fixed by the statute 
for gaining title by adverse possession, and the op- 
posite rule that no particular number of years is 
necessary. 

Cited in support of the first proposition is the case 
of Romine v. West, 134 Neb. 274, 278 N.W. 490 (1938). 
‘‘A thorough annotator states: ‘The rule has been 
announced and reiterated that, where the owners of 
adjoining land occupy their respective premises up 
to a certain line, which they mutually recognize and 
acquiesce in as the boundary line for a long period of 
time,—usually the time prescribed by the statute of 
limitations,—they and their grantees are precluded 
from claiming that the boundary line thus recog- 
nized and acquiesced in is not the true one, although 
such line may not be in fact the true line according 
to the calls of their deeds.’ 69 A.L.R. 1491. 

“Another competent commentator says: ‘It is 
very generally held, however, that where the recog- 
nition and acquiescence have continued beyond the 
period fixed by the statute of limitations the pre- 
sumption becomes conclusive, irrespective of the 
correctness of the boundary acquiesced in.’ 9 C.J. 
245. 


“The rule long established in this jurisdiction is 
that where a boundary, supposed to be the true line 
established by the government survey, is acquiesced 
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in by the adjoining owners for more than ten years, 
it is conclusive of the location.’’ (Emphasis sup- 
plied.) Jd. at 276-77, 278 N.W. at 491, citing in sup- 
port thereof Clark v. Thornburg, 66 Neb. 717, 92 N.W. 
1056 (1902). In Clark, we said: ‘‘ ‘Where a corner 
suppesed to have been established by the govern- 
ment in the surveys of public lands has been ac- 
quiesced in by adjoining owners of such land for 
nearly ten years, and improvements made and the 
land broken up to the line thus established, there is a 
presumption in favor of such corner being. the true 
one, which can only be overcome by clear proof that 
it was not established by the government.’ [Citation 
omitted.] When a line so established is acquiesced 
in by the parties for a period equal to that fixed by 
the statute for gaining title by adverse possession, it 
is conclusive of the location of the boundary line.”’ 
(Emphasis supplied.) Jd. at 719-20, 92 N.W. at 1057. 

That Schram, by his actions and testimony, ac- 
quiesced in the fence line as the true boundary be- 
tween his property and that of Mable Melia seems to 
be beyond dispute. It was only when he discovered, 
quite by accident, that there had been an error in the 
proceedings by which he unwittingly was able to ob- 
tain legal title to property otherwise accepted by 
everyone as belonging to Mrs. Melia that he ever 
wavered in his acknowledgment of the established 
line. Whether the time that the acquiescence ex- 
isted was sufficient to amount ‘to ‘‘nearly ten years’’ 
must be determined in each case from the facts and 
circumstances therein existing. ‘‘ ‘Where the true 
_ line can be ascertained, and parties by mistake 
agree upon an erroneous line as their boundary, be- 
lieving it to be the true line, they will not be con- 
cluded by such agreement from claiming to the true 
line when discovered, unless the statute of limita- 
tions has run, or equitable reasons exist for estab- 
lishing an erroneous line.’’’ (Emphasis supplied.) 
Kimes v. Libby, 87 Neb. 113, 116, 126 N.W. 869, 870 
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(1910). Such equitable reasons do exist in this case. 

We hold that the applicant, Mable Melia, is enti- 
tled to the benefit of the presumption that the fence 
line acquiesced in by the parties for these several 
years is the true line, the same not having been 
overcome by ‘‘clear proof’’ to the contrary on the 
part of Schram. Title is ordered quieted in Mable 
Melia as to the property described as: ‘‘Referring 
to the center quarter corner of Section 15, Township 
13 North, Range 10 East of the 6th P.M., Sarpy Coun- 
ty, Nebraska; thence due South (assumed bearing) 
along the East line of the Southwest Quarter (SW\4) 
of said Section 15, a distance of 400.85 feet to the 
point of beginning; thence due South along the East 
line of the Southwest Quarter (SW) of said Section 
15 a distance of 210.15 feet; thence due West 254.48 
feet; thence due North 210.15 feet; thence due East 
254.48 feet to the point of beginning. The East 33 
feet of this tract is reserved for County Roads right- 
of-way,’’ as alleged in her first amended application. 

To the extent thus modified, the judgment of the 
District Court is affirmed. 

AFFIRMED AS MODIFIED. 
CLINTON, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. ALAN V. HARDIN, 
APPELLANT. 
326 N.W.2d 38 


Filed November 5, 1982. No. 44395. 


1. Homicide. A person commits murder in the second degree if he 
causes the death of a person intentionally, but without premedita- 
tion. 

. A person commits manslaughter if he kills another without 
malice, either upon a sudden quarrel, or causes the death of 
another unintentionally while in the commission of an unlawful act. 

3. Homicide: Intent. Malice denotes that condition of mind which is 
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manifested by the intentional doing of a wrongful act without just 
cause or excuse. 

Homicide: Jury Instructions: Lesser-Included Offenses. Where 
murder is charged, the court is required, without request, to 
charge on such lesser degrees of homicide as to which the evidence 
is properly applicable. In order for this rule to require an instruc- 
tion on manslaughter, the record must contain some evidence 
which would tend to show that the crime was manslaughter rather 
than murder. 

: : . Where the evidence shows without dispute 
that one charged with murder purposely pointed a loaded gun at 
another and pulled the trigger and there is no evidence of a sudden 
quarrel or other condition which might permit a finding that there 
was an absence of malice, then the court is not required to give an 
instruction which would permit the jury to render a verdict of man- 
slaughter. 

Rules of Evidence: Hearsay. ‘‘Subject to the provisions of 
§ 27-403, the following are not excluded by the hearsay rule, even 
though the declarant is available as a witness: ... Statements 
made for purposes of medical diagnosis or treatment and de- 
scribing medical history, or past or present symptoms, pain or sen- 
sations, or the inception or general character of the cause or ex- 
ternal source thereof insofar as reasonably pertinent to diagnosis 
or treatment.’’ Neb. Rev. Stat. § 27-803(3) (Reissue 1979). 

: The rule of Neb. Rev. Stat. § 27-803(3) (Reissue 
1979) permitting statements concerning inception or general char- 
acter of the cause or external source thereof insofar as reasonably 
pertinent to diagnosis or treatment is bottomed on the notion that a 
person seeking medical attention will give a truthful account of the 
history and current state of his condition in order to ensure proper 
treatment. 


; Exculpatory statements made by an accused to a 
psychiatrist for the purpose of diagnosis of a mental condition of 
the accused, insofar as they may recite what he did or what oc- 
curred in connection with the commission of the alleged crime, 
are not competent evidence of the truth of the contents of the state- 
ment. 

Evidence. Evidence which is competent only for one purpose may 
not be considered for other purposes. 

Motions for Mistrial. When a motion for a mistrial is made on the 
ground of failure of a party to disclose information pursuant to an 
order of discovery, the defect may ordinarily be cured by granting 
a continuation and giving an opportunity to interview witnesses, 
take depositions, or do whatever is necessary to remedy the failure 
to comply with the discovery order. 


Appeal from the District Court for Douglas County: 
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JOHN BE. CLARK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before KrivosHa, C.J., BosLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

The defendant Hardin was charged with having, 
on November 1, 1980, purposely and with deliberate 
and premeditated malice, killed Ruby O. Smith 
Hardin, his estranged wife. The jury found him 
guilty of murder in the second degree and the court 
sentenced him to life imprisonment. On appeal to 
this court he makes the following claims of error: 
(1) The District Court erred in denying defendant’s 
motion for mistrial, which motion was founded upon 
the claim that the State failed, in violation of an 
earlier order of discovery, to disclose to the defend- 
ant statements allegedly made by the defendant to 
third persons. (2) The court erred in failing to in- 
struct the jury that it might find the defendant guilty 
of the lesser-included offense of manslaughter. We 
affirm. 

We will discuss the assignments in the reverse 
order of their listing. The prosecution introduced 
evidence which would permit the jury to find the fol- 
lowing facts. Hardin and his wife were separated 
and their divorce was pending. The parties’ house 
was located in the 3900 block on Burdette Street in 
Omaha. At about 1 a.m. on November 1, the defend- 
ant deliberately drove his automobile across the 
’ lawn of the residence and through the side of the 
‘house, into the bedroom where his wife and her 
6-year-old daughter were sleeping. The car pene- 
trated the bedroom about two-thirds of the car’s 
length. Ruby was not injured by the collision, al- 
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though the daughter was. Both fled from the bed- 
room into other parts of the house. The crash 
awakened Ruby’s 88-year-old son who was sleeping in 
another part of the house. Hardin crawled out of the 
car and entered the house. He was armed with a 
.25-caliber handgun. Ruby’s son and daughter wit- 
nessed Hardin shoot their mother four times with 
the gun. Neither child heard any conversation, dis- 
cussion, or argument between Ruby and Hardin. 
Ruby died of the gunshot wounds. Two witnesses 
testified to a confession the defendant made before 
his apprehension. The general import of the confes- 
sion was that after the car entered the bedroom, the 
defendant observed his wife still alive and fleeing. 
He then got out of the car, pursued, and shot her. 
As the basis for the claim that an instruction on 
the lesser charge of manslaughter should have been 
given, defendant makes the following recital in his 
brief: ‘‘There is strong evidence that just prior to 
the homicide, the defendant was under extreme 
emotional stress. He and his wife had a stormy re- 
lation, were in divorce proceedings and he had 
moved out of the house. On a prior occasion shortly 
before the crime, he discovered his wife in bed with 
a knife under her leg and he took a pistol from the 
dresser drawer for protection. There was testimony 
that about two weeks before the commission of the 
crime, the defendant and his wife had an argument 
about her alleged infidelity and on the night the inci- 
dent occurred, a friend of the defendant told him 
that his wife had sold the TV that he had bought for 
his stepson so that she could buy concert tickets for 
her and her boyfriend. Immediately prior to the 
killing, the defendant had gone to his home to pick 
up his clothes and as he approached, he noticed a 
car at the house and observed his wife get out and 
being kissed goodnight by a male companion. There 
was testimony that his mind ‘snapped’ and he 
. waited for the man to leave and drove his car into 
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the side of the house. There is also testimony that 
he attempted to kill himself immediately after he 
shot his wife. 

‘Further, psychiatric testimony established that 
the defendant had an explosive personality and 
could not control his emotions under stress and that 
he had a personality or character disorder in this re- 
gard. The defendant was not the type of person to 
plan ahead and was incapable of premeditation un- 
der stress, exploding impulsively instead. One psy- 
chiatrist testified that a sudden explosive reaction is 
fairly typical for the defendant’s kind of personality 
and that the defendant was acting under ‘extreme 
emotional pressure’ at the time of the killing.’’ To 
the above should be added that both of the expert 
witnesses (a psychologist and a psychiatrist) who 
testified on the defendant’s behalf gave the opinion 
that the defendant was not insane, that he had a 
personality or character defect which they classified 
as ‘“‘histrionic.”’ 

The brief asserts: ‘‘Counsel believes that the jury 
could find that the killing of Mrs. Hardin resulted 
from a sudden quarrel... .’’ Although not set forth 
in his recital of the alleged facts, the record shows 
that the defendant told the expert witnesses who tes- 
tified on his behalf that immediately before the 
shooting he and his wife quarreled. 

All of the alleged facts upon which the defendant 
relies, viz, that he had gone to his home to pick up 
his clothes, that he saw his wife kissing a man, that 
he waited for the man to leave, that he attempted to 
kill himself, and that there was a sudden quarrel, 
were not testified to by any witness observing those 
alleged facts, but came in as part of the recitals 
made by Hardin to the expert witnesses during their 
conversations with him after the event. Hardin did 
not take the stand in his own behalf. 

The following principles govern the question of 
whether the trial court, in a prosecution for murder, 
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is required to give an instruction permitting the jury 
to consider guilt on the lesser-included offense of 
manslaughter. A person commits murder in the 
second degree if he causes the death of a person in- 
tentionally, but without premeditation. Neb. Rev. 
Stat. § 28-304 (Reissue 1979); State v. Rowe, 210 Neb. 
419, 315 N.W.2d 250 (1982). A person commits man- 
slaughter if he kills another without malice, either 
upon a sudden quarrel, or causes the death of an- 
other unintentionally while in the commission of an 
unlawful act. Neb. Rev. Stat. § 28-305 (Reissue 
1979); State v. Rowe, supra; State v. Beers, 201 Neb. 
714, 271 N.W.2d 842 (1978). Where murder is 
charged, the court is required, without request, to 
charge on such lesser degrees of homicide as to 
which the evidence is properly applicable. In order 
for this rule to require an instruction on man- 
slaughter, the record must contain some evidence 
which would tend to show that the crime was man- 
slaughter rather than murder. State v. Rowe, su- 
pra; State v. Beers, supra. Malice denotes that con- 
dition of mind which is manifested by the intentional 
doing of a wrongful act without just cause or excuse.. 
State v. Beers, supra. Where the evidence shows 
without dispute that one charged with murder pur- 
posely pointed a loaded gun at another and pulled 
the trigger and there is no evidence of a sudden 
quarrel or other condition which might permit a 
finding that there was an absence of malice, then the 
court is not required to give an instruction which 
would permit the jury to render a verdict of man- 
slaughter. State v. Beers, supra. | 

The driving of the automobile into the bedroom of 
the house was clearly an illegal act. If Hardin did that 
act with the intention of killing his wife and it had 
that result, the act would have constituted murder in 
either the first or second degree. If he had no such 
intention but had killed his wife, then manslaughter 
would have been a proper charge. However, in this 
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case Ruby’s death was not the result of the illegal 
act. The evidence indicates that she was the victim 
of an intentional shooting. In these circumstances 
an instruction on the lesser-included offense of man- 
slaughter based upon an illegal act is not required. 
State v. Beers, supra. 

We must take note of another aspect of the prob- 
lem which neither the defendant nor the State dis- 
cusses with specificity. Paradoxically, although the 
defendant, in supporting his right to a manslaughter 
instruction, relies upon his out-of-court recitals to 
the psychiatrist and the psychologist about his pur- 
pose in going to the house at 1 o’clock in the morning 
and his observation of his wife kissing a man good 
night, he does not specifically rely upon the other 
portions of his narration to the experts in which he 
told them a quarrel had occurred between himself 
and his wife just before the shooting. 

It is clear from the record that the court, in ruling 
on the motion for an instruction on manslaughter, 
regarded all of the recitals as incompetent evidence 
of the substantive truth of what occurred and what 
the defendant did, and viewed them only as founda- 
tional evidence for the experts’ opinions on their 
diagnosis of the defendant’s state of mind. This 
situation raises a question which has been on the 
periphery of at least one earlier case, State v. Rowe, 
supra, and that is the effect of Neb. Rev. Stat. 
§ 27-803(3) (Reissue 1979) insofar as it relates to 
psychiatric testimony. Should the psychiatrist be 
permitted to testify as to all the defendant told him 
about the events in question, thus permitting the 
defendant’s cause to come before the jury without 
subjecting the defendant to the risks of cross- 
examination? 

Section 27-803, insofar as pertinent, provides: 
‘Subject to the provisions of section 27-403, the fol- 
lowing are not excluded by the hearsay rule, even 
though the declarant is available as a witness: 
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(3) Statements made for purposes of medical diag- 
nosis or treatment and describing medical history, 
or past or present symptoms, pain or sensations, or 
the inception or general character of the cause or 
external source thereof insofar as reasonably perti- 
nent to diagnosis or treatment.’”’ 

In this case, is the defendant’s recital to the ex- 
perts substantive evidence that a quarrel occurred, 
or is the out-of-court statement available only as 
‘‘pertinent’”’ to the diagnosis and not for its substan- 
tive truth? As has been pointed out in 4 Louiselle 
and Mueller, Federal Evidence § 444, special prob- 
lems arise in the application of that statute in the 
context of statements made to a psychiatrist. It 
seems to us these special problems arise because of 
the broad scope which is accorded foundational ma- 
terial for psychiatric opinion. Many prosecutors 
and defense counsel seem to assume that everything 
an accused, whose defense is insanity or some spe- 
cial state of mind lessening culpability, tells the 
physician about the ‘‘facts’’ is admissible under 
§ 27-803(3). The rule permitting statements con- 
.cerning ‘‘inception or general character of the cause 
or external source thereof insofar as reasonably per- 
tinent to diagnosis or treatment,’ § 27-803(3), ‘‘is 
bottomed on the notion that a person seeking medi- 
cal attention will give a truthful account of the his- 
tory and current status of his condition in order to 
ensure proper treatment.’’ State of Howard, 405 
A.2d 206, 209 (Me. 1979). The cited opinion refers to 
Advisory Committee Note, Fed. R. Evid. 803(4) 
(1982). Nothing in experience or logic suggests 
there is a circumstantial guarantee of trustworthi- 
ness in the exculpatory extrajudicial statements of a 
person accused of crime relating to what he did or 
what occurred, even when such statements are 
made to a psychiatrist or psychologist. Therefore, 
such statements, while they may sometimes be ad- 
missible for purposes of diagnosis (and we do not 
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here attempt to define the exact limits), ought not to 
be used as substantive evidence of the truth of what 
the defendant did or what occurred. The Court of 
Appeals, Eighth Circuit, has discussed Fed. R. Evid. 
703(4) (1982) (§ 27-803(3) in our evidence code) in a 
somewhat different context in the case of Aetna Life 
Ins. Co. v. Quinley, 87 F.2d 732 (8th Cir. 1987), and 
pointed out that the statute was not intended to 
provide a license to employ the services of an expert 
witness for the purpose of obtaining his summary of 
out-of-court statements made to him. That case, 
however, was in a civil action where the other side 
could call the adverse party for cross-examination. 
The reasons, of course, which the court advances in 
the above case apply a fortiori in a criminal case 
where the accused cannot be called for cross- 
examination by the prosecution. 

We hold that exculpatory statements made by an 
accused to a psychiatrist for diagnosis of a mental 
condition of the accused, insofar as they may recite 
what he did or what occurred in connection with the 
commission of the alleged crime, are not competent 
evidence of the truth of the contents of the state-. 
ment. They are admissible, if at all, only to show 
‘‘the inception or general character of the cause or 
external source’’ of the mental condition and ‘‘inso- 
far as reasonably pertinent to diagnosis or treat- 
ment’’ of that mental condition. In civil cases, for 
example, statements made to a physician which per- 
tain to facts of the accident indicating that the other 
party was at fault would not be pertinent to diag- 
nosis or treatment. Brown v. Seaboard Airline Rail- 
road Company, 434 F.2d 1101 (5th Cir. 1970). 

Prosecutors are remiss when they do not either 
object or secure an ad limine ruling concerning the 
use of the accused’s statements which are not perti- 
nent to diagnosis or treatment. In this case no ob- 
jection was made nor ad limine ruling procured. 
However, it is clear that the court admitted the tes- 
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timony and considered it only for the limited pur- 
poses we have been discussing. Evidence which is 
competent only for one purpose may not be con- 
sidered for other purposes. Baxter v. National Mig. 
Loan Co., 128 Neb. 537, 259 N.W. 630 (1935). 

There was no competent evidence in the record 
from which the jury could conclude that the homi- 
cide resulted from a sudden quarrel, and the court 
did not err in refusing the request for an instruction 
permitting a finding of manslaughter because the 
killing was upon a sudden quarrel. 

The defendant’s contention that the trial court 
committed reversible error in not declaring a mis- 
trial arises from: an occurrence after the second day 
of trial. The two witnesses to whom the defendant 
made the confession earlier described had been in- 
terviewed by both the prosecution and the defense. 
Both the prosecutor and defense counsel apparently 
were aware of the confession, and the defense 
would, it seems, have already concluded that the 
testimony of the two witnesses would be used. 
However, a week or two before trial the prosecutor 
interviewed the witnesses again and for the first 
time learned that on some occasion before the kill- 
ing the defendant had told the two witnesses, ap- 
parently in the presence of one or two other people, 
that Ruby was insisting that title to their house be 
placed in her name. Hardin and Ruby had quar- 
reled over this. The defendant, in mentioning the 
matter to the witnesses, had said, in the words of the 
witnesses, that he would fix the old gal and that he 
would drive Beular (the defendant’s car apparently 
had a name) through her house if she wanted the 
house in her name so bad. : 

After the second day of trial, the prosecutor 
learned the name of the third party who was present 
at the above conversation. The prosecutor there- 
upon called the defense counsel and told him that he 
was going to ask to endorse on the information the 
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name of that person as a witness. The next morning 
defense counsel moved for a mistrial because the 
prosecutor had not earlier disclosed to him the con- 
versation about Beular. The trial court denied the 
motion for a mistrial but granted a continuance 
which allowed defense counsel to take depositions 
and interview the proposed witness. That was done. 
The prosecution did not call that witness. 

Defendant’s counsel claims prejudice because he 
had, in his opening statement, told the jury that his 
client would testify in his own defense. He states 
that he would not have told the jury that if he had 
had the information about the Beular conversation. 

Even if we assume that the discovery order re- 
quired the disclosure of the Beular conversation, we 
fail to see that the nondisclosure harmed the defend- 
ant. The witness whose identity was learned on the 
second day of trial was not called as a witness. The 
statement itself was not a threat to do harm to the 
victim. It was a threat to damage the home.. Even 
if the information had been disclosed, it ought not 
reasonably have affected defendant’s decision 
whether to testify or not, or counsel’s judgment as to 
what he would say in his opening statement about 
the defendant testifying. The defendant and his 
counsel knew that the confession would be offered 
and probably received in evidence. That awareness 
would clearly control the tactical choice as _ to 
whether defendant would take the stand to deny the 
confession and what counsel would say in the open- 
ing statement about his client testifying. 

The defendant received all the relief to which he 
was entitled in connection with his motion for mis- 
trial when the continuance was granted and he was 
given the opportunity to interview witnesses and 
take depositions. State v. Rhodes, 191 Neb. 131, 214 
N.W.2d 259 (1974). 

AFFIRMED. 

Krivosua, C.J., concurs in the result. 
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CLINTON, J., participating on briefs. 


ERVIN G. COYLE, APPELLANT, V. R. LEE JANSSEN, 
APPELLEE. 
326 N.W.2d 44 


Filed November 5, 1982. No. 44435. 


1. Appeal and Error. A necessary function of valid assignments of 
error is to advise as to the issues submitted to the court for deci- 
sion. 


2. Generalized and vague assertions of claimed error do not 
advise this court of the issues submitted for decision. 
3. It is not the duty of a reviewing court to search the record 


for the purpose of ascertaining whether there is error, and any 
error alleged must be specifically pointed out. 
4. Contracts. The making of a contract may be conditioned upon the 
act or will of a third person. 
. When an obligation to pay money is, by agreement, made 
to depend upon the action of another party, over whom neither 
party has control, payment cannot be exacted unless the specific 
act is performed. 
Where a contract is executed but its effectiveness is de- 
pendent upon the fulfillment of an agreed condition before it can 
become a binding contract, such contract cannot be enforced un- 
less the condition is performed. 


Appeal from the District Court for Red Willow 
County: Jack H. HENDRIX, Judge. Affirmed. 


Bert E. Blackwell, for appellant. 
Mousel & Burger, P.C., for appellee. 


Heard before KRivosHa, C.J., HASTINGS, and 
CAPORALE, JJ., and Davis, D.J., and CoLWELL, D.J., 
Retired. 


CAPORALE, J. 

Plaintiff-appellant, Ervin G. Coyle, appeals from a 
judgment entered pursuant to the jury’s verdict 
which dismissed his contract action against the 
defendant-appellee, R. Lee Janssen. We affirm. 
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Plaintiff’s sole operating assignment of error is 
the failure of the trial court to instruct the jury in 
the language of his proposed instructions to the gen- 
eral effect that the acceptance of benefits nullifies 
both a condition precedent and any unconscionable 
and unreasonable character of a contract. His other 
three purported assignments of error in substance 
merely assert the trial court erred in failing to enter 
judgment in plaintiff’s favor at the close of all the 
evidence and erred in failing to grant a new trial. 
Such generalized and vague assertions do not advise 
this court of the issues submitted for decision. Such 
advice is a necessary function of valid assignments 
of error. Cook v. Lowe, 180 Neb. 39, 141 N.W.2d 430 
(1966). It is not the duty of a reviewing court to 
search the record for the purpose of ascertaining 
whether there is error, and any error alleged must 
be specifically pointed out. See McClellen v. Dob- 
berstein, 189 Neb. 669, 204 N.W.2d 559 (1973). We 
consider, therefore, only plaintiff’s single operative 
assignment of error. 

After a period of negotiations, which included dis- 
cussions about the value of goodwill, the parties, on 
September 20, 1978, executed two documents for the 
sale by plaintiff and purchase by defendant of an au- 
tomobile sales dealership and franchise at McCook, 
Nebraska. The first document signed was an 
18-paragraph typewritten agreement. That agree- 
ment dealt in the main with the sale and purchase of 
inventory, fixtures, and tools, and also the transfer 
of the instant franchise. According to its terms it 
could not be changed except by a signed written 
document. Plaintiff then caused a handwritten 
document to be prepared, obligating defendant, upon 
the signing thereof and approval by the manufac- 
turer of the franchise transfer, to pay plaintiff 
$30,000, reciting that such was ‘‘to transfer the rights 
and privilages [sic]’’ of the franchise. Defendant 
signed the same, ‘‘subject to approval of buyer ac- 
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countant.’’ It appears that no demand was made by 
defendant for financial data, other than an initial 
comment that such would be needed to assess the 
value of goodwill, and that no such data was spe- 
cifically provided by plaintiff to defendant. At trial 
plaintiff testified that the goodwill was worth $30,000. 
Other evidence was to the effect there was no good- 
will to value. Defendant’s accountant did not ap- 
prove or disapprove the $30,000 payment because he 
had never reviewed any financial data. The fact . 
that defendant was not going to pay that sum was 
not communicated to plaintiff until the summer of 
1979. In the interim the parties had undertaken 
many acts which effectively transferred the dealer- 
ship and franchise to the defendant. Additionally, 
the parties had entered into, on or about November 
3, 1978, a lease whereby defendant rented certain 
premises from plaintiff in order to operate the 
dealership. 

Upon the refusal of defendant to pay, plaintiff 
sued. He alleged, among other things, that plaintiff 
had fulfilled his obligations under the terms of the 
handwritten document, that the franchise had been 
transferred, and that defendant had waived the con- 
dition requiring approval of his accountant by ac- 
cepting the benefits of the contract, and prayed for 
judgment in the amount of $30,000. Defendant as- 
serted, inter alia, that the condition of, accountant 
approval had not been met and that the’ handwritten 
document was ‘“‘unconscionable and unreasonable.”’ 

In connection with the second defense we observe 
that if the doctrine of ‘‘unconscionability”’ exists in 
this state as a means of voiding common-law con- 
tracts, none of the factual requirements for invoking 
it were either pled or proved... ‘That defense should 
not have been submitted to.the-jury. However, no 
error is assigned on that basiS-and, in view of our 
analysis, no prejudicial error occurred by virtue of 
its submission. 
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In support of his assignment of error plaintiff as- 
serts that the nonfulfillment of a condition precedent 
is nullified if the party having the benefit of the con- 
dition accepts benefits under the contract. How- 
ever, none of the Nebraska cases he cites in support 
of that argument so hold. Alliance Tractor & Imple- 
ment Co. v. Lukens Tool & Die Co., 199 Neb. 489, 260 
N.W.2d 193 (1977), concerned the acceptance of non- 
conforming goods under the Uniform Commercial 
Code; Duplex Manuf. Co. v. Atlas Leasing Corp., 180 
Neb. 851, 146 N.W.2d 205 (1966), presented a question 
as to when repudiation by one party excused per- 
formance by the other; McLeod v. Crawford, 176 
Neb. 513, 126 N.W.2d 663 (1964), held one having ac- 
tual notice of the expiration date of a patent who had 
received benefits under the contract for 7 years 
after the expiration date was estopped from assert- 
ing the invalidity of the contract; Wegner v. West, 
169 Neb. 546, 100 N.W.2d 542 (1960), held a contract 
could not be rescinded when the party was unable to 
return payment or account for merchandise and pro- 
ceeds from the items sold; Hinot, Inc. v. Einot Sales 
Co., Inc., 154 Neb. 760, 49 N.W.2d 625 (1951), involved 
the acceptance of payment after the contract had 
been declared null and void; and Stover v. Hazel- 
baker, 42 Neb. 393, 60 N.W. 597 (1894), concerned the 
acceptance of rent accruing after default. In short, 
none of those cases involved a condition precedent. 

More directly in point are cases holding that the 
making of a contract may be conditioned upon the . 
act or will of a third person. In O’Brien v. Fricke, 
148 Neb. 369, 27 N.W.2d 403 (1947), the plaintiff pur- 
chaser sought specific performance of a contract for 
the sale of farmland. The contract had been condi- 
tioned upon the ability of the plaintiff to obtain loans 
from persons over whom none of the parties to the 
contract had any control. Finding himself unable to 
obtain the necessary loans, plaintiff sought to 
change the terms of the contract. This court found 
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the defendants were not at fault for the plaintiff's 
failure to perform and observed that in negotiating 
the contract the parties may impose any condition 
precedent they might wish. We cited with approval 
cases Stating, ‘‘ ‘When an obligation to pay money 
is, by agreement, made to depend upon the action of 
another party, over whom neither party has control, 
payment cannot be exacted unless the specific act 
is performed.’ ”’ Id. at 376, 27 N.W.2d at 408. Hvans 
v. Platte Valley Public Power and Irrigation Dis- 
trict, 144 Neb. 368, 13 N.W.2d 401 (1944), was an ac- 
tion brought to recover an alleged balance due upon 
a contract for legal services. The evidence estab- 
lished that the parties entered into a contract for an 
increase in plaintiff's salary as chief counsel for the 
defendant upon condition that it would be approved 
by federal Public Works Administration officials. 
Those officials refused to do so. We held the plain- 
tiff could not recover, relying on the rationale later 
restated in O’Brien, supra. 

It is clear that where a contract is executed but its 
effectiveness is dependent upon the fulfillment of an 
agreed condition before it can become a binding con- 
tract, such contract cannot be enforced unless the 
condition is performed. See, Empfield v. Ainsworth 
Irr. Dist., 204 Neb. 827, 286 N.W.2d 94 (1979); 
Metschke v. Marxsen, 176 Neb. 240, 125 N.W.2d 684 
(1964). 

' It is true that in the instant case the approval was 
to be obtained from the defendant’s accountant; 
however, there is no evidence but that the ac- 
countant properly exercised his own independent 
professional judgment in concluding that he could 
neither approve nor disapprove. It is also true that 
defendant delayed in communicating this status to 
plaintiff and that in the interim a number of acts 
were performed by both parties in furtherance of the 
transfer. However, it is abundantly clear that plain- 
tiff participated fully in those endeavors, even to the 
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extent of entering into a lease not required by the 
arrangement between the parties, with full knowl- 
edge that the condition of accountant approval had 
not been met as of that time. 

Although it appears defendant exerted no substan- 
tial effort to obtain plaintiff's financial data, neither 
does it appear plaintiff made any substantial effort 
to collect and provide same to defendant. 

Under the circumstances the trial court should 
have dismissed plaintiff’s petition as a matter of 
law. 

AFFIRMED. 


MAX VANARSDALE ET AL., APPELLANTS, V. LINCOLN 
COUNTY ET AL., APPELLEES. 
326 N.W.2d 47 


Filed November 5, 1982. No. 44472. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Appeal dismissed. 


David T. Schroeder, for appellants. 
Leonard P. Vyhnalek, for appellees. 


Heard before KRrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The appellants commenced this action in the Dis- 
trict Court for Lincoln County, Nebraska, chal- 
lenging the constitutionality of Neb. Rev. Stat. 
§§ 23-114 to 23-114.05, 23-168 to 23-168.04, 23-172, 23-173, 
23-173.01, 23-174, 23-174.02, 23-373, and 23-376 (Reissue 
1977) relating to establishment and promulgation of 
zoning regulations by the county commissioners of 
Lincoln County. The trial court held the statutes 
constitutional. We dismiss the appeal. 

Appellants failed to notify the Attorney General by 
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serving a copy of their brief on him within 5 days of 
the filing of their brief in this court pursuant to Neb. 
Ct. R. 16A (Rev. 1982) (formerly rule 18). Rule 16A 
states: ‘‘Cases Involving Constitutional Questions. 
A party presenting a case involving the constitution- 
ality of a statute must file a written notice thereof 
with the Clerk of this court at the time of filing his 
brief. If the Attorney General is not already a party 
to an action where the constitutionality of the statute 
is in issue, a copy of the brief assigning unconstitu- 
tionality must be served on the Attorney General 
within 5 days of the filing of the brief with the Clerk 
of this court; proof of such service shall be filed with 
the Clerk of this court.’’ 

The appellants having failed to comply with the 
rules of this court, the appeal is dismissed. 

APPEAL DISMISSED. 

CuiinTon, J., dissenting. 

I respectfully dissent. Compliance with the rule 
relied upon is certainly not jurisdictional. Even 
when the rule is complied with, the Attorney Gen- 
eral seldom, if ever, files a brief. In my 12 years in 
this court this is the first time we have used the rule 
as a basis for dismissal of an appeal. I strongly ob- 
ject to the selective application of the rule in this 
fashion. 


KaTHRYN L. KRAMER PHILP ET AL., APPELLANTS, V. 
First NATIONAL BANK & TRUST COMPANY, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF IRMA KRAMER, 
DECEASED, ET AL., APPELLEES. 

326 N.W.2d 48 


Filed November 5, 1982. No. 44504. 


1. Wills: Contracts: Specific Performance. Strictly speaking, there 
cannot be a decree for the specific performance of a contract to 
make a will. Courts of equity may grant relief in a form that is 
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usually equivalent to a decree of specific performance of a contract 
to leave property by will, after the death of the defaulting 
promisor, by fastening a trust upon an estate in the hands of those 
taking it with notice of such contract or by devise or descent. - 

2. Demurrer: Pleadings. A general demurrer tests the substantive 
legal rights of the parties upon admitted facts, including proper 
and reasonable inferences of law and fact which may be drawn 
from facts which are well pleaded. On reviewing the sustaining of 
a demurrer, this court must treat as undisputed the facts as alleged 
in the Penlon. 

If the petition states facts which entitle the plain- 
tiff to Tellek. whether legal or equitable, it is not demurrable upon 
the ground that it does not state facts sufficient to constitute a 
cause of action. 

4. Contracts. In interpreting a written contract, the meaning of 
which is in doubt and dispute, the court, in order to determine its 
meaning, will consider all the facts and circumstances leading up 
to and attending its execution, and will consider the relation of the 
parties, the nature and situation of the subject matter, and the ap- 
parent purpose of making the contract. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Reversed and re- 
manded for further proceedings. 


Ephraim L. Marks and James M. Woodruff of 
Marks, Clare, Hopkins, Rauth & Cuddigan, for ap- 
pellants. 


William G. Line and John F. Kerrigan of Kerri- 
gan, Line & Martin, for appellee Katharine Douglas. 


Vance E. Leininger of Albert, Leininger & Grant, 
for appellee First National. 


Heard before .BosLAUGH, McCown, CLINTON, and 
White, JJ., and BRopKEY, J., Retired. 


McCown, J. 

This is an action in equity based upon a written 
agreement allegedly intended to constitute a succes- 
sion contract and a contract to make a will. The 
amended petition alleged the breach of the agree- 
ment by the decedent in making a will contrary to 
the agreement, and prayed for specific performance 
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of the written agreement by impressing a trust upon 
the assets in the estate of the decedent, who had exe- 
cuted the agreement. The defendants filed general 
demurrers, which were sustained. Upon plaintiffs’ 
refusal to plead further, plaintiffs’ amended petition 
was dismissed and this appeal followed. 

Plaintiffs, Kathryn L. Kramer Philp and Kristin 
Kramer Philp, are sisters, the only issue of their 
father, Frederic Kramer, who died in 1959. Fred- 
eric and his sister, the defendant Katharine Kramer 
Douglas, were the only children of Irma Kramer. 
Irma Kramer died in 1980. She had been widowed 
for many years before 1959 and never remarried. 
Plaintiffs and their aunt, Katharine Douglas, are the 
sole heirs at law of Irma Kramer and were poten- 
tially so in 1962 when the agreement which is the 
basis for this action was executed. The defendant 
bank is the personal representative and former con- 
servator of the Irma Kramer estate, the value of 
which is inventoried in excess of $400,000. 

When Frederic Kramer died in 1959 his mother, 
Irma Kramer, and his sister, Katharine Douglas, 
filed claims against his estate. Irma Kramer’s 
claims included a $50,000 claim for certain prop- 
erties previously deeded by her to her son, allegedly 
subject to recall at will, a $6,600 claim involving an 
insurance policy on her life held by Frederic, and a 
$40,000 claim involving corporate stock. Katharine 
Douglas filed two claims, one for an undivided one- 
half of the properties included in the $50,000 claim of 
her mother, and one involving the same $6,600 insur- 
ance policy. 

Over an extended period of time settlement of the 
claims was negotiated, including provisions govern- 
ing future distribution of her property, testamentary 
or otherwise, by Irma Kramer as between the heirs 
of Frederic Kramer and Katharine Douglas. Those 
negotiations culminated in the settlement agreement 
of August 4, 1962, which is involved here. 
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The agreement provided that all claims of Katha- 
rine Douglas and all claims of Irma Kramer except 
the $50,000 claim were to be settled by transfers of 
an insurance policy, corporate stock, or cash by the 
estate to the claimants. The $50,000 claim of Irma 
Kramer was to be disallowed. 

The final executed version of the agreement was 
preceded by a prior draft proposal prepared by the 
attorneys for the estate of Frederic Kramer, which 
incorporated in paragraphs 10 and 11 provisions 
which would have required Irma Kramer to execute 
and deliver her will in a form which would have 
irrevocably split her entire estate into two portions, 
identical in size, with the single exception of a prior 
$50,000 bequest to Katharine Douglas or her issue to 
equalize and compensate for the properties involved 
in the $50,000 claim of Irma Kramer in Frederic 
Kramer’s estate. This draft would have prohibited 
lifetime transfers of property by Irma Kramer for 
less than fair value and would have obligated her to 
retain her holdings substantially intact, except for 
her immediate and necessary living expenses, dur- 
ing the remainder of her natural life. Those pro- 
posed provisions of paragraphs 10 and 11 were re- 
jected by Irma Kramer through her attorney who, in 
turn, drafted and supplied the present language of 
paragraph 10 as follows: ‘10. The parties recog- 
nize that the amount being allowed on the settlement 
to third party [Irma Kramer] is less than the 
amount of her claim but the reduction is being made 
in the interest of promoting family harmony. 

‘In this same spirit, the third party agrees that in 
any last will and testament which she might make 
or in any distribution of her property, or substantial 
gifts, she will not discriminate against the issue of 
Frederic Kramer, deceased. 

‘However, any distribution, testamentary or oth- 
erwise, to fourth party [Katharine K. Douglas], or 
her heirs, designated to offset the property trans.. 
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ferred to Frederic Kramer which is the subject of 
this litigation not to exceed $50,000 in value shall not 
be construed as such discrimination.”’ 

A letter by Irma Kramer’s attorney to the attor- 
neys for the executrix of the Frederic Kramer estate 
submitting the revised and final form of the agree- 
ment which was later executed stated: ‘‘We enclose 
herewith copy of proposed settlement agreement in 
connection with the Kramer matter. This is identi- 
cal with the one submitted by you with the exception 
that I deleted Paragraphs 10 and 11 of your proposed 
contract and replaced it with a paragraph which is 
in line with my telephone conversation of a few days 
ago. 

“Believe me, I had a difficult time getting Mrs. 
Kramer’s approval of the substitute commitment. 
It is my opinion that this is a binding agreement on 
her, and I have so advised her. On the other hand, 
it gives her an opportunity to control her own life. 
It is my firm conviction that once this matter is set- 
tled, that the grandchildren of Mrs. Irma Kramer 
can resume the normal relationship between grand- 
mother and granddaughters and the grandchildren 
will benefit both financially and otherwise.”’ 

The final form of the settlement agreement dated 
August 4, 1962, was executed by plaintiffs’ mother as 
the executrix of the estate of Frederic Kramer, by 
the guardian ad litem of the plaintiffs, and by Irma 
Kramer and Katharine Douglas. 

On May 27, 1971, Irma Kramer executed the will 
which is presently in process of probate. The will, 
after provisions which revoked prior wills and di- 
rected the payment of debts, claims, and expenses, 
provided: ‘‘THIRD: I give, devise, and bequeath 
all of my residuary estate, be it real or personal, and 
wheresoever situated, to my daughter, Katharine 
Kramer Douglas, if she survives me, the same to be 
hers absolutely. If my daughter does not survive 
me, then I give, devise, and bequeath all of my 
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residuary estate, be it real or personal and whereso- 
ever situated, to her children (of whom there are at 
this time two, namely, Pamela Douglas and Steele 
Douglas) who survive me, in equal shares, the same 
to be theirs absolutely. 

‘FOURTH: I have intentionally made no provi- 
sion herein for my other grandchildren, the children 
of my deceased son Frederic Kramer, for the reason 
that during his lifetime I transferred substantial as- 
sets to him which he used and which enabled him to 
die leaving a substantial estate for the benefit of his 
children, and it is now my judgment that the fore- 
going provisions for the benefit of my daughter or 
her children will in some measure be comparable to 
the benefits which my son and his children have re- 
ceived at my hands.”’ 

Irma Kramer died in 1980 and the will was ad. 
mitted to probate in the Platte County Court. The 
plaintiffs filed claims in the estate based upon the 
agreement allegedly breached by the will. The 
claims were disallowed and rejected on November 4, 
1980. This proceeding was commenced in the Dis- 
trict Court for Platte County on December 8, 1980. 
The defendants filed general demurrers which were 
sustained upon the ground that the amended peti- 
tion, including the exhibits attached, failed to state a 
cause of action for the reason that the agreement 
pleaded is too indefinite, ambiguous, and uncertain 
to entitle plaintiffs to any equitable relief. The 
plaintiffs elected to stand upon the amended peti- 
tion, and the petition was dismissed. 

Nebraska has long recognized a cause of action 
based on a contract to make a will. Strictly speak- 
ing, there cannot be a decree for the specific per- 
formance of a contract to make a will, since such an 
instrument is, by its nature, revocable by the promi- 
sor during his life and cannot be made by him after 
his death. It has long been recognized that courts of 
equity may grant relief in a form that is usually 
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equivalent to a decree of specific performance of a 
contract to leave property by will, after the death of 
the defaulting promisor, by fastening a trust upon 
his estate in the hands of those taking it with notice 
of such contract or by devise or descent. Jurisdic- 
tion in the equity court in such cases does not rest 
upon any distinction between real estate and person- 
al property, but rather upon the ground of the in- 
adequacy of an action at law. Pflasterer v. Omaha 
Nat. Bank, 201 Neb. 427, 268 N.W.2d 104 (1978); Cox 
v. Johnston, 139 Neb. 223, 296 N.W. 883 (1941). 

A general demurrer tests the substantive legal 
rights of the parties upon admitted facts, including 
proper and reasonable inferences of law and fact 
which may be drawn from facts which are well 
pleaded. If the petition states facts which entitle the 
plaintiff to relief, whether legal or equitable, it is not 
demurrable upon the ground that it does not state 
facts sufficient to constitute a cause of action. On 
reviewing the sustaining of a demurrer, this court 
must treat as undisputed the facts as alleged in the 
petition. Cizek v. Cizek, 201 Neb. 4, 266 N.W.2d 68 
(1978). 

In the present case the trial court found that the 
agreement was too indefinite, ambiguous, and un- 
certain to be specifically performed. In interpreting 
a written contract, the meaning of which is in doubt 
and dispute, the court, in order to determine its 
meaning, will consider all the facts and circum- 
stances leading up to and attending its execution, 
and will consider the relation of the parties, the na- 
ture and situation of the subject matter, and the ap- 
parent purpose of making the contract. Younker 
Brothers, Inc. v. Westroads, Inc., 196 Neb. 168, 241 
N.W.2d 679 (1976). 

The amended petition alleges that the family set- 
tlement agreement was intended by the parties to 
address and settle matters pertaining to the succes- 
sion to Irma Kramer’s estate upon her demise be- 
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tween the lines of Frederic Kramer and Katharine 
Douglas upon the basis of equal participation in said 
estate by said two family lines, following a prior dis- 
tribution of $50,000 to the line of Katharine Douglas 
as equalization for lifetime gifts received by Fred- 
eric Kramer and confirmed to his estate under the 
settlement agreement. The decedent, Irma 
Kramer, signed the agreement and all directly inter- 
ested parties in this lawsuit either signed the 
agreement or are bound by representative signa- 
tures. The general demurrers admit all facts and 
all reasonable inferences to be drawn from facts 
properly pleaded. 

The action of the District Court in sustaining the 
general demurrers of the defendants and dismissing 
plaintiffs’ amended petition was erroneous. The 
judgment of the District Court is reversed and the 
cause is remanded to the District Court for further 
proceedings. 

REVERSED AND REMANDED 
FOR FURTHER PROCEEDINGS, 


MarK T. WAKENIGHT, APPELLANT AND CROSS-APPELLEE, 
v. STATE OF NEBRASKA, APPELLEE AND CROSS- APPELLANT, 
326 N.W.2d 52 


Filed November 5, 1982. No. 44550. 


Tort Claims Act: Appeal and Error. On an appeal to this court of 
an action under the State Tort Claims Act, the findings of the trial 
court will not be disturbed unless clearly wrong. 

Appeal from the District Court for Seward County: 

Bryce Bartu, Judge. Affirmed. 


John B. Ashford of Bradford, Coenen & Ashford, 
for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 
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Heard before KRiIvosna, C.J., McCown, WHITE, and 
CAPORALE, JJ., and BRODKEY, J., Retired. 


McCown, J. 

This is an appeal from a decision of the District 
Court dismissing an action brought by the plaintiff 
against the State of Nebraska under the State Tort 
Claims Act. The plaintiff has appealed. 

At approximately 8:30 p.m., March 12, 1976, the 
plaintiff was hitchhiking along the south shoulder of 
Interstate 80 at a point approximately 3 miles west 
of the Milford interchange. A Nebraska State Pa- 
trol trooper stopped, picked up the plaintiff, in- 
formed him that hitchhiking was illegal on the Inter- 
state, and gave him a warning ticket. The trooper 
then drove the plaintiff to the east entrance ramp of 
the Milford interchange on the south side of a bridge 
which crosses the Interstate at that point. While 
driving to the interchange the trooper had informed 
the plaintiff that he would be let off in a location 
where it would be legal to hitchhike, and also ad- 
vised the plaintiff of the availability of motel and 
restaurant services located on the north side of the 
bridge. There is some dispute in the testimony as to 
whether the trooper suggested that the plaintiff stay 
at a motel north of the bridge or merely advised him 
of the availability of such services. 

After letting the plaintiff out of his car at the Inter- 
state entrance ramp south of the bridge, the trooper 
drove off and the plaintiff proceeded to walk north 
across the bridge. The bridge runs north and south 
and has two lanes of travel with a shoulder 2% feet 
wide on each side, but no sidewalk. There is a rail- 
ing on both sides of the bridge with a 9-inch curb ex- 
tending the length of the bridge. There were four 
high tower lights located so as to illuminate the exit 
and entrance ramps of the Interstate, and the evi- 
dence indicated that at least some of the lights were 
not operating on the evening of March 12, 1976. 
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The plaintiff has no memory of the accident itself, 
but the evidence indicates that the plaintiff, wearing 
dark clothing, was walking north across the bridge 
on the east side of the bridge with his back to oncom- 
ing northbound traffic. At a point approximately 
100 feet from the north end of the bridge the plaintiff 
was struck by a northbound automobile. The driver 
of the car testified that her lights were on, she was 
traveling at 55 miles per hour, and that there was no 
other traffic at that point. As she came up over the 
bridge she first saw the plaintiff about 2 to 214 car 
lengths ahead of her in the northbound lane of traf- 
fic, and he appeared as just a dark figure. As a re- 
sult of the accident the plaintiff suffered very severe 
injuries. 

Plaintiff filed a claim with the State Claims 
Board, which was rejected by the board on June 20, 
1978, and plaintiff thereafter filed this action in the 
District Court for Seward County, Nebraska. 

The amended petition alleged that the State was 
negligent (1) in failing to adequately maintain the 
lights at each end of the bridge; (2) in failing to pro- 
vide adequate lighting at the bridge; (3) in failing to 
repair or replace the lights at the bridge when the 
defendant knew, or should have known, of the defec- 
tive condition; (4) in failing to place plaintiff in a po- 
sition of safety when the trooper knew, or should 
have known, that the bridge at the time of the acci- 
dent was unsafe for pedestrians; (5) in requiring the 
plaintiff to walk across the bridge to the motel on the 
north side; (6) in failing to warn plaintiff of the dan- 
ger in proceeding across the bridge under the cir- 
cumstances which existed at the time of the acci- 
dent; and (7) in placing plaintiff in a position of peril. 

At the close of the plaintiff’s evidence the State 
moved to dismiss plaintiff’s petition. The trial 
court sustained the motion as to allegations (4) and 
(5), but overruled the motion to dismiss as to the 
other allegations of negligence. 
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At the close of all the evidence the trial court 
found that the defendant was negligent in failing to 
maintain high tower lights positioned at the scene of 
the accident. The court also found that the plaintiff 
was negligent in failing to walk along and upon the 
two-way highway on the correct side of such high- 
way and in failing to keep a proper lookout and in 
moving from a place of safety to a place of danger. 
The court also specifically found that, by compari- 
son, plaintiff's negligence was more than slight 
when compared with that of the defendant, and that 
by reason thereof plaintiff’s negligence was a bar to 
his recovery. The court therefore dismissed plain- 
tiff’s petition and this appeal followed. 

Plaintiff first contends that the trial court erred in 
dismissing the two allegations of negligence at the 
close of the plaintiff's evidence. Two other allega- 
tions of negligence containing essentially the same 
allegations were retained, and even if the action 
could be said to be technically incorrect, there was 
no prejudice to the plaintiff. 

Plaintiff also contends that the trial court erred in 
failing to find at the close of all the evidence that the 
State was negligent in failing to warn plaintiff of the 
danger and in placing the plaintiff in a position of 
peril. It is clear from the lack of specific findings 
and from the judgment of the court that findings on 
those issues were against the plaintiff. Under the 
State Tort Claims Act the trial judge sits without a 
jury and has exclusive jurisdiction to hear, deter- 
mine, and render judgment on any suit or tort claim 
under the act. Neb. Rev. Stat. § 81-8,214 (Reissue 
1981). 

We have consistently held that on an appeal to this 
court of an action under the State Tort Claims Act, 
the findings of the trial court will not be disturbed 
unless clearly wrong. Cortes v. State, 191 Neb. 795, 
218 N.W.2d 214 (1974). 

We do not pass on the trial court’s finding that the 
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State was negligent in failing to maintain tower 
lights. There is ample evidence in the present case 
upon which the trial court could find that the plain- 
tiff was contributorily negligent in any event, and 
that such negligence was more than slight when 
compared with the defendant’s negligence. The de- 
termination of the trial court was not clearly wrong. 
AFFIRMED, 


STATE OF NEBRASKA EX REL. PAUL L. DOUGLAS, 
ATTORNEY GENERAL, AND STEVEN M. CURRY, MERRICK 
CounTy ATTORNEY, APPELLEES, V. MARJORIE BIGELOW, 

DOING BUSINESS AS NEBRASKA CHRISTIAN LIBERTY 

ACADEMY, APPELLANT. 
325 N.W.2d 838 


Filed November 5, 1982. No. 82-377. 


Appeal from the District Court for Merrick County: 
JoHN M. Brower, Judge. Application for stay of 
permanent injunction denied. Writ of certiorari de- 
nied. Petition to vacate denied without prejudice. 


Marjorie Bigelow, pro se. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, and Steven M. Curry, Merrick County At- 
torney, for appellees. 


Heard before KrivosHa, C.J., BoSsLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This matter came on upon the appellant’s ‘‘Appli- 
cation for Stay of Injunction,’’ pending disposition of 
this appeal, of a permanent injunction issued by the 
court below following a trial on the merits of this 
civil action brought by the State of Nebraska, and 
upon her ‘‘Petition to Vacate’’ and upon her ‘‘Writ of 
Certiorari.”’ 
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Upon consideration whereof, the constitutional is- 
sues presented having been essentially resolved in 
State ex rel. Douglas v. Faith Baptist Church, 207 
Neb. 802, 301 N.W.2d 571 (1981), appeal dismissed, 
Faith Baptist Church of Louisville, Nebraska v. 
Douglas, 454 U.S. 808, 102 S. Ct. 75, 70 L. Ed. 2d 72, it 
is ordered, adjudged, and decreed that the ‘‘Applica- 
tion for Stay of Injunction’”’ be, and the same hereby 
is, overruled and denied. It is further ordered, ad- 
judged, and decreed that the ‘‘Writ of Certiorari,’’ 
no procedure for such existing in this court, be, and 
the same hereby is, overruled and denied. It is fur- 
ther ordered, adjudged, and decreed that the ‘‘Peti- 
tion to Vacate’’ be, and the same hereby is, over- 
ruled and denied without prejudice to review of the 
issues presented on appeal. 

APPLICATION FOR STAY OF PERMANENT 
INJUNCTION DENIED. 

WRIT OF CERTIORARI DENIED. 
PETITION TO VACATE DENIED WITHOUT 
PREJUDICE. 

CLINTON, J., dissenting. 

I respectfully dissent from the portion of the order 
of this court denying the appellant’s request for a 
stay of the injunction while the appeal is pending in 
this court and until there is a final decision on the 
merits of the case. The State here seeks to enforce 
compulsory education laws by injunction rather than 
by prosecution. This is a highly unusual procedure 
and presents the possibility that the defendant may 
be twice punished for essentially the same act—once 
for violation of the injunction and once, or more, for 
violation of the pertinent criminal statute. The 
cases of State ex rel. Meyer v. Weiner, 190 Neb. 30, 
205 N.W.2d 649 (1973), and State ex rel. Spillman v. 
Heldt, 115 Neb. 435, 213 N.W. 578 (1927), indicate that 
the court should not enjoin the commission of an act 
for the sole reason that the act may constitute a vio- 
lation of a criminal statute. The record in this case 
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indicates no immediate urgency is present. The 
public health, safety, and welfare of the people of 
Nebraska generally are in no way threatened by 
having the education of the appellant’s daughter 
continue at home during further legal process. The 
record shows that testing of the child indicates that 
she is learning at a satisfactory rate. It may sup- 
port a finding that she is learning more quickly and 
more fully at home than she would in an accredited 
school. 

It should be noted that the appellant asserts a 
constitutional right in this case, that is, that under 
the provisions of the first, ninth, and fourteenth 
amendments to the Constitution of the United States 
she has the primary right and responsibility to con- 
trol the education of her own child. I do not believe 
it can be said, in the light of longstanding opinions of 
the U.S. Supreme Court, that the claims of the appel- 
lant are wholly without merit or frivolous. I would 
stay the injunction pending final determination on 
the merits. 


IN RE FORMAL COMPLAINT OF NEBCO, INC. 
Nesco, INC., A CORPORATION DOING BUSINESS AS READY 
MIXED CONCRETE COMPANY, APPELLEE, V. BURLINGTON 

NORTHERN, INC., APPELLANT. 
326 N.W.2d 167 


Filed November 12, 1982. No. 44400. 


Public Service Commission: Railroads. The Nebraska Public Serv- 
ice Commission is not empowered to require that switching 
charges be absorbed retroactively where the approved rate sched- 
ule for such switching did not require absorption. 

Appeal from the Nebraska Public Service Com- 

mission. Reversed and remanded with directions. 


Knudsen, Berkheimer, Beam, Richardson & Enda- 
cott, for appellant. 


VOL. 212 SEPTEMBER TERM, 1982 805 


In re Formal Complaint of Nebco, Inc. 


James W. Hewitt, for appellee. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an appeal from an order of the Nebraska 
Public Service Commission (NPSC) sustaining a 
complaint of Nebco, Inc., a Nebraska corporation, 
doing business as Ready Mixed Concrete Company 
(Nebco), that Burlington Northern, Inc. (BN), vio- 
lated the provisions of Neb. Rev. Stat. § 75-126 (Reis- 
sue 1981) in discriminating against Nebco by re- 
fusing to absorb the switching charges of the 
Omaha, Lincoln & Beatrice Railway Company 
(OLB) on carload lots of sand and gravel delivered 
to Nebco. The NPSC found BN had discriminated 
and ordered that Nebco not be required to pay BN 
$10,604.63 in switching charges for services rendered 
by OLB during 1978. 

Section 75-126 provides in part: “(1) Except as 
otherwise provided in this section, no common car- 
rier shall: 

“‘(a) Charge, demand, collect, or receive from 
any person a greater or less compensation for any 
services rendered than it charges, demands, col- 
lects, or receives from any other person for doing a 
like or contemporaneous service; 

‘“‘(b) Make or give any undue or unreasonable 
preference or advantage to any particular person; 

““(e) Subject any type of traffic to any undue or 
unreasonable prejudice, delay, or disadvantage in 
any respect whatsoever; Provided, that all types of 
perishable freight and livestock shall have prece- 
dence in shipment; 

‘“‘(d) Charge or receive any greater compensa- 
tion in the aggregate for the transportation of a like 
kind of property or passengers for a shorter than for 
a longer distance over the same line or route, except 
as the commission may prescribe in special cases to 
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prevent manifest injuries; Provided, that no mani- 
fest injustice shall be imposed upon any person at in- 
termediate points; and provided further, that noth- 
ing herein shall prevent the commission from mak- 
ing group or emergency rates; 

“(e) Demand, charge, or collect, by any device 
whatsoever, a lesser or greater compensation for 
any service rendered than that filed with or pre- 
scribed by the commission; or 

“(f) Change any rate, schedule, or classification 
in any manner whatsoever before application has 
been made to the commission and permission grant- 
ed for that purpose.”’ 

BN’s principal defenses are that BN’s absorption 
rate of switching charges conforms to previous or- 
ders of the NPSC and that the NPSC’s order amount- 
ed to an order of a rebate of an approved rate which 
NPSC had no authority to make. 

A summary of the facts will assist in understand- 
ing the issues. OLB, a small railroad operating in 
Lincoln, offers switching services to other railroads 
by delivering railroad cars to customers who have 
places of business along its tracks. OLB is a wholly 
owned subsidiary of Nebco. Up until April 3, 1978, 
OLB’s established and approved tariff for switching 
sand and gravel to points west of 27th Street was 
$9.79 per car when the same shipper tendered lots of 
10 cars or more on the same day; east of 27th Street 
the tariff was $15.65 per car under the same condi- 
tions. Nebco’s plant is located west of 27th Street. 
These switching charges had previously been ap- 
proved by the NPSC and were included in BN’s in- 
trastate tariff, and it required BN to absorb these 
switching charges. Whether or not a line railroad 
absorbs switching charges of another line railroad is 
a voluntary matter between the railroads involved. 
BN and the Union Pacific absorb switching charges 
on a reciprocal basis. The record shows that BN ab- 
sorbed switching charges when it interlined with the 
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Union Pacific and the latter performed switching 
services for BN in deliveries of sand and gravel to 
Capital Concrete Company, Nebco’s competitor in 
Lincoln. The evidence indicated that this gave 
Capital a competitive advantage of 15 cents per 
cubic yard in the sale of mixed concrete. 

On January 19, 1978, OLB applied to NPSC to in- 
crease its switching charges west of 27th Street to 
$15.65 per car. On March 20, 1978, after a hearing, 
the NPSC approved the requested increase which 
was to become effective April 3, 1978. Thereafter, 
BN absorbed switching charges on shipments to 
Nebco only to the extent it had previously done, at 
$9.79 per car, and billed Nebco for the difference. 
Nebco declined to pay and this action resulted. 

In connection with the positions taken by the par- 
ties, it is necessary to note some matters regarding 
the proceeding before the NPSC involving the Janu- 
ary 19, 1978, application. Five railroads filed objec- 
tions to the increase, including BN. The NPSC’s 
opinion and findings in that matter included the fol- 
lowing: ‘‘After the hearing opened the applicant 
[OLB] amended the application be [sic] deleting 
that portion of the original application which could 
be interpreted to mean that the application included 
the request that the Nebraska Railroads should in- 
crease their absorption to the same as _ these 
charges. Shortly after this amendment the attorney 
for the protestants withdrew their protest and left 
the room.... It was not known why the five Ne- 
braska Railroads would not agree to absorb switch- 
ing charges to the same extent as they do among 
themselves, but since a request to raise the absorp- 
tion figures accordingly was not included in the 
amended application, the Commission cannot deal 
with that problem at this point.’’ 

Thereafter, pursuant to another application and 
hearing, NPSC required BN to absorb OLB’s switch- 
ing charges in the amount set in the 1978 order. 
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The new order became effective February 13, 1979. 

Nebco, as we have already indicated, contended 
that BN’s refusal to absorb OLB’s switching charges 
as it does for other railroads is discriminatory and 
that NPSC has authority to correct the discrimina- 
tion. As legal authority for this position, it relies 
upon the language of the statute we have earlier 
quoted and cases decided thereunder, and, in par- 
ticular, upon our opinion in Myers v. Blair Tel. Co., 
194 Neb. 55, 230 N.W.2d 190 (1975). It further argues 
that discrimination cannot be determined in ad- 
vance but can only be done in light of a particular 
set of facts. It cites the provisions of Neb. Rev. 
Stat. § 75-118.01 (Reissue 1981) which, among other 
things, gives the NPSC authority to determine the 
validity of tariffs. 

BN, on the other hand, argues that when the NPSC 
prescribes a rate scale, it exercises a legislative 
function and may not repeal or modify it retro- 
actively. BN relies upon Arizona Grocery v. 
Atchison Ry., 284 U.S. 370, 52 S. Ct. 183, 76 L. Ed. 348 
(1932), and Farmers Union Livestock Commission v. 
Union P. R. Co., 135 Neb. 689, 283 N.W. 498 (1939). 

In Myers, this court upheld the action of the NPSC 
reducing retroactively previously approved rates. 
In so doing we relied upon § 75-126(1)(c), which pro- 
vides: ‘‘(1) Except as otherwise provided in this 
section, no common carrier shall: ...(c) Subject 
any type of traffic to any undue or unreasonable 
prejudice, delay, or disadvantage in any respect 
whatsoever ....’’ We also relied upon the authority 
granted the commission by the Constitution. 

In that case the complaint before the NPSC was 
that the utility was not providing the service for 
which the previously approved rates had been estab- 
lished. The commission found that the services be- 
ing furnished were inadequate. We said: ‘‘It 
seems to us to be axiomatic that the commission, as 
a part of its power and duty to establish rates which 
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will provide an adequate return and to regulate the 
services of utilities, must have the authority to 
compel the utility to render the service for which it 
induced the commission to fix an adequate rate. We- 
hold that inherent in the power of the commission is 
its right to force a utility to give the service for 
which its rates have been fixed. As a corollary to 
that power must be the right, where the service is 
woefully inadequate, to require the utility to rebate 
some portion of the rates set for reasonably ade- 
quate service. To hold otherwise would permit a 
utility to profit by its own intentional or uninten- 
tional neglect. The record indicates that the service 
was so inadequate in this instance that the remedy 
chosen by the commission was the only one which 
would keep the company from confiscating the rates 
paid by the ratepayers for wholly inadequate serv- 
ice.’’ Myers at 63, 230 N.W.2d at 196. 

The case before us does not involve a question of 
failure to render adequate service, i.e., the service 
‘for which the rate was set. Myers is clearly dis- 
tinguishable from the situation before us, and we be- 
lieve the controlling principles are set forth in 
Farmers. Union Livestock Commission v. Union 
P. R. Co., supra, and United Mineral Products Co. v. 
Nebraska Railroads, 177 Neb. 898, 131 N.W.2d 604 
(1964). At the time we rendered our opinion in 
Farmers Union, a _ reparation § statute existed. 
Comp. Stat. § 75-510 (1929). It purportedly author- 
ized the railway commission (now NPSC) to make 
orders requiring any railroad or express company to 
refund any unjust, unreasonable, or discriminatory 
rates charged. We held that the statute did not au- 
thorize the commission to retroactively condemn as 
unlawful a rate or charge previously established as 
lawful’ by it and subject a carrier, which has con- 
formed thereto, to the payment of reparations meas- 
ured by what the railway commission ‘‘now holds’’ it 
should have decided in the earlier proceedings to be 
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a reasonable and lawful rate, and that such a stat- 
ute, under the circumstances, violated the due proc- 
ess clauses of the state and federal Constitutions. 

In United Mineral Products Co. we adhered to the 
principle enunciated in Farmers Union, saying: 
‘“‘The commission’s action in finding the amount due 
under the supersedeas bond had the effect of chang- 
ing the rates retroactively which it is not authorized 
to do. Farmers Union Livestock Commission v. 
Union P. R.R. Co., supra.’’ United Mineral Prod- 
ucts Co. at 905, 131 N.W.2d at 609. 

The distinction between our holding in Myers and 
our holding in the latter two cases is that in Myers 
the utility was not performing the service for which 
the rate was set. The distinction is significant and 
basic. In the present case the rate had been law- 
fully set. The NPSC order did not require absorp- 
tion of the switching charge by the railroad with 
which the shipment originated. There exists in this 
case no question of failure to furnish the service for 
which the rate was established. As we said in 
United Mineral Products Co., ‘‘ ‘Rates and charges 
duly established by the railway commission, until al- 
tered or set aside, have the effect of a legislative en- 
actment.’’’ Id. at 902, 1381 N.W.2d at 607. 

The NPSC exceeded its constitutional and statu- 
tory authority in this instance. The order of the 
NPSC is reversed and the case is remanded with di- 
rections to dismiss the complaint. 

REVERSED AND REMANDED WITH DIRECTIONS, 

CLINTON, J., participating on briefs. 
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ALVIN R. SPILINEK AND E}LLEN SPILINEK, HUSBAND AND 
WIFE, APPELLANTS, V. RICHARD SPILINEK AND HILDA 
SPILINEK, HUSBAND AND WIFE, APPELLEES. 

326 N.W.2d 170 


Filed November 12, 1982. No. 44434, 


1. Adverse Possession: Easements. To establish an easement by 
prescriptive use, such uSe must be adverse, under a claim of right, 
continuous and uninterrupted, open and notorious, exclusive, and 
continuous for the full prescriptive period. 

2. Boundaries: Acquiescence. Where a common boundary marked 
by a fence line has been recognized and acquiesced in by the abut- 
ting landowners and their grantors for more than 10 consecutive 
years, such common boundary is then the established boundary be- 
tween the properties involved. 


Appeal from the District Court for Howard County: 
JOSEPH D. Martin, Judge. Affirmed as modified. 


Robert E. Wheeler of Stowell & Wheeler, P.C., for 
appellants. 


Cunningham, Blackburn, VonSeggern, Livingston, 
Francis & Riley, for appellees. 


Heard before KrivosHa, C.J., HASTINGS, and 
CAPORALE, JJ., and Rist, D.J., and CoLWELL, D.J., 
Retired. 


Rist, D.J. 

This is an action in equity to quiet title to real es- 
tate, to determine a boundary line, and to determine 
whether or not a prescriptive easement for a road- 
way exists upon plaintiffs’ land. 

Plaintiffs, Alvin R. Spilinek and Ellen Spilinek, 
are the record owners of the southwest quarter of 
Section 2, Township 15 North, Range 11 West of the 
6th P.M., Howard County, Nebraska. Defendants, 
Richard Spilinek and Hilda Spilinek, are the record 
owners of the south half of the northwest quarter in 
said Section 2. Plaintiffs’ north line and defendants’ 
south line is the common boundary between the 
tracts and is the boundary in dispute. The pre- 
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scriptive roadway easement claimed by defendants 
runs generally parallel to the common boundary and 
on the north side of plaintiffs’ property. 

Howard County, Nebraska, was made a third- 
party defendant on the basis that defendants 
claimed in part that the roadway in issue existed by 
virtue of a prescriptive easement to the public. The 
county has not appeared in this court as either ap- 
pellant or appellee. 

Following trial in the District Court, that court en- 
tered its order that no public road had been acquired 
by prescription, that defendants had a prescriptive 
easement in their own right over the north 34 feet of 
plaintiffs’ property for ingress and egress to defend- 
ants’ field for general farming purposes, and that 
the common boundary line in dispute should be that 
established by original government survey. From 
such order plaintiffs have appealed, alleging as 
error the trial court’s failure to establish the bound- 
ary in accordance with certain fenceposts shown in 
the evidence, and in finding a prescriptive easement 
in favor of defendants. 

On appeal to this court the matter is considered de 
novo, subject to the rule that where credible evi- 
dence is in conflict on material issues of fact, this 
court will consider the fact that the trial court ob- 
served the witnesses and accepted one version of the 
facts over another. Pinney v. Hill, 191 Neb. 844, 218 
N.W.2d 212 (1974). 

We note at the outset that defendants assert a 
right to the prescriptive roadway on two bases: 
first, a prescriptive public right-of-way; and second, 
a prescriptive easement in their own right. A party 
may maintain an action for a prescriptive easement 
on such alternative grounds, but in such event, in or- 
der to sustain an easement of the parties in their 
own right, it must be shown that such right does not 
depend upon a similar right in others. Scoville v. 
Fisher, 181 Neb. 496, 149 N.W.2d 339 (1967); Svoboda 
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v. Johnson, 204 Neb. 57, 281 N.W.2d 892 (1979). 

A de novo review of the record justifies the following 
findings of fact: Defendants purchased their land in 
1948 and from that time until 1979 used the roadway 
in question in their farming operations without inter- 
ference. Plaintiffs acquired their land in 1979 and 
shortly thereafter sought to block defendants’ use of 
the roadway, resulting in this dispute. The roadway 
has apparently existed since before the turn of the 
century. There is some evidence it was used in part 
with respect to a country school once located in the 
southeast corner of defendants’ property, which 
school was abandoned in the 1920s. Thereafter, the 
roadway was used by defendants and their prede- 
cessors in title incident to their farming operations. 
The evidence is in dispute as to any public use, and 
with respect to the use incident to the school, there 
was evidence it was used only by the tenants of a 
predecessor in title to plaintiffs’ land. Suffice it to 
say at this juncture, the record is such that the trial 
court was justified in finding no public prescriptive 
use, a finding with which we agree. 

The evidence further reflects that presently the 
roadway is well defined with an elevation at various 
points, particularly near the west end, of several 
feet above the adjoining fields on each side, and that 
the width of such roadway is 34 feet. The defend- 
ants have used the roadway for farming purposes, 
particularly in the spring and fall, without interfer- 
ence for over 30 years. Such use was continuous 
and open and was known by plaintiffs and their 
predecessors in title. Plaintiffs’ evidence suggest- 
ing a permissive use falls short of meeting plaintiffs’ 
burden of rebutting the evidence of adverse use by 
defendants. See Hopkins v. Hill, 160 Neb. 29, 68 
N.W.2d 678 (1955). We conclude from the evidence 
that defendants’ use of the roadway was adverse and 
under a claim of right by them for farm use as de- 
termined by the trial court, and that the width of 
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said roadway of 34 feet is appropriate. 

The evidence reflects such use by defendants as 
meets the criteria for a prescriptive easement by 
adverse user as set forth in many decisions of this 
court. See Hopkins v. Hill, supra, as representative 
of such holding. However, with respect to the de- 
scription of the road’s location, we modify the trial 
court’s order as hereinafter set forth. 

The trial court established the boundary line be- 
tween the lands of the parties according to the 
original government survey thereof. The record 
does not reflect any such survey was ever made. 
Additionally, the evidence is clear that the parties 
and their predecessors regarded and acquiesced in a 
fence line along the north side of the road as 
marking the common boundary between the tracts, 
and have so treated this line for more than 30 years. 
The evidence reflects the parties agree that the 
fence was established along a line now marked by 
certain existing fenceposts; one is a corner post at 
the southeast corner of defendants’ land, and two 
others are midway between such point and the west- 
ern terminus. The evidence also shows that there 
now exists near the west end of the boundary line 
and in the southwest corner of defendants’ property 
a corner post which is the northeasterly post of two 
posts that are, in turn, north and east of a culvert in 
the public road running north and south along the 
west line of both properties, which corner post is lo- 
cated 5 feet north of the line between the properties. 
Said east corner post, the two midway posts, and the 
point 5 feet south of the west corner post above de- 
scribed fairly establish the line between the proper- 

ties of the parties. 

: Such line having been used and acquiesced in for 
more than 30 years is, under the evidence, the 
boundary line between the properties and should be 
so established. Accordingly, the order of the trial 
court should be modified to reflect the same and that 
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such line is the north line of the east-west pre- 
scriptive roadway hereinbefore determined and ex- 
tending 34 feet in width to the south. Said easement 
should be so described. 

We therefore affirm the judgment of the trial 
court with the modification of the location of the 
boundary line between the lands of the parties as set 
forth in this opinion and the location of the prescrip- 
tive easement with respect thereto. 

The cause is remanded for entry of an order and 
decree in accordance herewith. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. JOHN MCARTHUR, 
RESPONDENT. 

326 N.W.2d 173 


Filed November 12, 1982. No. 44488. 


1. Disciplinary Proceedings: Appeal and Error. It is the obligation 
of this court in disciplinary proceedings to review the evidence de 
novo to determine if discipline should be imposed, and, if it should, 
the extent thereof. 

2. Disciplinary Proceedings: Laches. A lapse of time occurring 
since acts on which a disciplinary proceeding is based is generally 
not available to the respondent as a defense. , 

3. Disciplinary Proceedings: Presumptions: Proof. In disciplinary 
proceedings involving members of the bar, a presumption of inno- 
cence applies; culpability of the person charged must be estab- 
lished by a clear preponderance of the evidence so the court is sat- 
isfied to a reasonable certainty that the charges are true. 

4. Disciplinary Proceedings. The oath taken by one admitted to the 
bar requires him to faithfully discharge his duties and refrain from 
impeding or obstructing the administration of justice. 

Upon admission to the bar one assumes the duties of an of- 
ficer of the court, and in the performance of those duties he must 
conform to the ethical standards generally recognized by the pro- 
fession. 

6. Disciplinary Proceedings: Appeal and Error. To determine 
whether and to what extent discipline should be imposed, it is nec- 
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essary that we consider the nature of the offense, the need for de- 
terring others, the maintenance of the reputation of the bar as a 
whole, the protection of the public, the attitude of the offender gen- 
erally, and his present or future fitness to continue in the practice 
of law. 


Original action. Judgment of suspension. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for relator. 


Hyman Polsky of Bailey, Polsky, Cada & Todd, for 
respondent. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This is an original proceeding wherein the Nebras- 
ka State Bar Association, relator, filed formal 
charges against John McArthur, respondent, who 
was admitted to the practice of law in this state on 
June 10, 1935. 

The charges filed in this court on July 20, 1981, 
allege, among other things, that respondent violated 
his oath of office as an attorney. That oath is con- 
tained in Neb. Rev. Stat. § 7-104 (Reissue 1977), 
which provides, as it did on the date of respondent’s 
admission: ‘‘You do solemnly swear that you will 
support the Constitution of the United States, and the 
Constitution of this state, and that you will faithfully 
discharge the duties of an attorney and counselor, 
according to the best of your ability.’’ 

The record made before the referee of the Third 
Judicial District Committee on Inquiry reveals that — 
on or about October 1, 1971, respondent filed a 
“Final Report and Account and Petition for Dis- 
charge’’ with the county court of Lancaster County 
in the matter of the estate of Hannah Davis, num- 
bered E 21535 in the records of said court. That 
document was signed by respondent and verified by 
the executor of the estate, and read in pertinent part 
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as follows: ‘‘Petitioner further shows that the real 
estate of which decedent died possessed of an inter- 
est consists of the following: 
“Lot 17, Block 2, Houtz and Baldwin’s Sub- 
division, Lincoln, Lancaster County, Ne- 
braska $ 7800 
“The South 50 feet of Lot 1, Block 205, 
Havelock, now Lincoln, Lancaster Coun- 
ty, Nebraska $ 4290 


“WHEREFORE, Petitioner prays that his final re- 
port and account be approved, that upon payment of 
the balance of the costs, he be discharged as execu- 
tor, and that the court determine that the real prop- 
erty be assigned in accordance with the will of de- 
ceased and that such other relief as is proper be or- 
dered.’’ Thereafter, the county court entered its 
final decree confirming and approving the final re- 
port and account of the executor and ‘‘assigned’’ the 
real property to the devisees named in the will. In 
truth and fact, the Houtz and Baldwin’s Subdivision 
parcel had been sold, on or about May 13, 1969, for 
$7,500, and the other land had been sold, approxi- 
mately a year later, for $1,000. The final report 
failed to disclose the sales, accounted for none of the 
proceeds, and did not explain the application of such 
funds. 

The referee concluded that the ‘‘careless and 
cavalier attitude of the respondent’ toward the 
county court warranted his censure and reprimand 
by this court, and so recommended. We observe it 
is our obligation to review the evidence de novo to 
determine if discipline should be imposed, and, if it 
should, the extent thereof. State ex rel. Nebraska 
State Bar Assn. v. Michaelis, 210 Neb. 545, 316 
N.W.2d 46 (1982); State ex rel. Nebraska State Bar 
Assn. v. Jensen, 171 Neb. 1, 105 N.W.2d 459 (1960); 
State ex rel. Nebraska State Bar Assn. v. Fisher, 170 
Neb. 483, 103 N.W.2d 325 (1960). We judge that mis- 
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leading a court warrants a more severe punishment 
than mere public censure and reprimand. 

We take note of the fact that almost a decade has 
passed from the time of the acts in question to the 
filing of the formal charges. However, a lapse of 
time occurring since acts on which a disciplinary 
proceeding is based is generally not available to the 
respondent as a defense. State ex rel. Nebraska 
State Bar Assn. v. Jensen, supra; State ex rel. Ne- 
braska State Bar Assn. v. Bates, 162 Neb. 652, 77 
N.W.2d 302 (1956); State ex rel. Nebraska State Bar 
Ass’n v. Merten, 142 Neb. 780, 7 N.W.2d 874 (1943). 
There is nothing in this case which demonstrates 
that the delay has worked to respondent’s prejudice 
as regards this issue. 

In disciplinary proceedings involving members of 
the bar, a presumption of innocence applies; culpa- 
bility of the person charged must be established by a 
clear preponderance of the evidence so the court is 
satisfied to a reasonable certainty that the charges 
are true. State ex rel. Nebraska State Bar Assn. v. 
Michaelis, supra. In the instant matter there is no 
question but that the respondent misled the county 
court by concealing the parcel sales and assisting 
his client in the filing of a report which did not ac- 
curately account for the estate’s receipts and dis- 
bursements. 

The oath taken by the respondent requires him to 
faithfully discharge his duties and refrain from im- 
peding or obstructing the administration of justice. 
State ex rel. Nebraska State Bar Assn. v. Rhodes, 
177 Neb. 650, 131 N.W.2d 118 (1964); State ex rel. Ne- 
braska State Bar Assn. v. Palmer, 160 Neb. 786, 71 
N.W.2d 491 (1955). Upon admission to the bar one 
assumes the duties of an officer of the court, and in 
the performance of those duties he must conform to 
the ethical standards generally recognized by the 
profession. State ex rel. Hunter v. Crocker, 132 
Neb. 214, 271 N.W. 444 (1937). The license to prac- 
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tice law is granted on the implied understanding 
that the lawyer shall in all things demean himself in 
a proper manner and abstain from such practices as 
cannot fail to bring discredit upon himself, the pro- 
fession, and the courts. State ex rel. Nebraska State 
Bar Assn. v. Palmer, supra. 

There can be no question that concealing material 
facts from a probate court and presenting a report 
known by respondent to be less than a true, ac- 
curate, and full accounting of the proceeds which 
came into his client’s possession on behalf of the es- 
tate served to demean that court of justice and its 
judicial officer, impeded and obstructed the admin- 
istration of justice, and brought discredit to re- 
spondent, the profession, and the courts. 

Respondent’s explanation that the report as filed 
preserved the continuity of title and that anyone who 
wished more detailed information could ask for it 
merely describes a lazily slipshod practice; it does 
not excuse the failure to deal completely and hon- 
estly with the facts as they were known to respond- 
ent. 

To determine whether and to what extent dis- 
cipline should be imposed, it is necessary that we 
consider the nature of the offense, the need for de- 
terring others, the maintenance of the reputation of 
the bar as a whole, the protection of the public, the 
attitude of the offender generally, and his present or 
future fitness to continue in the practice of law. 
State ex rel. Nebraska State Bar Assn. v. Michaelis, 
supra. The record before us fails to disclose that 
any specifically delineative injuries or other losses 
occurred as a consequence of respondent’s derelic- 
tion. We therefore conclude it is not appropriate to 
disbar the respondent in this instance. Accordingly, 
we hereby only suspend the respondent from the 
practice of law for a period of 1 year. 

JUDGMENT OF SUSPENSION. 
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IDAHO F‘OREST INDUSTRIES, INC., AN IDAHO 
CORPORATION, APPELLANT, V. THE MINDEN Ei XCHANGE 
BANK & TRUST COMPANY, APPELLEE. 

326 N.W.2d 176 


Filed November 12, 1982. No. 44508. 


Uniform Commercial Code: Banks and Banking. The statutory rule 
that a payor bank is accountable for a demand item presented to it 
and not settled for, paid, returned, or a notice of dishonor sent be- 
fore the midnight deadline may be varied or waived by agreement. 
Neb. U.C.C. §§ 4-302, 4-103 (Reissue 1980). 


Appeal from the District Court for Kearney Coun- 
ty: BERNARD SPRAGUE, Judge. Affirmed. 


Luebs, Dowding, Beltzer, Leininger & Smith, for 
appellant. 


Jerry C. Stirtz and Martin, Stirtz & Martin, for ap- 
pellee. 


William B. Brandt of Brandt & Horan, for amicus 
curiae Nebraska Bankers Assn. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


BOSLAUGH, J. 

On December 20, 1977, Gemini Housing Corpora- 
tion issued its check in the amount of $19,756.39 
drawn on its account in The Minden Exchange Bank 
& Trust Company of Minden, Nebraska, the defend- 
ant. On December 22, 1977, it issued its check in the 
amount of $10,620.06 drawn on the same account. 
Both checks were payable to the plaintiff, Idaho For- 
est Industries, Inc. 

The plaintiff deposited the checks in its account in 
the Bank of Idaho at Boise, Idaho. The checks were 
forwarded through normal banking channels to the 
defendant, which returned them to the Bank of 
Idaho unpaid with a notation that the checks were 
drawn on uncollected funds. 

On January 12, 1978, the Bank of Idaho notified 
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the plaintiff that payment had been refused and 
charged the checks back against the plaintiff’s ac- 
count. 

The Bank of Idaho then stamped ‘‘FOR COLLEC- 
TION ONLY”’ on the backs of the checks and sent 
them to the defendant by mail with a transmittal let- 
ter which stated: ‘‘PLEASE MAKE SEPARATE 
REMITTANCE OR CREDIT FOR THIS COLLEC- 
TION AS INDICATED BELOW, MENTIONING 
COLLECTION NUMBER.’’ The letter further 
stated: ‘‘Hold 10 days if necessary’’; ‘‘Deliver 
documents only on payment’’; and ‘‘Advise non- 
payment by mail.’’ 

On February 1, 1978, the Bank of Idaho sent a 
“TRACER” to the defendant, which requested the 
defendant to ‘‘investigate and report’ concerning 
the ‘‘undernoted collections,’’ which were the two 
Gemini checks. The defendant reported: ‘‘Items 
received... Funds insufficient to cover. Company 
closed.’’ 

On April 20, 1978, the Bank of Idaho sent a second 
‘“‘TRACER”’ to the defendant, which requested the 
defendant to “PLEASE PAY OR RETURN 
CHECKS.”’ The defendant then returned the checks 
to the Bank of Idaho. 

On the above facts, which are undisputed, the 
plaintiff claims the defendant was strictly liable to 
the plaintiff for the amount of the checks. The trial 
court found generally for the defendant. The plain- 
tiff has appealed. 

The plaintiff’s theory of the case is based upon the 
‘midnight deadline’ rule applicable to demand 
items presented to payor banks. See Neb. U.C.C. 
§ 4-302 (Reissue 1980). The plaintiff argues that ab- 
sent an agreement that the defendant bank was to 
hold the checks for collection for a reasonable time 
until funds became available, the defendant became 
absolutely liable to the plaintiff for the amount of the 
checks when it failed to pay, return, or send notice 
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of dishonor before the ‘‘midnight deadline,”’ or with- 
in 10 days thereafter. 

In Western Air & Refrigeration v. Metro Bank of 
Dallas, 599 F.2d 83 (5th Cir. 1979), a case involving 
somewhat similar facts, the U.S. Court of Appeals, 
Fifth Circuit, held that a payor bank was not liable 
under § 4-302 for a check left with it for collection. 
In the Western Air case the check was dishonored 
for insufficient funds when presented at the bank by 
the payee. After discussion with the officers of the 
bank and of the drawer, the payee left the check at 
the bank to be paid when sufficient funds were in the 
account. The court held that under these circum- 
stances the check was not presented as a demand 
item. The court said: ‘‘The discussion in the after- 
noon, concluded by Furnish’s leaving the Boat Har- 
bor check with Metro, did not constitute a demand 
for payment from the payor bank. The receipt that 
Furnish received in exchange for the check stated 
that the check would be held for collection and that 
Boat Harbor was the payor. The receipt makes 
clear that both Western Air and Metro were looking 
to Boat Harbor for the funds to pay the check. This 
case is similar to Kirby v. Bergfield, 186 Neb. 242, 
182 N.W.2d 205 (1970). There the holder of a demand 
item called the payor bank and asked if there were 
sufficient funds in the drawer’s account to cover the 
check. The payee argued that this constituted a 
presentment. The court disagreed, concluding that 
‘[t]he telephone call in this case constituted an in- 
quiry as to circumstances which might indicate 
whether the check would or would not be paid upon 
future presentment in due course. It was not a pre- 
sentment and demand for payment envisioned by 
section 3-504.” Id. at 247, 182 N.W.2d at 208. The 
court required an immediate demand for payment. 
A step preliminary to that present demand for pay- 
ment did not constitute a presentment. In this case, 
leaving the check with Metro was a preliminary 
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step. The parties knew that until Harbor Boat de- 
posited funds sufficient to cover the check issued to 
Western Air, Metro would not pay the check. Leav- 
ing a check with a bank with this type of understand- 
ing is not a present demand for payment and not a 
presentment within the meaning of § 3-504.... The 
facts which lead us to the conclusion that there was 
no presentment also lead to a conclusion that the 
parties agreed under § 4.103 that the midnight dead- 
line of § 4.302 did not apply to the transaction in this 
case.”’ Id. at 88-89. 

In David Graubart, Inc. v. Bank Leumi Trust, 48 
N.Y.2d 554, 399 N.E.2d 930, 423 N.Y.S.2d 899 (1979), a 
case involving facts much more favorable to the 
plaintiff, the Court of Appeals of New York held the 
payor bank was not liable to the payee under § 4-302. 
In the Graubart case the check, which had been dis- 
honored for insufficient funds, was returned to the 
payor bank with these instructions: ‘‘Return im- 
mediately if not paid unless otherwise instructed,”’ 
and ‘‘remit cashier’s check when paid.’’ The check 
was not returned to the depositary bank until after 7 
banking days had elapsed. 

The decision in the Graubart case was based upon 
a finding that an agreement existed to suspend the 
‘midnight deadline’’ rule between the depositary 
bank and the payor bank as a result of banking cus- 
tom and the ‘‘advice to customer’”’ slip which accom- 
panied the check and contained the special instruc- 
tion. The court said: ‘‘Further, in this case the 
reasonableness of the suspension of the midnight 
deadline is demonstrated by an examination of the 
underlying purpose of the rule. ... These concerns, 
however, are irrelevant to any evaluation of the cus- 
tom followed under the agreement between the 
banks here. It creates no provisional credits that 
must be firmed up, and the payee can only collect 
when the payor bank remits its cashier’s check, thus 
signifying that the drawer’s account received suf- 
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ficient funds to cover the check. By its nature, the 
procedure singles out the item as an exceptional 
‘one; no transferor will assume it has been paid until 
specific notice is received. 

‘Moreover, the concept of a midnight deadline is 
not compatible with any approach under which the 
payor bank seeks to wait for the deposit of funds in 
the drawer’s account. The reasonableness of such a 
banking custom must, therefore, be measured on its 
own terms. We conclude that this criterion is met 
when a depositary bank takes a possibly worthless 
instrument and directs the payor bank to adopt a 
technique that may provide the only chance for col- 
lection. 

“There is nothing unfair about this procedure. It 
is calculated to produce satisfied obligations in 
many instances where legal recourse, with all its at- 
tendant expense, inconvenience and uncertainty, 
would otherwise be necessary. Furthermore, the 
payee here cannot claim it was injured by its reli- 
ance on the payor bank’s silence after receipt of the 
item; the prior dishonor provided adequate warning 
of the questionable safety of the instrument. In any 
event, the payee’s right to sue the drawer on the un- 
derlying obligation was revived upon the first dis- 
honor, and representment in no way cut short that 
prerogative (Uniform Commercial Code, § 3-802, 
subd. [1], par. [b]; § 4-301, subd. [3]; Blake v. 
Woodford Bank & Trust Co., supra, pp. 598-599). 

‘‘We therefore hold that the payor bank’s adher- 
ence to the depositary bank’s instructions for proc- 
essing the drawer’s check does not render it liable to 
the payee under section 4-302. Accordingly, the cer- 
tified question should be answered in the negative, 
the order of the Appellate Division reversed, and 
summary judgment granted in the defendant’s favor 
on the fourth cause of action.’’ Graubart at 935-36, 
423 N.Y.S.2d at 904-05. 

The plaintiff concedes that the effect of the provi- 
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sions of article 4 may be varied by agreement. See 
Neb. U.C.C. § 4-103 (Reissue 1980). There is no issue 
as to negligence, ordinary care, or lack of good faith 
because there is no contention that there were suffi- 
cient funds in the Gemini account at any time after 
January 12, 1978, from which the checks could have 
been paid. The plaintiff relies upon strict liability, 
and only strict liability, under the statute. 

We think the facts and circumstances in this case 
indicate that an agreement or understanding existed 
between the parties that the checks were to be held 
for collection by the defendant for a reasonable time 
until funds became available. 

When the checks were returned to the Bank of 
Idaho the first time, that bank immediately charged 
them back against the account of the plaintiff and 
notified the plaintiff that the checks had been dis- 
honored. The Bank of Idaho then returned the 
checks to the defendant ‘‘for collection’’ with in- 
structions to ‘‘hold for 10 days if necessary.’’ This 
was a clear indication that the Bank of Idaho did not 
want the checks to be returned unpaid before the 
midnight deadline. 

The ‘‘TRACER” sent on February 1,. 1978, did not 
request the defendant to return the checks to the 
Bank of Idaho. The defendant was requested only to 
investigate and report concerning the ‘‘undernoted 
collections.’’ Not until April 20, 1978, when the sec- 
ond ‘‘TRACER’”’ was sent to the defendant, did the 
Bank of Idaho request that the checks be returned. 
Upon receipt of this request the defendant promptly 
returned the checks to the Bank of Idaho. 

The record sustains the finding of the trial court 
that the defendant was not liable to the plaintiff for 
failure to return the checks to the Bank of Idaho be- 
fore the midnight deadline or within 10 days there- 
after. The judgment of the District Court is af- 
firmed. 

AFFIRMED. 
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BUFFALO COUNTY, NEBRASKA, APPELLEE, V. 
J. RAYMOND RICHARDS ET AL., APPELLEES, 
JOHN A. SCHWEITZER, APPELLANT, 

326 N.W.2d 179 


Filed November 12, 1982. No. 81-580. 


1. Parties: Appeal and Error. A cross-appeal may not be asserted 
by one appellee against another appellee. 

2. Negotiable Instruments: Consideration. A negotiable instrument 
as between the parties requires a consideration the same as any 
other contract. 

3. Promissory Notes: Consideration. Consideration for a promissory 
note may be furnished by a third party. 

4. Agency. An agency between husband and wife may be created by 
slight circumstances. 

5. Promissory Notes. A valid promissory note may be given as se- 
curity for a debt already owed by the party giving it, or by a third 
party. 

6. Mortgages: Consideration. A preexisting debt is sufficient con- 
sideration for a mortgage securing the debt. 

7. Consideration. A consideration moving to one of several joint 
makers is good as to all. 


Appeal from the District Court for Buffalo County: 
DEWayYNE WoOLF, Judge. Cross-appeal dismissed. 
Affirmed in part, and in part reversed and remand- 
ed with directions. 


Richard J. Hove of Hove and O’Neill, for appel- 
lant. 


Tye, Worlock, Tye, Taylor & Hopkins, for appellee 
FDIC. 


Ross, Schroeder & Fritzler, for appellee Johnson 
Estate. 


Heard before BosLauGH, McCown, CLINTON, and 
Wuitsr, JJ., and BRoDKEY, J., Retired. 


PER CURIAM. 

This appeal arises out of a controversy between 
lienors concerning the distribution of surplus pro- 
ceeds arising from the sale at tax foreclosure of real 
estate owned by Ronald E. Bycroft. The property 
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was sold on March 8, 1981, and the sale confirmed on 
April 15, 1981. The trial court ordered the proceeds 
of the sale distributed as follows: Costs $300.68; 
real estate taxes $988.87; Anna L. Johnson, adminis- 
tratrix, $21,793.24 plus interest; and the balance to 
Ronald E. Bycroft and Jeannetta M. Bycroft. From 
this order, John A. Schweitzer has appealed. ~ 

Schweitzer claims under a mortgage executed on 
December 1, 1973, by Ronald E. Bycroft and Jean- 
netta M. Bycroft and recorded December 12, 1973. 
Anna L. Johnson, administratrix, claims under a 
judgment entered in the District Court on April 24, 
1974. The trial court found the Schweitzer mortgage 
was invalid and that Schweitzer was not entitled to 
any of the proceeds of the sale. 

The Federal Deposit Insurance Corporation, re- 
ceiver of the Elm Creek State Bank, has attempted 
to assert a cross-appeal. It claims under a judg- 
ment which the trial court found was dormant and 
not a lien on the property. Because the cross- 
appellant seeks no relief against the appellant, the 
cross-appeal is without merit and must be dis- 
missed. A cross-appeal may not be asserted by one 
appellee against another appellee. See Hansen v. 
Hasenkamp, 192 Neb. 530, 223 N.W.2d 44 (1974). 

The record shows the following facts and circum- 
stances concerning the Schweitzer mortgage. John 
A. Schweitzer and Clara M. Schweitzer are the par- 
ents of Jeannetta M. Bycroft. On July 1, 1969, Clara 
M. Schweitzer delivered her check, drawn on the 
personal account of Clara M. Schweitzer, in the 
amount of $18,000 to Jeannetta Bycroft. Mrs. 
Schweitzer testified that the money was intended as 
a loan to her daughter and son-in-law, Ronald E. By- 
croft. 

On May 30, 1970, Ronald E. and Jeannetta M. By- 
croft executed and delivered their promissory note 
in the amount of $21,000 to John A. Schweitzer, as 
payee. John A. Schweitzer testified that the note 
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was for the amount of the loan plus interest and any 
additional advances made. 

On December 1, 1973, the Bycrofts executed and 
delivered the mortgage in the amount of $21,000 on 
the property, naming John A. Schweitzer as payee. 

The trial court found that the prior debt of Jean- 
netta M. Bycroft to Clara M. Schweitzer would be 
sufficient consideration to support a promissory note 
to Mrs. Schweitzer but not to Mr. Schweitzer; that 
the promissory note failed for want of consideration; 
and that the mortgage was invalid for the same rea- 
son. The issue upon the appeal is whether the 
Schweitzer mortgage was valid. 

“CA] negotiable instrument as between the parties 
requires a consideration the same as any other con- 
tract ....’’ Scottsbluff Nat. Bank v. Blue J Feeds, 
Inc., 156 Neb. 65, 77, 54 N.W.2d 392, 400 (1952). See 
Neb. U.C.C. § 3-408, Comment 3 (Reissue 1980). In 
Chonowski v. Dyke, 82 Ill. App. 3d 802, 403 N.E.2d 301 
(1980), the court stated that consideration for a note 
can be furnished by a third party. In Read v. Kipke, 
5385 P.2d 1130, 1181 (Colo. App. 1975), the court held 
that ‘‘Consideration need not be given by the payee 
of a note but may be given by a third party.’’ The 
Supreme Court of Connecticut in Fisher v. Lehrer, 
149 Conn. 106, 111, 175 A.2d 707, 709 (1961), said: ‘‘A 
promissory note made to a payee in return for a 
consideration received by the maker from a third 
person is binding on the maker.’’ See, also, Potts v. 
Levin, 118 Ga. App. 4, 147 S.E.2d 1 (1966); Mason v. 
Blayton, 119 Ga. App. 208, 166 S.E.2d 601 (1969); 
Behrens v. Apessos, 39 Mich. App. 426, 197 N.W.2d 
886 (1972). 

The rule is stated at 10 C.J.S. Bills and Notes 
§ 148 b. at 602 (1938) in this way: ‘‘The consideration 
or benefit need not necessarily pass or flow to the 
obligor or promisor, or come from the obligee or 
promisee. If given at the instance or request of the 
promisor, there may be a sufficient consideration in 


VOL. 212 SEPTEMBER TERM, 1982 829 


Buffalo County v. Richards 


the form of a benefit given to a third person, or a 
benefit moving from a third person.’’ 

We believe the evidence was sufficient to conclude 
that John A. Schweitzer was named payee in the 
note and mortgage on behalf of his wife. Clara in- 
tended the loan as one from both her and her hus- 
band. John knew that Clara was writing the check. 
Both Clara and John discussed the loan and the tak- 
ing of the mortgage as security. Their marital rela- 
tionship is an important factor. 

Although the record does not expressly reflect that 
Clara entered into the transaction as agent for John 
or that John was payee in a similar capacity for 
Clara, agency can be implied from the facts and cir- 
cumstances. In Mead Co. v. Doerfler, 148 Neb. 75, 
77-78, 26 N.W.2d 393, 395 (1947), this court said: 
‘**Agency ... will not be presumed from the mari- 
tal relation; but the fact that the wife has such 
knowledge [of husband’s activity on her property], 
in the light of other evidence, may be of strong cor- 
roborative value. Owing to the close relationship 
existing between husband and wife, an agency by 
the husband may be created by slight circum- 
stances. It is unnecessary that they enter into any 
formal contract of agency, nor is it necessary that 
the wife expressly state to her husband that she 
gives him authority to act. Such an agency may be 
inferred from things said and acts done.’ ”’ 

The fact that the note and mortgage were given 
for an antecedent consideration is of no importance. 
A valid note may be given as security for a debt 
already owed by the party giving it, or by a third 
party. Newman Grove Creamery Co. v. Deaver, 208 
Neb. 178, 302 N.W.2d 697 (1981); First Nat. Bank of 
Omaha v. Kizzier, 202 Neb. 369, 275 N.W.2d 600 
(1979); § 3-408. A preexisting debt is sufficient con- 
sideration for a mortgage securing the debt. O’Neill 
Production Credit Assn. v. Mitchell, 209 Neb. 206, 307 
N.W.2d 115 (1981). 
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The note and mortgage do not fail for want of con- 
sideration because no consideration flowed directly 
to Ronald BE. Bycroft. ‘‘ ‘A consideration moving to 
one of several joint makers ... is good as to all.’ ”’ 
Stockmens State Bank v. Pollat, 130 Neb. 244, 248, 
264 N.W. 875, 877 (1936). 

The statute of limitations was not a defense to 
foreclosure of the mortgage. The statute was not 
pleaded and, in any event, the period of limitation 
had not expired. See J. I. Case Credit Corp. v. 
Thompson, 187 Neb. 626, 193 N.W.2d 288 (1971); Alex- 
anderson v. Wessmann, 158 Neb. 614, 64 N.W.2d 306 
(1954). 

The cross-appeal of the Federal Deposit Insurance 
Corporation is dismissed. 

The judgment of the District Court is in part af- 
firmed and in part reversed, and the cause is re- 
manded with directions to enter a judgment in con- 
formity with this opinion. 

CROSS- APPEAL DISMISSED. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


SIEBLER HEATING & AIR CONDITIONING, INC., 
APPELLANT, V. HAROLD R. JENSON, APPELLEE. 
326 N.W.2d 182 


Filed November 12, 1982. No. 81-611. 


1. Contracts. No agreement can be implied where there is an express 
one existing. Thus, an express contract precludes the existence of 
a contract implied by law or a quasi-contract. 

2. Pleadings: Proof. It is fundamental that a party cannot plead one 
cause of action and then introduce proof to establish another. 

3. Contracts: Proof. A party cannot allege an express agreement 
and then, over objection, prove and recover on a cause of action of 
quantum meruit. 

4. Judgments: Appeal and Error. In reviewing an appeal from the 
decision of a trial court in a law action, the review is not de novo. 
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The judgment of the District Court will not be set aside on appeal 
unless it is clearly wrong and not supported by the evidence. 


Appeal from the District Court for Douglas County: 
JOHN T. Grant, Judge. Affirmed. 


Glen A. Burbridge and Scott C. Hoyt of Kutak 
Rock & Huie, for appellant. 


James B. Cavanagh of Erickson, Sederstrom, 
Leigh, EHisenstatt, Johnson, Kinnamon, Koukol & 
Fortune, P.C., for appellee. 


Heard before Krivosna, C.J., McCown, WHITE, and 
CAPORALE, JJ., and BRopkKeEy, J., Retired. 


Krivosua, C.J. 

The appellant, Siebler Heating & Air Conditioning, 
Inc., appeals from a judgment entered by the Dis- 
trict Court for Douglas County, Nebraska, dismiss- 
ing Siebler’s action against the appellee, Harold R. 
Jenson. We affirm. 

By its amended petition Siebler alleged the follow- 
ing: Prior to April 8, 1974, Bruce Miller, a general 
partner of Candlewick Apartments Co. (Candle- 
wick), requested Siebler to submit a bid to E. G. 
Miller Realty Co., Inc., setting forth the terms and 
conditions under which Siebler would agree to un- 
dertake the completion of certain heating, ventilat- 
ing, and air-conditioning work in connection with the 
construction of certain multiapartment premises al- 
legedly owned by Candlewick. In response thereto 
Siebler did submit its written bid, and on April 12, 
1974, the bid was accepted by Candlewick. Siebler 
performed the work between April and December of 
1974 and, at the request of Candlewick, billed Total 
Concepts, Inc. (which the evidence discloses was a 
corporation principally owned by Bruce Miller and 
one in which Harold R. Jenson, the appellee herein, 
had no interest). On May 2, 1975, Candlewick filed a 
petition in bankruptcy in the U.S. District Court for 
the District of Nebraska, and on July 25, 1975, Bruce 
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Miller also filed a petition in bankruptcy in the same 
court. The amended petition further alleged that 
Candlewick’s and Miller’s assets are insufficient to 
satisfy the debt owing Siebler and that, at all times 
material, E. G. Miller Realty Co. and Total Con- 
cepts, Inc., were, with respect to Candlewick and its 
general partners, a sham and mere alter egos of 
Candlewick. The contract offered in evidence pro- 
vided that material and labor would be provided on 
a time-and-material basis. Siebler therefore prayed 
for judgment against Jenson in the amount of 
$35,348.27. 

While the pleadings are not absolutely clear, ap- 
parently the theory upon which suit was brought was 
that there was an express contract with Candlewick, 
a partnership, and that because the partnership’s as- 
sets were insufficient to satisfy the debt, Jenson, as 
one of the general partners of Candlewick, should be 
held liable to Siebler for the balance due. The an- 
swer of Jenson, filed in response to the original peti- 
tion, set up a number of affirmative defenses, in- 
cluding the fact that no labor or material was fur- 
nished for the benefit or at the request of Candle- 
wick, that an express contract between Siebler and 
Total Concepts, Inc., existed, and that Jenson had no 
interest in either E. G. Miller Realty Co. or Total 
Concepts, Inc. Certain other affirmative defenses 
were raised but, for purposes of this appeal, need 
not now be considered. 

On appeal in this court Siebler now argues that the 
decision of the trial court should be reversed and 
judgment entered for Siebler and against Jenson on 
the theory that a quasi-contract existed between 
Siebler and Jenson. In support of that position 
Siebler argues that quasi-contracts are created by 
law for reasons of justice. This position is fully sup- 
ported by the authorities. In 66 Am. Jur. 2d Resti- 
tution and Implied Contracts § 2 at 943-44 (1973), the 
author notes: ‘‘For a quasi-contract neither prom- 
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ise nor privity, real or imagined, is necessary. In 
quasi-contracts the obligation arises, not from con- 
sent of the parties as in the case of contracts express 
or implied in fact, but from the law of natural im- 
mutable justice and equity. Where a case shows 
that it is the duty of the defendant to pay, the law 
imputes to him a promise to fulfil that obligation. 
The duty, which thus forms the foundation of a 
quasi-contractual obligation, is frequently based on 
the doctrine of unjust enrichment.’’ The doctrine of 
quasi-contracts has been supplanted in modern 
times by the doctrines of ‘‘unjust enrichment’’ and 
“restitution,’’ but, in essence, is the same. See 66 
Am. Jur. 2d, supra at 945. 

Siebler makes a persuasive argument but for one 
major hurdle, which he is unable to overcome. The 
amended petition alleges the existence of an express 
contract, though there does exist a dispute as to 
whom the express contract is with. It has uni- 
versally been held that there cannot be an express 
and an implied contract for the same thing existing 
at the same time. In 66 Am. Jur. 2d Restitution and 
Implied Contracts §6 at 948-49 (1973), the author 
notes: ‘It is only when parties do not expressly 
agree that the law interposes and raises a promise. 
No agreement can be implied where there is an ex- 
press one existing. Thus, an express contract pre- 
cludes the existence of a contract implied by law or 
a quasi-contract.’’ See, also, Klebe v. United States, 
263 U.S. 188, 44 8. Ct. 58, 68 L. Ed. 244 (1923); Snater 
v. Walters, 250 Iowa 1189, 98 N.W.2d 302 (1959). 
Having pled and proved the existence of an express 
contract to pay a specific amount based upon time 
and material (though claiming that it was with 
Candlewick and not with Total Concepts, Inc.), 
Siebler is precluded from now seeking to have the 
court, on appeal, create a quasi-contract in lieu of 
the express contract upon which recovery was origi- 
nally sought. In Knoell Constr. Co., Inc. v. Hanson, 
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205 Neb. 311, 313-14, 287 N.W.2d 439, 440 (1980), we 
said: ‘It is fundamental that a party cannot plead 
one cause of action and then introduce proof to es- 
tablish another. A party cannot allege an express 
agreement and then, over objection, prove and re- 
cover on a cause of action of quantum meruit.’’ 

We likewise believe that one may not plead an ex- 
press contract and then, as here, over objection of 
Jenson, seek to prove at trial or argue on appeal for 
the creation of a quasi-contract. The evidence dis- 
closes that there was no dispute between the parties 
as to the existence of an express contract. The dis- 
pute was simply whether the contract was with 
Candlewick or Total Concepts, Inc. Siebler main- 
tained that the contract was with Candlewick. 
Jenson maintained that the contract was with Miller 
and Total Concepts, Inc. There was sufficient evi- 
dence adduced at trial from which the trial court 
could find that the contract was between Siebler and 
Miller, acting on behalf of Total Concepts, Inc., and, 
in any event, was not between Siebler and Candle- 
wick. This, therefore, being a law action to review 
a suit on an express contract, in which a jury was 
waived, we believe that we are bound by the princi- 
ple expressed by us recently in Crawford v. Ham, 
209 Neb. 802, 803, 311 N.W.2d 896, 897 (1981): ‘‘In re- 
viewing an appeal from the decision of a trial court 
in a law action, the review is not de novo. The judg- 
ment of the District Court will not be set aside on ap- 
peal unless it is clearly wrong and not supported by 
the evidence.’’ See, also, Pawnee Plastics, Inc. v. 
American Savings Co., 210 Neb. 131, 313 N.W.2d 262 
(1981). We believe, therefore, that the judgment of 
the trial court must be affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. 
NORMA FERRIS, APPELLANT. 
STATE OF NEBRASKA, APPELLEE, V. 
DANIEL FERRIS, APPELLANT. 
326 N.W.2d 185 


Filed November 12, 1982. Nos. 82-005, 82-006. 


1. Criminal Law: Due Process: Identification Procedures. Under 
due process, when there is a sufficient basis established for a voice 
identification, there is no essential difference between requiring the 
defendants to speak and having them stand for purposes of identifi- 
cation. 

2. Rules of Evidence. By its plain language, Neb. Rev. Stat. § 27-901 
(Reissue 1979) is directory rather than mandatory upon the trial 
court. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lants. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before KRivosHa, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

The defendants, Norma and Daniel Ferris, were 
found guilty of two counts of assault in the county 
court for Lancaster County, Nebraska. Each de- 
fendant was sentenced to 6 months’ imprisonment 
on count I and to 9 months’ imprisonment on count 
II, with sentences to be served consecutively in the 
county jail. The defendants appealed to the District 
Court for Lancaster County, which affirmed the con- 
victions but reduced the sentences to 1 month’s im- 
prisonment on count I and to 3 months’ imprison- 
ment on count II, to be served consecutively. The 
defendants appeal to this court, assigning as error 
(1) that they were denied due process in an in-court 
voice identification procedure in the county court, 
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and (2) that the county court erred under Neb. Rev. 
Stat. § 27-901(2)(e) (Reissue 1979) by not directing 
the people participating in the in-court voice identifi- 
cation procedure to state something connected with 
the alleged assaults rather than the defendants’ 
names and addresses and their status of employ- 
ment. We affirm. 

The victim, who is blind, was assaulted in her 
home where she resided alone. The record reveals 
that the victim had known Norma since Norma’s 
birth, and Daniel since 1978. On May 27, 1981, the 
defendants went to the victim’s residence, request- 
ing a $125 loan to use as a downpayment on a car. 
The victim refused to loan the money. Before the 
defendants left, they told the victim that ‘‘We’re 
going to have that car, one way, or another.”’ 

On May 30, 1981, the defendants returned to the 
victim’s home and repeated their demands for the 
$125. The victim refused, whereupon Daniel Ferris 
grabbed the victim’s arm and began to twist it while 
Norma Ferris slapped her in the face. The victim 
begged the defendants to stop, which they agreed to 
do if she would get her purse. Upon doing so, the 
defendants ordered her to accompany them to a 
used car lot. The defendants proceeded to purchase 
the car they wanted on the lot, with the victim pro- 
viding $125 as a downpayment. The victim was then 
returned home. Several bruises appeared on her 
arm a few days later. 

On June 17, 1981, the defendants again returned to 
the victim’s home and forced their way in. The de- 
fendants knocked the victim down and repeatedly 
kicked her while she was on the floor. When the vic- 
tim pleaded with the defendants to quit beating her, 
they replied: ‘‘Well, why did you call your sister, 
and tell her?’’ The victim stated that she did not 
call her sister, but, rather, her sister had called her. 
The defendants admonished her to say nothing of the 
incidents or she would receive more of the same 
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treatment, and next time ‘‘wouldn’t be able to talk.’’ 
Shortly after defendants had left, the victim re- 
ceived a telephone call from her sister inquiring if 
anything was wrong. She informed her sister of the 
beating. The sister told her to call the police im- 
mediately. The police investigated, and the defend- 
ants were charged with two counts of assault in the 
third degree. 

At trial in the county court a voice identification 
was conducted due to the fact that the victim was 
blind. The court selected six voices, three males 
and three females, which included the defendants. 
Each male stated: ‘‘My name is Daniel Ferris. I 
am unemployed. I live at 418 North 27th, Lincoln, 
Nebraska.’”’ Ejach female stated: ‘‘My name is 
Norma Ferris. I am unemployed. I live at 418 
North 27th, Lincoln, Nebraska.’’ The victim picked 
out the voices of both defendants from among the 
other voices. The county court then announced 
from the bench that the victim had identified the de- 
fendants. 

The defendants contend that the county court vio- 
lated their due process rights by conducting an in- 
court voice identification which was unduly sugges- 
tive. The specific ground for the defendants’ due 
process argument is that the people whose voices 
were offered in the identification process for com- 
parison with those of the defendants were markedly 
different because they were better educated. 

A determination as to whether identification pro- 
cedures were unnecessarily suggestive and condu- 
cive to substantial likelihood of irreparable mis- 
taken identification is to be made by consideration 
of the totality of the circumstances surrounding the 
procedures. State v. Harris, 205 Neb. 844, 290 
N.W.2d 645 (1980). 

We do not think that the admission of testimony 
relative to the in-court voice identification of the de- 
fendants deprived the defendants of due process of 
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law or in any way violated their constitutional right to 
a fair trial. The circumstances under which the de- 
fendants’ voices were exhibited in court for identifi- 
cation were not unnecessarily suggestive and condu- 
cive to irreparable mistaken identification. State v. 
Harris, supra. When there is a sufficient basis es- 
tablished for a voice identification, there is no essen- 
tial difference between requiring the defendants to 
speak and having them stand for purposes of identi- 
fication. 

There was sufficient foundation establishing the 
victim’s familiarity with the defendants’ voices. 
The victim knew Norma Ferris since she was born 
and knew Daniel Ferris for at least 3 years prior to 
the assaults. The victim had heard each of the de- 
fendants speak several times on the days in ques- 
tion. The basis for her identification was challenged 
on cross-examination. Under the circumstances, we 
find that her in-court voice identification of the de- 
fendants was admissible. 

The defendants maintain that merely because 
other voices were offered for comparison, a lineup 
was held. However, all that occurred in this case 
was an in-court identification with additional voices 
offered for comparison. An in-court identification 
for a blind person may be conducted without any 
other voices, just as if the victim was sighted and 
the proper foundation laid. By analogy we look to 
previous holdings which state that an identification 
based upon a complaining witness’ independent rec- 
ollection has an origin independent of any lineups 
held. See State v. Franklin, 185 Neb. 62, 173 N.W.2d 
393 (1970). It was more to the defendants’ benefit 
that the other voices were offered for comparison at 
trial when it was not necessary for the court to do 
So. 
The defendants’ second assignment of error is that 
under § 27-901(2)(e) the county court should have di- 
rected the people participating in the in-court voice 
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identification procedure to say something connected 
with the alleged assaults rather than the defendants’ 
names and addresses and their status of employ- 
ment. 

The relevant portion of § 27-901 sets forth: ‘‘(1) 
The requirement of authentication or identification 
as a condition precedent to admissibility is satisfied 
by evidence sufficient to support a finding that the 
matter in question is what its proponent claims. (2) 
By way of illustration only, and not by way of limi- 
tation, the following are examples of authentication 
or identification conforming with the requirements 
of this rule: ... (e) Identification of a voice, 
whether heard first-hand or through mechanical or 
electronic transmission or recording, by opinion 
based upon hearing the voice at any time under cir- 
cumstances connecting it with the alleged speaker.”’ 
(Emphasis supplied. ) 

We note that the plain language of § 27-901 is di- 
rectory rather than mandatory. The purpose of 
§ 27-901 is to require that ‘‘evidence [must be] suffi- 
cient to support a finding that the matter in question 
is what its proponent claims.’’ Making certain that 
the defendants uttered the exact words used in the 
assaults was not critical in ensuring that the voices 
the victim heard when the assaults took place were 
those of the defendants. 

Again, it may have been to the defendants’ ad- 
vantage to use neutral phrases rather than requiring 
them to repeat certain words which the victim said 
were used by the persons who assaulted her. This 
action on the part of the trial court avoided the ef- 
fect of requiring the defendants to partially reenact 
the scene. 

Finding no error, we affirm. 

AFFIRMED. 

McCown, J., participating on briefs. 

CaPORALE, J., concurring. 

I concur with the result in these cases but must ex- 
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press my perturbation at the trial judge’s active par- 
ticipation in the prosecutorial function. It was the 
county judge, not the prosecuting attorney, who se- 
lected the persons to speak and who conducted the 
examination for purposes of enabling the victim to 
identify the defendants. Although the record does 
not support a finding that defendants were preju- 
diced by that action in this instance, we must bear in 
mind that justice is better served when judges re- 
member they are adjudicators, not litigators. The 
proper administration of the law demands not only 
that judges refrain from actual bias but also that 
they avoid all appearance of unfairness or impro- 
priety. See Franks v. Franks, 181 Neb. 710, 150 
N.W.2d 252 (1967). A judge should never assume the 
role of prosecutor or advocate; his position is one of 
neutrality and he should never cross boundaries. 


STATE OF NEBRASKA, APPELLEE, V. LEON R. ONDRAK, 
APPELLANT. 
326 N.W.2d 188 


Filed November 12, 1982. No. 82-163. 


1. Criminal Law: Prior Convictions. Where conviction of a previous 
crime is an essential element of the crime charged, proof of prior 
convictions is properly made by offering in evidence the complaint 
or information, judgment rendered on the verdict or plea of guilty, 
evidence that the judgment has become final, and that the defend- 
ant in an earlier conviction is the same person presently before the 
court. 

2. Pleas: Convictions. A plea of guilty is the equivalent of a convic- 
tion by trial and verdict or a finding of guilt by the court. 


Appeal from the District Court for Lancaster 
County: BERNARD J. McGinn, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and James L. Foster, for appellant. 
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Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, CLINTON, 
WHITE, HASTINGS, and CAPORALE, JJ. 


WHITE, J. 

Appellant, Leon R. Ondrak, was convicted in the 
District Court for Lancaster County, Nebraska, of 
operating a motor vehicle while under the influence 
of alcoholic beverages (DWI). He was sentenced as 
a third offender to probation for 18 months, 60 days 
in the county jail, ordered not to drive any vehicle in 
‘ the State of Nebraska for 6 months, and also had his 
license revoked for 6 months. The appeal followed, 
with a single assignment of error that one of the cer- 
tified copies of his prior convictions was insufficient 
to prove his habitual offender status because it did 
not expressly show that the trial court made a find- 
ing of guilt. We affirm. 

At the hearing to determine whether the appellant 
had been convicted twice previously of DWI of- 
fenses, the State offered two exhibits which were 
certified copies of court records. The exhibit which 
was objected to, and the one at issue, states as fol- 
lows: “CHARGE: 7/24/77, operate or was in 
actual physical control of a motor vehicle when he/ 
she had .10% or more by weight of alcohol in his/her 
body fluid as shown by chemical analysis of his/her 
blood, breath or urine. DISPOSITION: 8/1/77, 
plead nolo contendere. Fined $100 & costs, ordered © 
not to drive any motor vehicle in Nebraska for any 
purpose for six months. Neal H. Dusenberry, 
Judge.”’ 

The ground for appellant’s objection to the admis- 
sion of the certified copy into evidence as a prior 
conviction is that the record failed to show that the 
Lincoln Municipal Court had rendered judgment on 
his plea of nolo contendere. The District Court over- 
ruled the objection and found that the appellant had 
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been convicted of two previous offenses as alleged in 
the information. 

Where conviction of a previous crime is an es- 
sential element of the crime charged, proof of prior 
convictions is properly made by offering in evidence 
the complaint or information, judgment rendered on 
the verdict or plea of guilty, evidence that the judg- 
ment has become final, and that the defendant in an 
earlier conviction is the same person presently be- 
fore the court. State v. Lee, 195 Neb. 348, 237 
N.W.2d 880 (1976); Danielson v. State, 155 Neb. 890, 
54 N.W.2d 56 (1952). 

We recognize that there is a conflict of authority - 
upon this question in other jurisdictions. However, 
we have adopted what we feel to be the better rule, 
and that is that making a plea of guilty is ‘‘the 
equivalent of a conviction by trial and verdict or a 
finding of guilt by the court.’’ Stewart v. Ress, 164 
Neb. 876, 881, 83 N.W.2d 901, 903 (1957). The appel- 
lant concedes that convictions founded upon a plea 
of nolo contendere are the same as a plea of guilty in 
that they may be used to support an enhanced sen- 
tence. See State v. Orosco, 199 Neb. 532, 260 N.W.2d 
303 (1977). There is also support for this position in 
other jurisdictions. ‘‘The cases generally hold that 
a plea of nolo contendere followed by judgment or 
the pronouncement of sentence upon that plea 
amounts to a conviction.’’ Annot., 5 A.L.R.2d 1080 
at 1103 (1949). 

In a case with somewhat similar facts, the Michi- 
gan Supreme Court in People v. Adams, 95 Mich. 
541, 55 N.W. 461 (1893), allowed a prior conviction to 
be proved by a judgment ‘‘which showed that, upon 
a plea of guilty, respondent had been ordered to pay 
a fine of $100, and costs in the sum of $25, and, in de- 
fault of payment of said sums, to be confined in the 
common jail until such fine and costs were paid.” 
Id. at 542, 55 N.W. at 461. 

While it appears that the municipal court in this 
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case did not expressly pronounce the appellant 
guilty before sentencing, the judgment sentencing 
the appellant to a fine of $100 and an order not to 
drive any motor vehicle in Nebraska for any pur- 
pose for 6 months sufficiently implied the judgment 
of guilt. Hx parte Roberson, 123 Ala. 103, 26 So. 645 
(1898). 

Though it would be the better practice for the trial 
judge to expressly adjudge a defendant guilty before 
rendering sentence, an implied judgment of guilt re- 
sults where there appears a valid sentence in proper 
form by the court after a verdict of guilty by a jury 
or a plea of guilty or nolo contendere by the defend- 
ant. Ex parte Roberson, supra; Poellnitz v. State, 
48 Ala. App. 144, 262 So. 2d 631 (1972). 

The judgment of the trial court is affirmed. 

AFFIRMED. 

McCown, J., participating on briefs. 


JEANNE JONES, APPELLANT, V. CARL P. TRANISI, M.D., 
APPELLEE. 
326 N.W.2d 190 


Filed November 12, 1982. No. 82-176. 


1. Rules of Evidence. Relevant evidence means evidence having any 
tendency to make the existence of any fact that is of consequence to 
the determination of the action more probable or less probable than 
it would be without the evidence. Neb. Rev. Stat. § 27-402 (Reissue 
1979). 

2. Witnesses: Impeachment. A witness may not be impeached by 
producing extrinsic evidence of collateral facts to contradict the 
first witness’ assertion about those facts. 

3. Evidence: Impeachment. A fact is not collateral for purposes of 
impeachment if it could be independently provable because rele- 
vant. 

4. Negligence: Jury Instructions. A trial court should not submit to 
the jury as an alleged item of negligence an act or omission which 
the evidence undisputably shows was not a cause of the plaintiff's 


injury. 
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Appeal from the District Court for Douglas County: 
ROBERT V. BURKHARD, Judge. Affirmed. 


Steven Lefler of Schrempp & Lefler, for appellant. 


William M. Lamson, Jr., and Patricia A. Zieg of 
Kennedy, Holland, DeLacy & Svoboda, for appellee. 


Submitted without oral argument. Krivosna, C.J., 
BosLaAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


CLINTON, J. 

This is a medical malpractice action in which the 
jury returned a verdict for the defendant Tranisi. 
On appeal, two assignments of error are made. The 
trial court erred (1) in refusing to receive the testi- 
mony of a rebuttal witness, and (2) in failing to sub- 
mit to the jury one of the allegations of negligence 
against the doctor, namely, he failed ‘‘ ‘to pursue 
adequate post-surgery care and treatment to deter- 
mine the cause of the Plaintiff's hoarseness.’ ”’ 
(Emphasis supplied.) 

The basic negligence alleged by plaintiff is that 
the defendant, in the course of performing a thy- 
roidectomy upon the plaintiff, failed to use the ap- 
propriate standard of care during the operation and 
injured the recurrent laryngeal nerve. This re- 
sulted in the impairment of one of the vocal cords 
and left the plaintiff with permanent hoarseness. 

The expert testimony indicates that damage to a 
laryngeal nerve is one of the risks, although infre- 
quent, of a thyroidectomy. Plaintiff’s expert tes- 
tified that the defendant erred by starting the thy- 
roidectomy and identifying the nerve superiorly 
rather than inferiorly. The defendant and his expert 
witness contradicted the claims of negligence. 

Plaintiff called as a rebuttal witness Christine 
Vecchio, a former patient of the defendant Tranisi, 
upon whom he had performed a thyroidectomy more 
than 12 years earlier. Defense counsel objected to 
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the witness’ testimony on various grounds, including 
lack of relevance. The judge sustained the objec- 
tions and struck the witness’ preliminary evidence 
that did come in, telling the jury to disregard it. 
The plaintiff made the following offer of proof: 
“(Slhe would testify that she had been operated 
upon by Dr. Tranisi, that Dr. Tranisi performed a 
thyroidectomy upon her; that she was never told of 
the risks involved in the thyroidectomy; that a cou- 
ple years after the thyroidectomy, she had almost a 
total loss of speech within a couple years after- 
wards. 

“After that total loss of speech, her voice did re- 
cover to the state that it’s at now and has never im- 
proved in the last 10 years from what it is today. 

‘‘And that she made continuous complaints to Dr. 
Tranisi of the problem, and she was told by him that 
it would take anywhere from two months to two 
years to heal.’’ On cross-examination, Tranisi had 
testified that no patient upon whom he had per- 
formed a thyroidectomy complained of a loss of 
voice or a voice level decrease as a consequence of 
the operation. 

We conclude that the court did not err in excluding 
the rebuttal testimony of Mrs. Vecchio. The evi- 
dence code provides that all relevant evidence (with 
certain general exceptions) is admissible. Neb. 
Rev. Stat. § 27-402 (Reissue 1979). ‘‘Relevant evi- 
dence means evidence having any tendency to make 
the existence of any fact that is of consequence to 
the determination of the action more probable or 
less probable than it would be without the evidence.” 
Neb. Rev. Stat. § 27-401 (Reissue 1979). Relevance, 
as used in the code, seemingly embraces the con- 
cepts which we formerly referred to as competent or 
material. 

If the plaintiff was offering Mrs. Vecchio’s testi- 
mony to prove Tranisi’s negligence in performing 
the operation on the plaintiff, it was not relevant for 
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that purpose. If offered for the purpose of im- 
peaching Tranisi, it was not admissible because it 
related to a collateral matter. 

No expert testimony in the record supports the 
proposition that hoarseness following a thyroidectomy 
evidences a negligent cause. A more mundane ex- 
ample will serve to clarify. One cannot prove that 
one was negligent in causing an accident in 1980 be- 
cause one was negligent in causing one on some 
earlier occasion. 

‘“‘[A] witness may not be impeached by producing 
extrinsic evidence of ‘collateral’ facts to ‘contradict’ 
the first witness’s assertions about those facts.’’ 
McCormick on Evidence § 47 at 98 (2d ed. 1972). . 
McCormick further says at 98: ‘‘What is to be re- 
garded here as within this protean word of art, ‘col- 
lateral’? The inquiry is best answered by deter- 
mining what facts are not within the term, and thus 
finding the escapes from the prohibition against con- 
tradicting upon collateral facts. The classical ap- 
proach is that facts which would have been inde- 
pendently provable regardless of the contradiction 
are not ‘collateral.’ ’’ The above is the rule in Ne- 
braska. ‘‘ ‘It is only as to matters relevant to some 
issue involved in a case that a witness can be contra- 
dicted for the purpose of impeachment.’ Carpenter 
v. Lingenfelter, 42 Neb. 728, 60 N.W. 1022, 32 L.R.A. 
422. 


“‘ “The general rule is that a witness cannot be im- 
peached as to collateral or immaterial matter 
brought out on cross-examination; * * *.’’’ Ambrozi 
v. Fry, 158 Neb. 18, 26, 62 N.W.2d 259, 265 (1954). 

With reference to the court’s refusal to submit the 
allegation of negligence described in the second as- 
signment of error, an examination of the record fails 
to show any evidence which would justify the sub- 
mission of the issue as a ‘‘cause’’ of plaintiff’s in- 
jury. The record clearly shows that the plaintiff's 
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harm resulted from damage to the laryngeal nerve. 
The evidence upon which the plaintiff relies in this 
connection, as set forth verbatim in her brief, re- 
lates to measures that might be taken subsequently 
to improve the condition. These were exercises and 
a ‘‘Teflon injection.’’ The record establishes that no 
postoperative evaluation would have prevented in- 
jury. No expert opinion stated that defendant was 
negligent in postoperative care, causing the injury. 
Had the plaintiff obtained a verdict, she would have 
been entitled to recover as part of her damages the 
cost of remedial measures which might reasonably 
be pursued. However, the jury found against her on 
the negligence issue. 
AFFIRMED. 
Waite, J., concurs in the result. 


HASTINGS BUILDING Co., A CORPORATION, ET AL., 
APPELLEES, V. BOARD OF EQUALIZATION OF ADAMS 
COUNTY ET AL., APPELLANTS. 

326 N.W.2d 670 


Filed November 19, 1982. No. 44429. 


1. Taxation: Valuation: Appeal and Error. In an appeal from prop- 
erty valuations set by a board of equalization, the taxpayer has the 
burden of proving that the value of his property has been arbi- 
trarily or unlawfully fixed by the board of equalization in an 
amount greater than its actual value, or that its value has not been 
fairly and proportionately equalized with all other property, result- 
ing ina Gace unjust, and unfair assessment. 

2. . The trial of an appeal from a county 
board of equalization involving the valuation of real estate, both in 
the District Court and the Supreme Court, is de novo as an 
equitable proceeding. 

3. Taxation: Valuation: Presumptions. There is a presumption 
that a board of equalization has faithfully performed its official 
duties in making an assessment and has acted upon sufficient com- 
petent evidence to justify its action, which presumption remains 
until there is competent evidence to the contrary. Once there is 
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competent evidence on appeal to the contrary, the presumption dis- 
appears and the reasonableness of the valuation fixed by the board 
of equalization becomes one of fact based upon the evidence. 

4. Taxation: Valuation. Under Neb. Rev. Stat. § 77-201 (Reissue 
1981) all tangible and real property subject to taxation is required 
to be valued at its actual value. For purposes of taxation the terms 
actual value, market value, and fair market value mean exactly 
the same thing. 


Appeal from the District Court for OAM County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Arthur C. Toogood, Adams County Attorney, for 
appellants. 


William M. Connolly of Conway & Connolly, for 
appellees. 


Heard before KrRivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


McCown, J. 

The plaintiffs, Hastings Building Co. and Hastings 
Mall, Inc., filed protests with the board of equaliza- 
tion of Adams County complaining that the value of 
plaintiffs’ shopping mall properties for tax purposes 
as fixed and determined by the county board was in 
excess of the actual value of the properties for the 
years 1979 and 1980 and that such assessments were 
excessive, arbitrary, and unreasonable. ‘The pro- 
tests were denied by the county board and plaintiffs 
appealed to the District Court. The cases were con- 
solidated in the District Court. The District Court 
determined that the property had an actual value of 
$4,400,000 for each of the years 1979 and 1980 and that 
the assessment of the property should be reduced to 
that figure for both years, and directed that the as- 
sessment records be corrected accordingly. The de- 
fendants have appealed. 

The real estate involved here is a retail shopping 
mall located in the city of Hastings, Nebraska, 
known as Imperial Mall Shopping Center. Plaintiff 
Hastings Building Co., a corporation, is the owner 
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and lessor of the real estate, and the plaintiff Hast- 
ings Mall, Inc., a corporation, is the lessee of the 
real estate and owner of the improvements situated ~ 
on the real estate. 

The property was valued and assessed for the year 
1979 at an actual value of $4,715,360. The plaintiffs 
filed a protest against the assessment on the ground 
that the value of the assessment was in an amount 
greater than the actual value of the property. The 
county board of equalization determined the actual 
value of the property was $4,715,360 and denied 
plaintiffs’ protest. The plaintiffs appealed to the 
District Court. 

Thereafter, the State Board of Equalization and As- 
sessment ordered an increase of 29 percent on all 
urban property in Adams County. In accordance 
with that determination the county assessor in- 
creased the valuation and assessment of plaintiffs’ 
property to $6,082,815 for 1980. The board of equaliza- 
tion also denied plaintiffs’ protest of the 1980 valu- 
ation and assessment, and plaintiffs appealed to the 
District Court. The cases were consolidated in the 
District Court for trial. 

At the hearing in the District Court the evidence 
established that in 1977 Western Appraisal Company 
reappraised all real property in Adams County and 
appraised plaintiffs’ property at $4,715,360. The as- 
sessor and the county board relied upon that ap- 
praisal for the valuation and assessment of plain- 
tiffs’ property for 1979. The assessor and the chair- 
man of the county board admitted that the board re- 
lied on the Western appraisal figure but that they 
had no independent knowledge of how Western 
reached the valuation figure for plaintiffs’ property. 
No evidence was presented at trial to establish the 
basis used by Western in appraising plaintiffs’ prop- 
erty, and no representative of Western Appraisal 
Company testified. The Western appraisal of plain- 
tiffs’ property was therefore not admitted into evi- 
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dence. The evidence was undisputed that the basis 
for the 1980 valuation and assessment was the order 
of the State Board of Equalization and Assessment di- 
recting an increase of 29 percent and the application 
of that percentage to the Western appraisal figure. 

An expert witness and real estate appraiser testi- 
fying for the plaintiffs testified that he had used a 
cost approach, a market data approach, and an in- 
come approach, and that after considering all 
factors, he testified that the fair market value of the 
property for 1979 was $3,500,000 and that the value 
remained the same for 1980. He also testified that in 
his opinion the income approach was the most re- 
liable method for valuing a shopping center. 

Another witness for the plaintiffs, who was a tax 
consultant, testified that, using an income approach, 
the value of the property was $3,037,717 for 1979 and - 
$2,776,743 for 1980. 

An expert witness for the defendants testified that 
he also used cost, income, and market data ap- 
proaches and that, in his opinion, the market value 
of the property for 1979 and 1980 was $5,500,000. 

On May 26, 1981, the District Court found that the 
plaintiffs had rebutted the presumption that the as- 
sessed value was correct, and found that the actual 
market value of the property in the years 1979 and 
1980 was $4,400,000 and that the value of plaintiffs’ 
property had been arbitrarily fixed and assessed in 
an amount greater than its actual value. The court 
directed that the assessment books be corrected ac- 
cordingly. The county has appealed. 

The only issue on this appeal is whether or not the 
property involved in this case was valued and as- 
sessed for tax purposes at more than its actual 
value. No issues as to uniformity or proportionate 
equalization are involved. 

This court has consistently held that in an appeal 
from property valuations set by a board of equaliza- 
tion, the taxpayer has the burden of proving that the 
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value of his property has been arbitrarily or unlaw- 
fully fixed by the board of equalization in an amount 
greater than its actual value, or that its value has . 
not been fairly and proportionately equalized with 
all other property, resulting in a discriminatory, un- 
just, and unfair assessment. Riha Farms, Inc. v. 
County of Sarpy, ante p. 385, 322 N.W.2d 797 (1982). 

The trial of an appeal from a county board of 
equalization involving the valuation of real estate, 
both in the District Court and the Supreme Court, is 
de novo as an equitable proceeding. There is a pre- 
sumption that a board of equalization has faithfully 
performed its official duties in making an assess- 
ment and has acted upon sufficient competent evi- 
dence to justify its action, which presumption re- 
mains until there is competent evidence to the con- 
trary. Such presumption disappears when there is 
competent evidence on appeal to the contrary, and 
from that point on the reasonableness of the valu- 
ation fixed by the board of equalization becomes one 
of fact based upon the evidence, with the burden of 
showing such valuation to be unreasonable resting 
upon the appellant on appeal from the action of the 
board. Beaver Lake Assn. v. County Board of 
Equalization, 210 Neb. 247, 313 N.W.2d 673 (1981); 
Gradoville v. Board of Equalization, 207 Neb. 615, 
301 N.W.2d 62 (1981). 

In the present case there is no evidence to support 
a finding that the actual value of plaintiffs’ property 
for 1980 was even close to the amount shown on the 
assessment records. The highest valuation placed 
upon the property by the county’s own real estate 
expert witness was $5,500,000 and the lowest valu- 
ation placed on the property by any real estate ex- 
pert witness was $3,500,000. The District Court, 
which saw and heard the witnesses and was familiar 
with the local situation, performed the function of a 
fact finder and determined that the actual value of 
the property was $4,400,000 and that the assessed 
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valuations were excessive, arbitrary, and capri- 
cious. 

Under Neb. Rev. Stat. § 77-201 (Reissue 1981) all 
tangible and real property subject to taxation is re- 
quired to be valued at its actual value. For pur- 
poses of taxation the terms actual value, market 
value, and fair market value mean exactly the same 
thing. Riha Farms, Inc. v. County of Sarpy, supra. 

The record in this case clearly rebuts the pre- 
sumption of the correctness of the assessed valu- 
ation and establishes that the valuation of plaintiffs’ 
property for the years 1979 and 1980 was made arbi- 
trarily and capriciously. The judgment of the Dis- 
trict Court was correct and is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 

BosLauGu, J., concurring. 

I concur fully in the opinion of the court, but I 
think it is important to point out that the judgment of 
the District Court established the actual value of the 
property in question for the years 1979 and 1980. 
Since this was the actual value of the property, it 
was not subject to the 29 percent increase on all ur- 
ban property in Adams County imposed by the State 
Board of Equalization and Assessment for those years. 


PauL NARDUZZO, APPELLANT, V. SUNDERLAND BROS, 
ET AL., APPELLEES. 
326 N.W.2d 673 


Filed November 19, 1982. No. 82-119. 


1. Workmen’s Compensation: Proof. The burden of proof is upon 
the plaintiff to show by a preponderance of the evidence that the 
disability sustained was caused by or related to the accident and 
was not the result of the normal progression of plaintiff's pre- 
existing condition. 

2. Workmen’s Compensation: Appeal and Error. In testing the suf- 
ficiency of the evidence to support findings of fact made by the 
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Workmen's Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful party. 
Every controverted fact must be resolved in his favor, and he 
should have the benefit of every inference that can be reasonably 
drawn therefrom. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


M. H. Weinberg of Weinberg & mye ete P.C., for 
appellant. 


Richard M. Dustin of Gaines, Otis, Haggart, 
Mullen & Carta, for appellees Sunderland Bros. and 
Maryland Casualty Co. 


Lyman L. Larsen and William M. Lamson, Jr., of 
Kennedy, Holland, DeLacy & Svoboda, for appellees 
Sunderland Bros. and Bituminous Ins. Co. 


Heard before KrRivosHa, C.J., McCown, WHITE, and 
CAPORALE, JJ., and BRopKEy, J., Retired. 


WHITE, J. 

The appellant, Paul Narduzzo, appeals from the 
decision of a three-judge panel of the Workmen’s 
Compensation Court which awarded him 14% weeks’ 
temporary total disability, certain medical pay- 
ments, and an attorney fee, but the compensation 
court refused to make an award for a claim of per- 
manent partial disability of 30 percent. It is from 
the last finding that the employee Narduzzo appeals. 
We affirm. 

On June 8, 1981, appellant, a tile finisher for appel- 
lee Sunderland Bros., experienced severe pain in his 
lower back while lifting a 94-pound bag of cement in 
the course of his employment duties. He first saw a 
physician for this particular injury on June 15, 1981, 
having been absent from work since the day of the 
incident. The notes of the employee’s physician, Dr. 
Werner P. Jensen, specialist in orthopedic surgery, 
show that at that time his diagnosis was acute recur- 
rent lumbar disc syndrome. On July 28, 1981, appel- 
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lant was admitted to a hospital, with a diagnosis of 
‘‘Low back sprain ... 1st sacral nerve root irrita- 
tion, left.’’ After his release from the hospital on 
August 1, 1981, Dr. Jensen allowed the appellant to 
return to work, with lifting restrictions, and main- 
tained his previous diagnosis of ‘‘Recurrent lumbar 
disc syndrome, L-5 S-1 (left).’’ 

It appears from the evidence that appellant had 
suffered previous back injuries in May 1970, August 
1977, May 1978, and August 1979. The diagnosis of 
obesity and lumbar disc syndrome remained the 
same throughout. 

Dr. Jensen testified at rehearing that, from all his 
previous injuries, appellant suffers a 30 percent per- 
manent partial disability but that he could not allo- 
cate the disability among the various incidents. 

The burden of proof is upon the plaintiff to show by 
a preponderance of the evidence that the disability 
sustained was caused by or related to the accident 
and was not the result of the normal progression of 
plaintiff’s preexisting condition. Aguallo v. Western 
Potato, Inc., 208 Neb. 66, 302 N.W.2d 41 (1981). Al- 
though the record clearly evidenced a 30 percent 
permanent partial disability, Dr. Jensen stated that 
there was ‘‘no way’”’ that any portion of the 30 per- 
cent disability could be allocated between any of the 
above-mentioned injuries, not to mention the injury 
which occurred on June 8, 1981. Further, in the 
cross-examination of Dr. Jensen the following ques- 
tions and answers were exchanged: ‘‘Q Let me 
ask you the question this way, Dr. Jensen: How 
would you compare his condition right now and in 
September of ’78? A _ I think he is as good now as he 
has been in a long time, or the last time I saw him, 
he was very good. Q So he is as good now as he 
was in September of ’78? A _ Yes, I think so.”’ 

Based on the foregoing evidence, the compensa- 
tion court on rehearing made an affirmative finding 
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of no permanent partial disability as a result of the 
June 8, 1981, accident. 

In testing the sufficiency of the evidence to sup- 
port findings of fact made by the Workmen’s Com- 
pensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Every controverted fact must be re- 
solved in his favor, and he should have the benefit of 
every inference that can be reasonably drawn there- 
from. Hatting v. Farmers Co-op Assn., ante p. 242, 
322 N.W.2d 423 (1982); White v. Father Flanagan’s 
Boys’ Home, 207 Neb. 528, 300 N.W.2d 15 (1980). The 
findings of fact shall have the same force and effect 
as a jury verdict in a civil case. Hatting v. Farmers 
Co-op Assn., supra. 

The findings of the compensation court on rehear- 
ing are supported by evidence, therefore we must af- 
firm. 

AFFIRMED. 


IN RE INTEREST OF SEAN DaAviD DITTER AND TISHA 
LYNNE DITTER, CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLANT, V. GODFREY DITTER 
AND LORENA DITTER, APPELLEES. 

326 N.W.2d 675 


Filed November 24, 1982. No. 44457. 


Parental Rights. Once parental rights of a child have been termi- 
nated as to a natural parent, the natural parents of such parent 
whose rights have been terminated are not entitled to continue visi- 
tation as a matter of right. 

Appeal from the District Court for Platte County: 

FRANCIS J. KNEIFL, Judge. Reversed and remanded 
with directions. 


Paul Schumacher, Platte County Attorney, for ap- 
pellant. 
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George H. Moyer, Jr., of Moyer, Moyer & Egley, 
for appellees. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

The instant appeal presents to the court the very 
narrow question of whether, as a matter of law, the 
grandparents of children whose parents’ rights to 
the children have been terminated by court order 
are entitled to rights of visitation following the ter- 
mination, or whether, as a matter of law, the best in- 
terests of such children require us to hold that such 
rights of visitation do not exist. Initially, Godfrey 
Ditter and his wife, Lorena Ditter (Ditters), the pa- 
ternal grandparents of the two minor children in- 
volved in this case, sought to ‘‘intervene’’ in a 
juvenile proceeding then pending in the county 
court of Platte County, Nebraska, sitting as a juve- 
nile court. The county court held that the Ditters 
had no standing and dismissed their petition. On 
appeal, the District Court reversed the order of the 
juvenile court and an appeal was taken to this court. 

Prior to the appeal to this court the parental rights 
of the sole surviving parent were terminated pursu- 
ant to an adjudication of dependency under former 
Neb. Rev. Stat. § 43-202(2)(b) (Reissue 1978). On 
appeal, we affirmed. See In re Interest of Ditter, 
ante p. 279, 322 N.W.2d 642 (1982). The facts in- 
volving the termination are set out in detail in In re 
Interest of Ditter, and we need not repeat them here 
except to note that the natural mother is deceased, 
having been killed by the natural father who is now 
serving a sentence of life imprisonment for murder. 

While we are unable to find any decision in this 
jurisdiction having previously addressed the issue 
presented here and are unable to find any state stat- 
ute directly applicable, we believe that the general 
scheme regarding termination compels us to hold 
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that once the natural parent’s rights to a child have 
been terminated pursuant to the provisions of Neb. 
Rev. Stat. § 43-292 (Cum. Supp. 1982), formerly 
§ 43-209 (Reissue 1978), the parents of the parent 
whose rights have been terminated likewise lose any 
legal right to visitation which might otherwise exist. 
To hold otherwise would seem to defeat the purpose 
of terminating parental rights. 

Under the provisions of Neb. Rev. Stat. § 43-293 
(Cum. Supp. 1982) ‘‘An order terminating the parent- 
juvenile relationship shall divest the parent and juve- 
nile of all legal rights, privileges, duties, and obliga- 
tions with respect to each other and the parents shall 
have no rights of inheritance with respect to such 
juvenile.’’ It appears to us that if we are principally 
concerned with the best interests of the child (see, In 
re Interest of J.L.L., 209 Neb. 76, 306 N.W.2d 175 
(1981); State v. A.H., 198 Neb. 444, 253 N.W.2d 283 
(1977) ), and by terminating parental rights we intend 
to divest any tie between the parent and child so that 
we may, as quickly as possible, find an adoptive fam- 
ily for the child and permit the child to begin anew, 
then little purpose would be served in continuing fam- 
ily ties between the grandparents and the child to be 
adopted. While that view is not unanimous through- 
out the country, it is the generally accepted view. 
See, Matter of Adoption of Gardiner, 287 N.W.2d 555 
(Iowa 1980); Poe v. Case, 263 Ark. 488, 565 S.W.2d 
612 (1978); Lee v. Kepler, 197 So. 2d 570 (Fla. Dist. 
Ct. App. 1967); Browning v. Tarwater, 215 Kan. 501, 
524 P.2d 11385 (1974); Smith v. Trosclair, 321 So. 2d 
514 (La. 1975); Bikos v. Nobliski, 88 Mich. App. 157, 
276 N.W.2d 541 (1979); People v. Rado, 54 Misc. 2d 
843, 283 N.Y.S.2d 483 (1967); Acker v. Barnes, 33 
N.C. App. 750, 236 S.E.2d 715 (1977), cert. denied 293 
N.C. 360, 238 S.E.2d 149; Matter of Fox, 567 P.2d 985 
(Okla. 1977); Deweese v. Crawford, 520 S.W.2d 522 
(Tex. Civ. App. 1975). 

In 2 Am. Jur. 2d Adoption § 85 at 928-29 (1962), the 
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author notes: ‘‘The purpose and effect of most stat- 
utes are to terminate all legal relations between a 
minor child and its natural parents or formal legal 
guardian, and to give the adopting parent full rights 
of custody of the infant, to the exclusion of the 
child’s own parents and all other persons, until some 
lawful reason for change in the child’s custody is 
made to appear by competent evidence. Public 
policy demands that an adoption carry with it com- 
plete breaking of old ties. Under the new relation 
thus created, the adoptive parents are as much en- 
titled to the custody of their adopted child as natural 
parents are to their natural children. The rights of 
adoptive parents are of the same nature and scope 
as those of a natural parent, subject to the same re- 
strictions as that of natural parents. 

‘‘While the question of the propriety of a provision 
in an adoption decree, giving the natural parent the 
right to visit the child or preserving other rights of 
the natural parent, may be answered by special pro- 
visions of the statutes governing adoption procedure, 
where the adoption statute gives the adopted child 
the status of a natural child and frees the natural 
parents of legal obligations toward it, a court in 
granting an adoption decree is without authority to 
include in the adoption decree a grant of visitation 
privileges to the parent or members of the parents’ 
family.”’ 

While it is true in the instant case that only termi- 
nation has occurred and adoption has not yet taken 
place, we nevertheless believe that if there is good 
reason to sever the relationship between the natural 
parent and the child at the earliest possible moment 
so that the child may become accustomed to a new 
family, no purpose exists, in promoting the best in- 
terests of the child, to delay that severing act during 
the period after termination and before adoption. 
Even if one were to reject the common-law view 
that no right of visitation ever existed in the grand- 
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parent at any time and accept the more modern 
view that under proper facts, where the best inter- 
ests of the child demand it, grandparents may be en- 
titled to seek rights of visitation, we would reach the 
same result in a case such as this. We believe that 
even under the ‘‘best interests of the child’’ theory 
we must conclude as a matter of law that the best in- 
terests of a child require us to find that where a 
natural parent’s rights to a child have been termi- 
nated, the grandparents should not have a legal 
right to seek visitation. To hold otherwise would 
only make the adoption and subsequent adjustment 
more difficult. 

In the case of In re Johnson, 210 Kan. 828, 834, 504 
P.2d 217, 223 (1972), the Kansas court, in reviewing a 
case similar to the case at bar, said: ‘‘In this re- 
gard the instant case presents a situation quite dif- 
ferent from a simple custody suit. The disposition 
of the children here is for adoptive purposes and has 
the effect of prohibiting appellant from exercising 
visitation rights as the children, when adopted, will 
have new parents and new grandparents.’’ The 
Kansas court therefore held that the grandparents 
could not visit the children following termination 
and before adoption. We therefore believe the bet- 
ter rule to be, and now declare, that once parental 
rights of a child have been terminated as to a nat- 
ural parent, the natural parents of such parent 
whose rights have been terminated are not entitled 
to continue visitation as a matter of right. We 
should note that our holding is limited to the situ- 
ation described herein. Had termination not oc- 
curred, we would be confronted with a different 
question which we do not now decide. Having thus 
concluded, we believe that the grandparents in this 
case had no standing to maintain this action to seek 
visitation, and the decision of the county court find- 
ing that the Ditters lacked standing should be rein- 
stated. The judgment of the District Court is there- 
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fore reversed and the cause remanded with instruc- 
tions to reinstate the decision of the county court. 
REVERSED AND REMANDED WITH DIRECTIONS. 

McCown, J., concurs in the result. 

CLINTON, J., dissenting. 

I respectfully disagree with the broad scope of the 
holding in this case. The rationale of the opinion as- 
sumes an adoption of the child. I would agree that 
where an adoption takes place then the stability of 
the new family and the best interests of the child 
would terminate the grandparents’ legal interest. 

Where an adoption has not taken place and the 
child is under foster care, the interests of the child 
may very well be served by granting to grandpar- 
ents visitation rights. Such interests must be deter- 
mined on an ad hoc basis. I would grant standing to 
the grandparents, under the circumstances of this 
case, to intervene in the best interests of the child. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL L. 
WILLIAMS, APPELLANT. 
326 N.W.2d 678 


Filed November 24, 1982. No. 81-741. 


1. Criminal Law: Petit Larceny. In the absence of something other 
than ordinary stealing, petit larceny is not a crimen falsi as con- 
templated by Neb. Rev. Stat. § 27-609(1)(b) (Reissue 1979). 

2. Criminal Law: Trial: Evidence. If special circumstances exist, 
it is incumbent upon the prosecution to bring those circumstances 
to the court’s attention. 

3. Trial: Appeal and Error. Ordinarily, one may not invite error 
and then complain of it. 

4. Criminal Law: Impeachment: Prior Convictions. One may rely 
upon an opposing party’s stated intention to impeach by question- 
ing concerning prior convictions and the trial judge’s announce- 
ment that he will allow the same. 


Appeal from the District Court for Douglas County: 
DonaLD J. HAMILTON, Judge. Reversed and re- 
manded for a new trial. 
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Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before Krivosua, C.J., BosLAuGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

Defendant-appellant, Daniel L. Williams, was 
found guilty by a jury of willfully, maliciously, and 
forcibly breaking and entering into a dwelling with 
the intent to commit a felony or with the intent to 
steal property. Pursuant to that verdict he was sen- 
tenced to a term of from 3 to 7 years in the Nebraska 
Penal and Correctional Complex. 

In this appeal defendant contends the trial court 
erred in overruling his motion in limine, which 
sought to prevent the State from questioning him 
concerning his prior petit larceny convictions. We 
agree with the defendant; accordingly, we reverse 
and remand for a new trial. 

The record reflects that at the close of the State’s 
case defense counsel moved for an order directing 
that defendant’s prior misdemeanor petit larceny 
convictions not be used in impeachment. The rec- 
ord further reflects that defense counsel had dis- 
cussed the matter with the prosecuting attorney, 
who had indicated he intended to use the convictions 
to impeach the defendant. The prosecutor does not 
dispute that representation of his intent. The trial 
judge observed it had already been indicated to 
counsel, in what appears to be an unreported in- 
chambers conference, that he was of the opinion the 
petit larceny convictions were dishonest acts within 
the purview of the evidence code, and overruled de- 
fense counsel’s in limine motion. The judge further 
stated, ‘‘[T]he State will be permitted to bring the 
misdemeanor convictions out by way of impeach- 
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ment on cross examination.’’ Thereafter, defense 
counsel advised the defendant, on the record, of the 
risks he took by testifying. During that proceeding 
the trial judge asked the following of defense coun- 
sel: ‘‘And have you further advised him that the 
misdemeanor convictions can also be brought out by 
way of impeachment so the jury will have knowl- 
edge of the fact that he was convicted of petty lar- 
ceny twice?’’ Defense counsel replied he had dis- 
cussed the matter with the defendant that morning. 
The defendant then stated he still wished to testify. 

During the early part of defense counsel’s direct 
examination of defendant, the following questions 
were asked and answers given: ‘‘Q. And have you 
ever been convicted of another offense or misde- 
meanor involving dishonesty? A. Not that I know 
of. Q. Do you recall our earlier conversation? 
A. Yes. Q. Okay. And have you ever been — had 
a misdemeanor conviction for an offense that in- 
volves — has been ruled to involve dishonesty? 
A. Yes. Q. And how many times? A. Oh, about 
two times.”’ 

Neb. Rev. Stat. § 27-609(1) (Reissue 1979) pro- 
vides: ‘‘For the purpose of attacking the credibility 
of a witness, evidence that he has been convicted of 
a crime shall be admitted if elicited from him or es- 
tablished by public record during cross-examination, 
but only if the crime (a) was punishable by death or 
imprisonment in excess of one year under the law 
under which he was convicted or (b) involved dis- 
honesty or false statement regardless of the punish- 
ment.”’ 

The first question to be answered is whether a 
misdemeanor conviction for petit larceny is a crime 
involving ‘‘dishonesty or false statement’’ as that 
phrase is used in § 27-609(1)(b). After a review of 
the comments of the drafters of the federal rule 
which is the source of our § 27-609, and federal court 
interpretations, we said that in the absence of some- 
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thing other than ordinary stealing, petit larceny is 
not a crimen falsi as contemplated by the phrase in 
question. We further stated that if such special cir- 
cumstances exist, it is incumbent upon the prosecu- 
tion to bring those circumstances to the court’s at- 
tention. State v. Hllis, 208 Neb. 379, 303 N.W.2d 741 
(1981). See, also, State v. Pitts, ante p. 295, 322 
N.W.2d 443 (1982). No special circumstances were 
brought to the court’s attention. The trial court in- 
correctly concluded that the petit larceny convic- 
tions were within the purview of § 27-609(1)(b). It 
was therefore in error in overruling the motion in 
limine. 

The State argues, in effect, that as it was the de- 
fendant himself who testified on direct examination 
as to the subject convictions, he waived any error. 
The defendant, on the other hand, argues that in 
view of the trial court’s ruling and statements, he 
was justified in relying on the State’s and court’s an- 
nounced intentions, and in taking the ‘‘sting’’ out of 
the convictions by first revealing them himself dur- 
ing direct examination. We agree with the defend- 
ant. 

It is true that ordinarily one may not invite error 
and then complain of it. See, State v. Gore, ante p. 
287, 322 N.W.2d 438 (1982); Davis v. State, 51 Neb. 
301, 70 N.W. 984 (1897). However, in the context of 
the facts in this case, defendant was fully justified in 
relying on the State’s announced intention to im- 
peach defendant by questioning him concerning the 
petit larceny convictions and the trial judge’s an- 
nouncement that he would allow the State to do so. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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IN RE CONTEMPT OF JAMES P. MILLER. 
STATE OF NEBRASKA, APPELLEE, V. JAMES P. MILLER, 
APPELLANT, 
326 N.W.2d 680 


Filed November 24, 1982. No. 81-853. 


Contempt: Attorneys at Law. A finding that an attorney’s failure to 
appear in court at an appointed time was not willful constitutes a 
finding that the failure to appear was not contempt of court. 


Appeal from the Separate Juvenile Court of Sarpy 
County. Reversed. 


Owen A. Giles, for appellant. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellee. 


Heard before KRIvosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

According to our previous definition of contempt 
advanced by this court in In re Contempt of Potter, 
207 Neb. 769, 301 N.W.2d 560 (1981), a finding must be 
made that an attorney’s failure to appear at a desig- 
nated time was willful in order to hold him or her in 
contempt. In the instant case the trial court found 
that the failure to appear was not willful behavior on 
the part of the appellant. Therefore, the trial court 
was not justified in holding the appellant in con- 
tempt of court. The judgment of the trial court is in 
all respects reversed. 

REVERSED. 


STATE OF NEBRASKA, APPELLEE, V. NICHOLAS R. 
PEIFFER, APPELLANT, 
326 N.W.2d 844 


Filed November 24, 1982. No. 82-184. 


Statutes: Appeal and Error. In the absence of a clear expression of 
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legislative intent, this court is not inclined to interpret a statute 
to apply to matters other than clearly expressed within the statute 
itself. 
Appeal from the District Court for Lancaster 
County: DALE &. FauRNsBRucH, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Jerry Soucie, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 


Heard before Krivosna, C.J., BosLaucH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. . 

We now address the question reserved in our 
earlier opinion found ante p. 299, 322 N.W.2d 445 
(1982), reexamine the rationale of that opinion, over- 
rule same, and affirm the sentence imposed by the 
trial court. 

At the time of our earlier opinion the issue re- 
served was thought to be only whether we were to 
permanently revoke defendant’s driving privileges. 
It develops that the question is broader, namely, 
whether the penalty for third offense drunken driv- 
ing, as amended by 1982 Neb. Laws, L.B. 568, should 
be applied in its entirety to the defendant, whose 
sentence under the repealed statute was on appeal 
on the date L.B. 568 became effective (July 17, 1982). 

Prior to the enactment of L.B. 568 the maximum 
punishment was 5 years’ imprisonment, a $10,000 
fine, or both such imprisonment and fine, together 
with revocation of the offender’s license to drive for 
a period of 1 year from and after the date of his dis- 
charge from prison. Neb. Rev. Stat. § 39-669.07 (Re- 
issue 1978). As noted in our earlier opinion defend- 
ant was sentenced thereunder to imprisonment for 
not less than 1 nor more than 2 years, and his license 
was revoked for 1 year from and after such confine- 
ment. No fine was imposed. L.B. 568 provides for a 
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minimum of 3 and a maximum of 6 months’ im- 
prisonment. Further, the act imposes a $500 fine 
and requires that the offender’s license be perma- 
nently revoked and that he be ordered never to drive 
again. 

The essential question in this case is whether L.B. 
568 was intended by the Legislature to mitigate the 
penalty for the offense of driving while intoxicated, 
third offense. 

Viewed in the light of the maximum incarceration 
time, no serious question could exist that the penalty 
was reduced and thus mitigated, apparently calling 
into play the doctrine first enunciated by this court 
in State v. Randolph, 186 Neb. 297, 301-02, 183 N.W.2d 
225, 228 (1971), cert. denied 403 U.S. 909, 91 S. Ct. 
2217, 29 L. Ed. 2d 686, where we said: ‘‘[Wle be- 
lieve the better rule to be and we therefore hold that 
where a criminal statute is amended by mitigating 
the punishment, after the commission of a pro- 
hibited act but before final judgment, the punish- 
ment is that provided by the amendatory act unless 
the Legislature has specifically provided other- 
wise.”’ 

However, viewed in the light of the permanent sus- 
pension of driving privileges, the scene becomes 
cloudy. Whether viewed as a limited property right, 
or as a privilege, the fact is that the lifetime suspen- 
sion is a terrible burden (albeit deserved) on the 
offender. 

We note that a law providing an increase in 
penalty for a crime after judgment, if applied to an 
offense under the prior law, is generally considered 
void as an ex post facto law. A serious question ex- 
ists whether the increase in the penalty of one of the 
consequences of a criminal act punishable by multi- 
ple consequences is thereby rendered non ex post 
facto by the reduction of one of the consequences. 

The judicial doctrine announced in Randolph, su- 
pra, is bottomed on the premise that the Legislature 
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intended the new punishment, which it now feels fits 
the crime, to apply whenever constitutionally pos- 
sible. State v. Randolph, supra, quoting with ap- 
proval In Re Estrada, 63 Cal. 2d 740, 408 P.2d 948, 48 
Cal. Rptr. 172 (1965); People v. Oliver, 1 N.Y.2d 152, 
134 N.E.2d 197, 151 N.Y.S.2d 367 (1956); and State v. 
Pardon, 272 N.C. 72, 157 S.E.2d 698 (1967). See, also, 
State v. Crisp, 195 Neb. 833, 241 N.W.2d 129 (1976); 
State v. Trowbridge, 194 Neb. 582, 234 N.W.2d 598 
(1975); State v. Country, 194 Neb. 570, 234 N.W.2d 593 
(1975). 

We have not in the past been called upon to dis- 
cern legislative intent with respect to the retro- 
activity of a multipenalty punishment which offsets 
a reduced period of maximum incarceration against 
the permanent revocation of driving privileges and 
the imposition of a fine. We have, however, held 
that the Randolph doctrine does not apply where the 
new statute does something other than merely 
lessen the punishment, but instead repeals the old 
statute and defines new categories of crime. State 
v. Crisp, supra. In the instant matter a new class of 
misdemeanor was created and the old statute re- 
pealed. 

We have found no specific statement of intent in 
the legislative history of L.B. 568, and none has been 
pointed out to us. On further reflection we find no 
valid basis upon which we can presume to know the 
-Legislature’s intent with regard to the retroactive 
application of the punishments contained in L.B. 568 
for acts committed before its enactment to cases. 
which are awaiting final judgment. Consequently, 
on further reflection, we must conclude that the 
Randolph doctrine does not apply to the case at 
hand, and our earlier opinion was, regrettably, er- 
roneous in holding that it did. Our earlier opinion is 
therefore overruled. We thus avoid the larger ques- 
tion of whether persons whose appeal was pending 
at the time L.B. 568 was enacted may constitutional- 
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ly be subjected to lifetime suspension of driving 
privileges. 

The sole error assigned by defendant is that he is 
entitled to have his sentence reduced to a maximum 
of 6 months under the authority of Neb. Rev. Stat. 
§ 29-2204.01 (Reissue 1979). That statute provides: 
“In any criminal proceeding in which a sentence of 
confinement has been imposed and the particular 
law under which such sentence was pronounced is 
thereafter amended to decrease the maximum pe- 
riod of confinement which may be imposed, then any 
person sentenced under the former law shall be en- 
titled to his discharge from custody when he has 
served the maximum period of confinement author- 
ized by the new law, notwithstanding the fact that 
the court may have ordered a longer period of con- 
finement under the authority of the former law.”’ 

On first appearance this statute seems to apply, 
mandating an order reducing the term of imprison- 
ment to 6 months. 

We note that not considered in this case, since the 
matter is on appeal and therefore not final, is the 
question of whether § 29-2204.01 intrudes on the pow- 
ers granted to the Board of Parole by article IV, 
§ 13, of the Constitution of Nebraska, so far as final 
judgments may be involved, or whether, absent an 
agreement to exercise our discretionary power to re- 
duce sentences, the Legislature has any authority to 
order a reduction in penalties or a change in a final 
order of this court. 

Limiting ourselves to the question before us, may 
it be fairly said that the Legislature intended the 
act to apply when incarceration time is decreased 
but a weighty and different additional consequence 
is provided? Nothing in the legislative history of the 
statute casts light on this determination, or of L.B. 
568. 

Previously, we have held that § 29-2204.01 did not 
apply unless the ‘‘particular law’’ under which the 


VOL. 212 SEPTEMBER TERM, 1982 869 


State v. Peiffer 


defendant was sentenced was amended, State v. 
Fuller, 203 Neb. 233, 278 N.W.2d 756 (1979), or when 
only the minimum term has been decreased, but the 
maximum term remains the same, State v. Rubek, 
189 Neb. 141, 201 N.W.2d 255 (1972). 

In the absence of a clear expression of legislative 
intent, we are not inclined to interpret the statute to 
apply to matters other than clearly expressed within 
the statute itself. 

No mandate based upon our earlier opinion has is- 
sued; therefore, the matter is before us in the same 
posture as if upon a motion for rehearing. Having 
concluded that neither the Randolph doctrine nor the 
provisions of § 29-2204.01 apply, the sentence of the 
trial court is correct and we hereby affirm it. Should 
defendant have been released from the custody of 
the Department of Correctional Services under the 
language of our earlier opinion, he is to be returned 
thereto forthwith to complete the sentence imposed 
by the trial court. He is entitled to no credit for 
such period of time as he may have been at liberty 
by virtue of his release pursuant to our earlier opin- 
ion. See Philbrook v. Dunn, 121 Neb. 421, 237 N.W. 
391 (1931). 

AFFIRMED. 

CLINTON, J., participating on briefs. 

McCown, J., concurring in the result. 

No branch of government can increase a sentence, 
or any part of it, once the sentence has become final. 
Neither the Legislature nor this court can reduce a 
sentence, or any part of it, once the sentence has be- 
come final, because the power of clemency and the 
power to grant respites, reprieves, pardons, or com- 
mutation of sentence is vested solely in the Board of 
Pardons under the provisions of article IV, § 13, of 
the Nebraska Constitution. See, also, Johnson € 
Cunningham v. Exon, 199 Neb. 154, 256 N.W.2d 869 
(1977). 

Any attempt by the Legislature to reduce a sen- 
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tence which has become final is not only inter- 
ference with the executive power but is also an inter- 
ference with the power of the judiciary. It has long 
been settled that the Legislature is without power to 
invade the province of the judiciary by setting aside, 
modifying, or impairing a final judgment rendered 
by a court of competent jurisdiction. See McCul- 
lough v. Virginia, 172 U.S. 102, 19 S. Ct. 134, 43 L. Ed. 
382 (1898), and a legion of other cases from every ju- 
risdiction. In Nebraska, City of Wayne v. Adams, 
156 Neb. 297, 56 N.W.2d 117 (1952). 

Neb. Rev. Stat. § 29-2204.01 (Reissue 1979) pro- 
vides: ‘‘In any criminal proceeding in which a sen- 
tence of confinement has been imposed and the par- 
ticular law under which such sentence was pro- 
nounced is thereafter amended to decrease the max- 
imum period of confinement which may be imposed, 
then any person sentenced under the former law 
shall be entitled to his discharge from custody when 
he has served the maximum period of confinement 
‘ authorized by the new law, notwithstanding the fact 
that the court may have ordered a longer period of 
confinement under the authority of the former law.’”’ 

Insofar as that section purports to apply to any 
sentence which has become final, the section is 
clearly an invasion of the powers of the executive 
and judicial branches of government and is unconsti- 
tutional. 

In the case at bar the sentence reviewed on this 
appeal, and now affirmed by a majority of this 
court, was a lawful sentence in all respects at the 
time it was pronounced by the trial court. It had 
also been placed in execution. 

The power to reduce that sentence, or any part of 
it, rests in the judicial discretion of this court until 
the sentence becomes final. In exercising that ju- 
dicial power this court will attempt to ascertain the 
intent of the Legislature as to amendments relating 
to punishment, in accordance with State v. Ran- 
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dolph, 186 Neb. 297, 183 N.W.2d 225 (1971). 

This court has no power to increase a sentence, or 
any part of it, but even if we had the power, a sen- 
tence could not be increased beyond the maximum 
allowed by law at the time of the commission of the 
crime. Any attempt by this court, or by the Legisla- 
ture, to increase a sentence, or any part of it, by 
retroactive action of that sort would be clearly ex 
post facto. 

CAPORALE, J., dissenting. 

I respectfully dissent. In my view the Randolph 
doctrine is applicable; consequently, I would re- 
mand the cause to the Third Judicial District Court, 
Lancaster County, for resentencing in accordance 
with 1982 Neb. Laws, L.B. 568. 

The majority is correct in pointing out that a con- 
stitutional issue must be resolved before such a de- 
termination can be made. 

U.S. Const. art. I, § 10, cl. 1, provides that no state 
shall pass any ex post facto law. Neb. Const. art. I, 
§ 16, also provides that no ex post facto law be 
passed. An ex post facto law includes one which ap- 
plies to events occurring prior to enactment of the 
law and which disadvantages the offender affected 
by it. Weaver v. Graham, 450 U.S. 24, 101 8S. Ct: 960, 
67 L. Ed. 2d 17 (1981); Lindsey v. Washington, 301 
U.S. 397, 57 S. Ct. 797, 81 L. Ed. 1182 (1937); Marion 
v. State, 16 Neb. 349, 20 N.W. 289 (1884). See, also, 
State v. Steemer, 175 Neb. 342, 121 N.W.2d 813 (1963). 

The question, therefore, becomes whether applica- 
tion of the sanctions imposed by L.B. 568 to the 
defendant-appellant would invoke the elements of ex 
post facto legislation. Since the application would 
relate to an event which occurred prior to the law’s 
enactment, the element of retroactivity obviously 

‘would be present. The sole ex post facto issue then 
becomes whether such application would be to the 
defendant’s disadvantage. 

Defendant relies upon State v. Holloway, ante 
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p. 426, 322 N.W.2d 818 (1982); Olson v. State, 160 Neb. 
604, 71 N.W.2d 124 (1955); and Kroger v. State, 158 
Neb. 73, 62 N.W.2d 312 (1954), to argue that where 
parts of a sentence are divisible, each part is to be 
viewed separately. The cases cited by him do not so 
hold. Holloway held that a court may not pe- 
remptorily direct that a fine be satisfied by crediting 
pretrial jail time against it without granting defend- 
ant an opportunity to pay the fine in accordance with 
law. That holding has no bearing at all on the issue 
at hand. Olson ruled that where the complaint 
charged an offense which did not authorize license 
suspension as part of the punishment, it was error to 
order such; consequently, that portion of the sen- 
tence was stricken. Kroger held that license sus- 
pension was authorized by each offense therein 
charged, and affirmed revocation. It is true that 
both Olson and Kroger state that where a part of a 
sentence is illegal an appellate court may, if the sen- 
tence is divisible, modify it by striking out the illegal 
part. That only says that if a sentence is legal in 
part and illegal in part, we may affirm that which is 
legal and strike that which is illegal. Neither Olson 
nor Kroger answers the instant question of whether, 
in determining if a punishment has been impermis- 
sibly enhanced, we must compare each separate 
part of the present multiconsequence punishment to 
each similar part of the former multiconsequence 
punishment, or whether the in toto effect of the pres- 
ent punishment is to be compared to the in toto ef- 
fect of the former punishment. 

Weaver v. Graham, supra, declared unconstitu- 
tional a state statute reducing the amount of ‘‘gain 
time’’ which accrued merely by virtue of the avoid- 
ance of disciplinary violations. The fact that other 
provisions were enacted whereby a prisoner might 
earn extra gain time at the discretion of correctional 
authorities based upon the prisoner’s behavior did 
not keep the new act from being more onerous than 
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the repealed act. Without so stating in exact lan- 
guage, it is obvious the U.S. Supreme Court com- 
pared the in toto effect of the repealed statute with 
the in toto effect of the new statute. The Court then 
concluded the prisoner was disadvantaged by loss of 
the opportunity to automatically accrue as much 
gain time under the new act as he could have by the 
same passive conduct under the repealed statute. 
This in toto comparison is clarified in Justice Rehn- 
quist’s concurrence. The requirement of an in toto 
comparison is also established in Dobbert v. 
Florida, 432 U.S. 282, 97 S. Ct. 2290, 53 L. Ed. 2d 344 
(1977), rehearing denied 434 U.S. 882, 98 S. Ct. 246, 54 
L. Ed. 2d 166. Under the statute pertinent at the 
time of the crime the death penalty was ‘“‘pre- 
sumed’’ unless the jury, in its unbridled discretion, 
made a recommendation of mercy. Under the stat- 
ute in effect at the time of trial the jury rendered an 
advisory opinion following an evidentiary hearing on 
mitigating and aggravating circumstances, but the 
trial court made the final determination, which was 
then subject to review. The Supreme Court stated 
that the two statutory procedures must be compared 
in toto to determine if the new one might fairly be 
characterized as more onerous. The Court con- 
cluded that the new statute was, in fact, ameliora- 
tive and thus not ex post facto. 

Although it is true that neither Weaver nor Dob- 
bert applies the ‘in toto’’ concept to multiconse- 
quence punishments, they do nonetheless establish 
the principle that for purposes of determining 
whether the constitutional prohibition against ex 
post facto laws has been violated, the proper method 
is to consider the total effect of the old punishment 
as compared to the total effect of the new punish- 
ment. 

The new statute in this case trades off the possi- 
bility of a fine of up to $10,000 for a fine certain of 
$500. It trades off imprisonment of up to 5 years for 
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a period of no more than 6 months. In exchange for 
the fine in a sum certain and a reduced period of im- 
prisonment, it trades off a 1-year license revocation 
for a lifetime revocation. 

The in toto effect of L.B. 568 upon defendant would 
be to restore to him 18 months of liberty in exchange 
for the payment of $500 and the permanent loss of 
the privilege to drive. I find the in toto effect of 
L.B. 568 upon defendant to be less onerous than the 
sentence imposed under the former provisions of 
Neb. Rev. Stat. § 39-669.07 (Reissue 1978). Liberty is 
the most fundamental of human rights. It is guar- 
anteed by the fifth and fourteenth amendments to 
the Constitution of our nation and by article I, § 3, of 
the. Constitution of this sovereign state. In the 
course of human history blood has been shed to se- 
cure it. Indeed, it was our concern that defendant 
not be deprived of his liberty for a moment longer 
than the Legislature intended, which prompted us to 
consider this case in phases in the first instance. 
The license to operate a motor vehicle is, however, 
only a privilege granted with the understanding that 
such license may be revoked for cause by the state. 
Durfee v. Ress, 163 Neb. 768, 81 N.W.2d 148 (1957). I 
cannot conclude that the benefits of restoring 18 
months of liberty do not substantially outweigh the 
detriment of having to part with $500 and of not be- 
ing able to ever again personally drive himself 
about. 

Nor is this a case such as presented in State v. 
Crisp, 195 Neb. 833, 241 N.W.2d 129 (1976), wherein 
we refused to apply the Randolph doctrine. In Crisp 
the former statutes dealing with rape had been re- 
pealed, new sexual assault offenses of various de- 
grees created, and new penalties assigned to those 
new offenses. The situation presented here is one in 
which the designation of the offense was merely 
changed from a felony to a misdemeanor and the 
punishment modified. 
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Once it is determined the operation of L.B. 568 
upon defendant is ameliorative, the applicability of 
the Randolph doctrine is inescapable because the in- 
tent of the Legislature may fairly be presumed to be 
that the punishment it now considers to fit the crime 
is to be applied retroactively to all constitutionally 
permissible cases. This is such a case. 

Krivosua, C.J., and BosLauGcH, J., join in this dis- 
sent. 


STATE OF NEBRASKA, APPELLEE, V. ALFRED K. 
PHILLIPS, APPELLANT. 
326 N.W.2d 849 


Filed November 24, 1982. No. 82-065. 


Appeal from the District Court for Hall County: 
JOSEPH D. Martin, Judge. Affirmed. 


Ronald S. DePue of McDermott, DePue, McDer- 
mott & McDermott, for appellant. 


Paul L. Douglas, Attorney General, and Dale D. 
Brodkey, for appellee. 


Submitted without oral argument. Krivosna, C.J., 
BosLauGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


PER CURIAM. 

This case is controlled by our opinion in State v. 
Peiffer, ante p. 864, 326 N.W.2d 844 (1982). There- 
fore, should defendant have been released from the 
custody of the Department of Correctional Services 
under the language of our earlier opinion herein, 
ante p. 308, 322 N.W.2d 447 (1982), he is to be re- 
turned thereto forthwith to complete the sentence 
imposed by the Third Judicial District Court, Lan- 
caster County. He is entitled to no credit for such 
period of time as he may have been at liberty by 
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virtue of his release pursuant to our earlier opinion. 

Our earlier opinion, ante p. 3038, 322 N.W.2d 447 
(1982), is overruled. 

AFFIRMED, 

McCown, J., concurring in the result. 

I concur in the result for the reasons stated in my 
concurring opinion in State v. Peiffer, ante p. 864, 
326 N.W.2d 844 (1982). 

CAPORALE, J., dissenting. 

I respectfully dissent for the reasons set forth in 
the dissent in State v. Peiffer, ante p. 864, 326 N.W.2d 
844 (1982). 

KrivosHa, C.J., and Bostauacu, J., join in this dis- 
sent. 


Mary D. NEGRETE, APPELLANT, V. WESTERN ELECTRIC 
CoMPANY, INC., APPELLEE. 
326 N.W.2d 681 


Filed November 24, 1982. No. 82-245. 


1. Workmen’s Compensation: Appeal and Error. The findings of 
fact made by the Workmen’s Compensation Court on rehearing 
have the same force and effect as a jury verdict in a civil case and, 
if supported by sufficient evidence, will not be disturbed on appeal 
unless clearly wrong; the evidence must be considered in the light 
most favorable to the successful party, every controverted fact 
must be resolved in his favor, and he shall have the benefit of every 
inference which may reasonably be drawn therefrom. 

2. Workmen’s Compensation: Proof. In a workmen’s compensation 
case the burden is upon the employee to prove by a preponderance 
of the evidence all the issues involved. 

An employee has the burden of proving he is suf- 

fering trom a disability and that such disability is the result of an 

accident or occupational disease arising out of and in the course of 

employment, and was not the result of the normal progression of a 

preexisting condition. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 
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James R. Coe of Carpenter, Fitzgerald & Coe, 
P.C., for appellant. 


James L. Quinlan of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for ap- 
pellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

The employee, plaintiff-appellant Mary D. Ne- 
grete, seeks to reverse the judgment of a three- 
judge panel of the Nebraska Workmen’s Compensa- 
tion Court on rehearing in favor of the employer, 
defendant-appellee Western Electric Company, Inc. 

Plaintiff alleges her employment was terminated 
because of the effects of the occupational diseases of 
epicondylitis and carpal tunnel syndrome and is 
therefore entitled to benefits under the provisions of 
the Nebraska Workmen’s Compensation Act. The 
compensation court concluded plaintiff failed to sus- 
tain her burden of proving that she suffered an. in- 
jury by reason of an accident or occupational 
disease arising out of and in the course of her em- 
ployment, and therefore dismissed her amended pe- 
tition. We affirm. 

We review the case in light of the postulate that 
the findings of fact made by the Workmen’s Com- 
pensation Court on rehearing have the same force 
and effect as a jury verdict in a civil case and, if 
supported by sufficient evidence, will not be dis- 
turbed on appeal unless clearly wrong; the evidence 
must be considered in the light most favorable to the 
successful party, every controverted fact must be 
resolved in his favor, and he shall have the benefit of 
every inference which may reasonably be drawn 
therefrom. Narduzzo v. Sunderland Bros., ante p. 
852, 326 N.W.2d 673 (1982); Renshaw v. Merrigol- 
Adler Bakery, ante p. 662, 325 N.W.2d 46 (1982); 


878 NEBRASKA REPORTS VOL, 212 


Negrete v. Western Electric Co., Inc. 


Hatting v. Farmers Co-op Assn., ante p. 242, 322 
N.W.2d 423 (1982). 

This divorced 46-year-old woman who has raised 
four children has been employed since her 14th 
birthday. She married while a freshman in high 
school and did not complete the ninth grade. She 
began working as a dishwasher and later obtained 
employment as a turkey and chicken boner at Swan- 
son Foods. She did the same type of work at Blue 
Star Foods. She also labored as a packinghouse 
worker at Swift & Company. In 1961 she began 
working for the defendant and performed a variety 
of jobs during this employment which ended in Feb- 
ruary 1980. From 1961 to 1968 she assembled small 
parts as a relay assembler; from 1968 to the early 
1970s she hung wires and emptied pans of parts as a 
layout operator, and during this period she also 
lifted and adjusted frames weighing up to 40 pounds; 
from the early 1970s on she worked in the sheet 
metal shop, lifting large sheets of metal weighing up 
to 40 pounds, and operated machinery which re- 
quired the pressing of buttons with her hands. 

She had a hysterectomy and other related sur- 
gery; sometime prior to 1979 she began experiencing 
low back pains. In March of 1979 she began missing 
work because her arms were going numb. She was 
seen by Dr. Michael Morrison in April of that year, 
at which time she complained of pains located in her 
upper back and left elbow. Examination and X-rays 
revealed a mild scoliosis of her upper spine and an 
inflammation of the lateral epicondyle of her left 
elbow, commonly called tennis elbow. Treatment 
resulted in complete relief of her elbow symptoms 
by May 4, 1979. While in the hospital for an assort- 
ment of problems in June of 1979, she complained of 
tingling and numbness in her right hand. At one 
time she attributed numbness and tingling of her 
hands and heaviness in her shoulders to striking her 
head against the top of a car as the result of a 1975 
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automobile accident. Examination revealed she 
had a compression of the nerve at the wrist level. A 
carpal tunnel release of the right wrist was per- 
formed at that time. While recovering from that 
surgery, she fell; during the course of that fall she 
applied pressure to the right hand. This event pro- 
longed her recovery but she did return to work. 
Thereafter, in October of 1979, and as a result of the 
fall, a neurolysis of the median nerve of the right 
wrist was performed. During that same month she 
again had a recurrence of the tennis elbow. In Jan- 
uary of 1980 she complained of pain in both elbows, 
and in September of 1980 she complained of pain in 
both shoulders. Dr. Morrison last saw plaintiff in 
November of 1980, at which time no complaints were 
made nor treatment given for either the elbows or 
right hand. 

The only medical opinion on the issue of causation 
is Dr. Morrison’s testimony that neither the right 
hand nor elbow problems were caused by plaintiff's 
employment with defendant, but that the employ- 
ment did aggravate the chronic epicondylitis of both 
elbows. Dr. Morrison agreed with plaintiff’s claim 
that she could not work at Western Electric Com- 
pany because it was unable to find jobs for her 
which did not require frequent and repetitive strain 
to the elbows. He testified, however, that she was 
not totally disabled. There is no competent evi- 
dence as to any lesser degree of disability, or that 
she is unemployable elsewhere. Neither is there 
competent evidence that the chronic epicondylitis is 
not the result of the natural progression of a pre- 
existing condition. 

In a workmen’s compensation case the burden is 
upon the employee to prove by a preponderance of 
the evidence all the issues involved. In this case the 
burden was upon the plaintiff to prove that she is 
suffering from a disability and that such disability is 
the result of an occupational disease arising out of 
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and in the course of her employment, and was not 
the result of the normal progression of a preexisting 
condition. Narduzzo v. Sunderland Bros., supra; 
Aguallo v. Western Potato, Inc., 208 Neb. 66, 302 
N.W.2d 41 (1981); Imserra v. Village Inn Pancake 
House, 197 Neb. 168, 247 N.W.2d 625 (1976). 

It cannot be said the compensation court’s conclu- 
sion that plaintiff failed to sustain her burden of 
proof is clearly wrong. Its judgment must therefore 


be affirmed. 
AFFIRMED. 


EVERETT SILEVEN, APPELLANT, V. FRED TESCH, 
APPELLEE. 
326 N.W.2d 850 


Filed November 24, 1982. No. 82-668. 


1. Judgments: Collateral Attack. Where a judgment is attacked ina 
way other than a proceeding in the original action to have it va- 
cated, reversed, or modified, or a proceeding in equity to prevent 
its enforcement, the attack is a collateral attack. 

Only a void judgment is subject to collateral at- 


tack. 

3. Habeas Corpus. Habeas corpus is a collateral proceeding and as 
such cannot be used as a substitute for an appeal or proceedings in 
error. 

4. Habeas Corpus: Sentences. To release a person from a sentence 
of imprisonment by habeas corpus, it must appear that the sen- 
tence was absolutely void. Habeas corpus will not lie to discharge 
a person from a sentence of penal servitude where the court impos- 
ing the sentence had jurisdiction of the offense and the person of 
the defendant, and the sentence was within the power of the court 
to impose, unless the sentence has been fully served and the 
prisoner is being illegally held. 

5. Judgments: Contempt: Habeas Corpus. Judgments of contempt 
are subject to review by habeas corpus only on the limited question 
of the trial court’s jurisdiction, power, or authority to adjudicate 
the contempt. 


Appeal from the District Court for Cass County: 
RAYMOND J. Case, Judge. Affirmed. 
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Charles E. Craze of Gibbs & Craze Co., and David 
Kimble of Souchek & Kimble, for appellant. 


Paul L. Douglas, Attorney General, Harold 
Mosher, and Ronald D. Moravec, Cass County Attor- 
ney, for appellee. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HaSTINGS, and CAPORALE, JJ. 


KRIVOSHA, C.J. 

This is an appeal from an order by the District 
Court for Cass County, Nebraska, denying appellant 
Everett Sileven’s request to be released from in- 
carceration, sought pursuant to a writ of habeas 
_ corpus. For reasons more particularly set out in 
this opinion, we affirm the judgment of the trial 
court. 

The State of Nebraska brought suit against Faith 
Baptist Church and Sileven, seeking to enjoin the 
operation of an elementary and secondary school be- 
cause there had not been compliance with the school 
laws of the State of Nebraska. Following trial to the 
court, the trial court granted the injunction sought 
by the state and an appeal was taken to this court. 
On appeal this court affirmed that decision. State 
ex rel. Douglas v. Faith Baptist Church, 207 Neb. 
802, 301 N.W.2d 571 (1981). The appellants in that 
case then appealed to the U.S. Supreme Court, 
which dismissed the case for want of a substantial 
federal question. Faith Baptist Church of Louis- 
ville, Nebraska v. Douglas, 454 U.S. 808, 102 S. Ct. 75, 
70 L. Ed. 2d 72 (1981). 

Even though such an injunction had been entered, 
Sileven and the Faith Baptist Church continued to 
operate the school. It was by reason of this willful 
disregard of the court’s order that Sileven was found 
to be in contempt of court on May 6, 1981. The trial 
court ordered that Sileven could purge himself by 
closing the school after completion of the term, no 
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later than May 30, 1981, or by complying with state 
law. 

On September 11, 1981, Sileven was once again 
found to be in contempt of court, and the school and 
church were ordered locked except when used for 
church services. Sileven filed a notice of appeal 
from that order to this court. However, because no 
briefs were filed, the appeal was dismissed on 
March 11, 1982, pursuant to the rules of this court. 
State ex rel. Douglas v. Faith Baptist Church, No. 
81-726. 

Notwithstanding the fact that Sileven had twice 
been found in contempt of court and ordered to dis- 
continue the operation of the school, he disregarded 
the court’s order and continued to operate the 
school. On February 18, 1982, the District Court 
again found that Sileven was in contempt of court 
and ordered that he be confined in the Cass County 
jail for a period of 4 months unless the school was 
closed or the school complied with the necessary 
school laws of the State of Nebraska. Sileven did 
not appeal from that order, and the order of the 
court finding him in contempt of court and sentenc- 
ing him to jail for a period of 4 months became final 
and binding. Sileven was then incarcerated in the 
Cass County jail and served 13 days. He thereafter 
filed an affidavit under oath, claiming to have 
‘‘severed all connections, duties and responsibilities 
in the operation of the Faith Baptist School ....’’ It 
therefore appearing to the trial court that Sileven 
was no longer involved with the school, he was re- 
leased from jail. 

Despite Sileven’s sworn statement, however, he 
was Shortly thereafter reelected administrator of the 
school, and he reopened the school on April 19, 1982. 
Following a hearing held on May 5, 1982, the District 
Court for Cass County, Nebraska, found Sileven in 
contempt of court for failing to comply with an order 
of the court dated September 11, 1979, which en- 


VOL. 212 SEPTEMBER TERM, 1982 883 


Sileven v. Tesch 


joined Sileven and other named defendants from op- 
erating the Faith Baptist Church school until such 
time as they had complied with state laws governing 
the operation of the school. The court ordered Sile- 
ven confined to the Cass County jail for a period of 3 
months and 17 days, the sentence to begin on Sep- 
tember 1, 1982. Sileven once again did not appeal 
from that judgment, and the order finding him in 
contempt of court and directing him to be incar- 
cerated, again, became final and binding. On Sep- 
tember 38, 1982, Sileven was incarcerated pursuant to 
the order. 

On September 17, 1982, Sileven filed a petition in 
the District Court for Cass County, Nebraska, seek- 
ing the issuance of a writ of habeas corpus, alleging 
that his incarceration was unlawful in that he was 
‘‘ordered to complete the jail term without oppor- 
tunity to purge himself of the contempt.’’ The Dis- 
trict Court denied the petition and an appeal to this 
court was taken. It is this appeal which is now be- 
fore us. 

This appeal must be dismissed because Sileven’s 
attempt to use the writ of habeas corpus to cause a 
review of his incarceration is not proper. Sileven is 
attempting to collaterally attack the judgment by 
seeking a writ of habeas corpus. In Schilke v. 
School Dist. No. 107, 207 Neb. 448, 451, 299 N.W.2d 
527, 529-30 (1980), we said: ‘‘Where a judgment is 
attacked in a way other than a proceeding in the 
original action to have it vacated, reversed, or modi- 
fied, or a proceeding in equity to prevent its enforce- 
ment, the attack is a ‘collateral attack.’ County of 
Douglas v. Feenan, 146 Neb. 156, 18 N.W.2d 740 
(1945); State ex rel. Southeast Rural Fire P. Dist. v. 
Grossman, 188 Neb. 424, 197 N.W.2d 398 (1972). Only 
a void judgment is subject to collateral attack. 
Stanton v. Stanton, 146 Neb. 71, 18 N.W.2d 654 (1945); 
Davis Management, Inc. v. Sanitary & Improvement 
Dist. No. 276, 204 Neb. 316, 282 N.W.2d 576 (1979). 
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‘It is well settled that where the court has juris- 
diction of the parties and the subject matter, its 
judgment is not subject to collateral attack. State 
ex rel. Southeast Rural Fire P. Dist., supra. ... 

‘‘We have recognized the distinction between want 
of jurisdiction and error in the exercise of jurisdic- 
tion. ‘ ‘‘Where jurisdiction has once attached, mere 
errors or irregularities in the proceedings, however 
.grave, although they may render the judgment er- 
roneous and subject to be set aside in a proper pro- 
ceeding for that purpose, will not render the judg- 
ment void, and until set aside it is valid and binding 
for all purposes and cannot be collaterally at- 
tacked.”’’’’ (Emphasis supplied.) 

It has long been the rule in this jurisdiction that 
habeas corpus is a collateral proceeding and as such 
cannot be used as a substitute for an appeal or pro- 
ceedings in error. Schleuter v. McCuiston, 203 Neb. 
101, 277 N.W.2d 667 (1979); State ex rel. Casselman 
v. Macken, 194 Neb. 806, 235 N.W.2d 867 (1975); Case 
v. State, 177 Neb. 404, 129 N.W.2d 107 (1964); Rhodes 
v. Sigler, 172 Neb. 439, 109 N.W.2d 731 (1961), cert. 
denied 369 U.S. 848, 82S. Ct. 931, 8 L. Ed. 2d 8 (1962); 
Annot., 33 A.L.R.3d 448 (1970). 

Furthermore, in Piercy v. Parratt, 202 Neb. 102, 
105-06, 273 N.W.2d 689, 691 (1979), we said: ‘‘We 
have consistently held that to release a person from 
a sentence of imprisonment by habeas corpus it 
must appear that the sentence was absolutely void. 
Habeas corpus will not lie to discharge a person 
from a sentence of penal servitude where the court 
imposing the sentence had jurisdiction of the offense 
and the person of the defendant, and the sentence 
was within the power of the court to impose, unless 
the sentence has been fully served and the prisoner 
is being illegally held. Jackson v. Olson, 146 Neb. 
885, 22 N.W.2d 124; Gamron v. Parratt, 199 Neb. 163, 
256 N.W.2d 867.” 

Unless, therefore, it can be said that the trial court 
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in this case did not have either jurisdiction of the of- 
fense or jurisdiction over the person of the defend- 
ant, and the sentence was within the power of the 
court to impose, the writ of habeas corpus is not 
available to Sileven. It is for that reason that we 
have previously held that judgments of contempt are 
subject to review by habeas corpus only on the 
limited question of the trial court’s jurisdiction, 
power, or authority to adjudicate the contempt. 
Rhodes v. Sigler, supra; Umphenour v. Van Hoosen, 
121 Neb. 870, 236 N.W. 762 (1931); In re Havlik, 45 
Neb. 747, 64 N.W. 234 (1895); Annot., 33 A.L.R.3d 589 
(1970). 

Sileven does not question that the court had juris- 
diction over either the subject matter of this action 
or over the person. His argument is not that the 
judgment was void, but only that it was erroneous. 
Because Sileven twice failed to appeal to this court 
from the trial court’s judgment and order finding 
him in contempt and ordering him incarcerated, 
thereby waiving his right of review, he is not now 
permitted to seek review of those matters by this 
writ of habeas corpus. 

Though the argument is not entirely clear as made 
by Sileven, it appears that he continues to argue to 
us that his first amendment rights have been vio- 
lated. Although Sileven acknowledges that he has 
previously been before this court and a decision was 
rendered in the case of State ex rel. Douglas v. Faith 
Baptist Church, 207 Neb. 802, 301 N.W.2d 571 (1981), 
Sileven argues that the constitutional issue was not 
there decided. We are totally at a loss to under- 
stand how he may reach that conclusion. Our deci- 
sion in the Faith Baptist case specifically provides 
in part as follows at 809, 301 N.W.2d at 576: ‘‘De- 
fendants’ [Sileven et al.] contention as to violation of 
their first and ninth amendment rights will be con- 
sidered together, because the question involved in 
both is the extent to which the State can, if at all, 
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restrict these rights in the interest of assuring all 
children a quality basic education.’’ After announc- 
ing that we were considering Sileven’s contention 
that his first and ninth amendment rights were vio- 
lated, our opinion in Faith Baptist found that his 
first and ninth amendment rights were not being vio- 
lated. That issue, insofar as it affects Sileven and 
the Faith Baptist Church, is no longer an open ques- 
tion in this jurisdiction, and our decision in Faith 
Baptist has declared the law in this jurisdiction, no 
matter what anyone may argue to the contrary. Our 
decision is final and binding. We have already 
found that Sileven and the Faith Baptist Church do 
not have a first amendment right to ignore the 
state’s school laws. It is Sileven’s choice to continue 
violating the lawful orders of the court which has re- 
sulted in his being held in contempt of court. We 
specifically found that the state’s right to regulate 
schools, including the Faith Baptist Church school, 
was a reasonable regulation and did not impose an 
unreasonable burden upon Sileven’s religious be- 
liefs, nor violate his first or ninth amendment rights. 
Sileven is simply wrong if he believes that he may 
consistently and continually flout the law by merely 
declaring that it is contrary to his religious beliefs, 
no matter how sincerely held. The extent to which 
the state must set aside its laws in order to accom- 
modate religious beliefs is not to be determined, un- 
der our form of government, by the individual but, 
rather, by the court; and once this is determined by 
the court, as it has been in this matter, it may not be 
ignored or rejected by the individual without sub- 
jecting the individual to appropriate penalties. That 
is simply not the way in which a legal system in a 
democracy must, of necessity, operate. Those 
tactics are better suited for those who would pro- 
mote anarchy. 

A writ of habeas corpus not being available to 
Sileven in this case, the trial court was correct in 
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rejecting the request. The judgment is therefore af- 
firmed. 
AFFIRMED. 

CLINTON, J., concurring in the result. 

I concur in the result and with the opinion except 
the next to the last paragraph. Habeas corpus is not 
a substitute for an appeal, nor is it a permissible 
form of collateral attack except on a judgment that 
is wholly void. The opinion in State ex rel. Douglas 
v. Faith Baptist Church, 207 Neb. 802, 301 N.W.2d 571 
(1981), may well have been erroneous, but it is not 
void. 


HAROLD HALL, APPELLANT AND CROSS- APPELLEE, V. Cox 
CABLE OF OMAHA, INC., A NEBRASKA CORPORATION, 
ET AL., APPELLEES AND CROSS-APPELLANTS, 

327 N.W.2d 595 


Filed December 3, 1982. No. 44417. 


1. Demurrer. A general demurrer admits only such facts as are well 
pleaded and does not admit mere conclusions of the pleader. 

2. Statutes. Special provisions of a statute in regard to a particular 
subject will prevail over general provisions in the same or other 
statutes so far as there is a conflict. 

3. . Where general and special provisions of statutes are in 
conflict, the general law yields to the special, without regard to pri- 
ority of dates in enacting the same, and a special law will not be re- 
pealed by general provisions unless by express words or necessary 
implication. 

4. Municipal Corporations. A provision of a home rule charter takes 
precedence over a conflicting state statute in instances of local 
municipal concern, but when the Legislature enacts a law affecting 
municipal affairs which is of statewide concern, the state law takes 
precedence over any municipal action taken under the home rule 
charter. 

5. Legisiature: Municipal Corporations. Whether or not an act of 
the Legislature pertains to a matter of local or statewide concern 
becomes a question for the courts when a conflict of authority 
arises. 

6. Public Utilities: Municipal Corporations: Standing. A ratepayer 
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does not have legal standing to attack a rate established by a legis- 
lative body, absent a showing of discrimination or a violation of 
statute, and solely on the basis that the ratepayer thinks the serv- 
ice should be provided more cheaply. 

7. Standing. Before any party can invoke the jurisdiction of the court 
he must have standing to sue. He must have some real interest in 
the cause of action, or a legal or equitable right, title, or interest in 
the subject matter of the controversy. 

8. Municipal Corporations: Actions. A person seeking to restrain 

the act of a municipal body must show some special injury peculiar 

to himself aside from and independent of the general injury to the 
public unless it involves an illegal expenditure of public funds or an 
increase in the burden of taxation. 

: Ordinarily, a demand upon the responsible of- 
ficers of the governmental subdivision or municipal corporation 
that they take action is necessary and a condition precedent to the 
right of a taxpayer to maintain an action for the recovery of funds 
on behalf of the governmental entity. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Larry W. Myers, J. Patrick Green, Wallace Ru- 
dolph, and Robert C. Guinan of Guinan & Kolenda, 
for appellant. 


Herbert M. Fitle, City Attorney, and Timothy M. 
Kenny, for appellee City of Omaha. 


Abrahams, Kaslow & Cassman, and Dow, Lohnes 
& Albertson, for appellee Cox Cable. 


Heard before KRiIvosHA, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


Krivosua, C.J. 

The appellant, Harold Hall, commenced this ac- 
tion in the District Court for Douglas County, Ne- 
braska, seeking declaratory relief pursuant to Neb. 
Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 1979). 
The appellees, Cox Cable of Omaha, Inc. (Cox 
Cable), a Nebraska corporation granted a cable 
franchise by the City of Omaha, the City of Omaha, 
its mayor, and certain members of its city council, 
each filed a demurrer to Hall’s second amended pe- 
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tition (petition). Appellees Green and Hassett, 
members of the Omaha City Council, filed separate 
answers, generally admitting all of the allegations of 
Hall’s petition. 

On May 28, 1981, the trial court sustained the de- 
murrers of the appellees Cox Cable and the City of 
Omaha and dismissed the petition. Having now re- 
viewed the files in this case, we are of the opinion 
that the trial court was correct in sustaining the de- 
murrers and dismissing the petition and, accord- 
ingly, affirm the judgment of the trial court. 

Because this case was disposed of by the trial 
court on demurrers there is, of course, no evidence 
before this court. All that we have before us is the 
22-page petition filed by Hall and the demurrers 
filed by Cox Cable and the City of Omaha. 

We recognize that because the case below was de- 
cided on a demurrer we are required, in reviewing 
this case, to consider all proper allegations of fact as 
true. Paasch v. Brown, 193 Neb. 368, 227 N.W.2d 402 
(1975); Hester v. Young, 154 Neb. 227, 47 N.W.2d 515 
(1951). By the same token, however, only allega- 
tions of fact are to be so considered and the mere 
conclusions of the pleader are insufficient and are 
not admitted by the demurrer. A general demurrer 
admits only such facts as are well pleaded and does 
not admit mere conclusions of the pleader. See, Re- 
tail Section of Chamber of Commerce of Platts- 
mouth v. Kieck, 128 Neb. 13, 257 N.W. 493 (1934); 
Salsbury v. City of Lincoln, 117 Neb. 465, 220 N.W. 
827 (1928). As we noted in Timmerman v. Hertz, 195 
Neb. 237, 244-45, 238 N.W.2d 220, 225 (1976): ‘‘The 
pleading of legal conclusions is insufficient to raise 
an issue of fact.’’ 

Much of the 22 pages of Hall’s petition is nothing 
more than unsupported conclusions and only tends to 
confuse the issues presented. The petition alleges 
as follows: Hall is a resident of the City of Omaha, 
the owner of a television set, desirous of obtaining 
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the services of cable television, and a legally quali- 
fied elector of the City of Omaha entitled to vote in 
any municipal election in Omaha. After then al- 
leging that this is a proper class action under Neb. 
Rev. Stat. § 25-319 (Reissue 1979) and is an action 
brought pursuant to the Uniform Declaratory Judg- 
ments Act, §§ 25-21,149 to 25-21,164, Hall identifies 
the various appellees, who are the City of Omaha, its 
mayor, and the members of the city council, as well 
as a private corporation duly organized under the 
laws of the State of Nebraska with its principal place 
of business in Omaha, Nebraska. The petition then 
alleges that Cox Cable is comprised of 80 percent 
ownership by Cox Cable Communications, Inc., of 
Atlanta, Georgia, and 20 percent divided among 
various residents of the Omaha area. 

Further, the petition alleges facts concerning a 
contact made by one of the present stockholders of 
Cox Cable with Cox Cable of Atlanta. The petition 
alleges that the purpose of the contact was to inter- 
est Cox Cable of Atlanta in seeking a cable franchise 
in the City of Omaha; that as a result of the contact 
a preincorporation agreement for Cox Cable was ex- 
ecuted by the Atlanta parent corporation and seven 
of the local shareholders. A copy of the agreement 
is attached to the petition and generally provides, 
among other matters, that after a period of 5 years 
from the City of Omaha’s award of a cable franchise 
to Cox Cable, each of the local shareholders has the 
right to sell his or her shares of stock to Cox Cable of 
Atlanta in accordance with certain formulas set out 
in the agreement. The petition then, through a 
series of conclusions, alleges that the stockholders 
are not suited to be stockholders of a cable television 
corporation and have been obtained solely for the 
purpose of influencing the city council in granting 
the franchise. It is significant to note at this point 
that there are no allegations of fact in the petition of 
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any wrongdoing by either the City of Omaha or any 
of its officials. 

The petition then alleges, by way of conclusion, 
that Neb. Rev. Stat. § 18-2202 (Reissue 1977), con- 
cerning community antenna television § service 
(CATV), was amended in 1979 to eliminate the re- 
quirement of local voter approval for the granting of 
a CATV franchise, and substituted in place of voter 
approval the right of the city council and the mayor 
to approve such franchise. The petition then details. 
the action taken by the city council in seeking bids 
by interested cable television concerns pursuant to a 
cable ordinance previously adopted by the city coun- 
cil, a copy of which was attached to the petition. 
The petition further alleges that contrary to a ‘‘no 
lobby rule’’ adopted by the city council in connection 
with the cable franchise, certain city council mem- 
bers ‘‘did in fact receive direct and indirect con- 
tacts, favors and services from representatives of 
Cox Cable of Omaha; that the receipt by said Coun- 
cil members of such contacts, favors and services 
rendered it impossible for them to make an impar- 
tial decision on the merits regarding the award of a 
‘CATV franchise for Omaha.’’ The petition alleges 
no facts regarding which members of the council 
were so affected, whether any of them responded to 
the contacts, or whether any acted in reliance of the 

contacts. This is but a sample of the manner in 
which the petition is generally conclusory in nature 
and therefore defective. 

The petition further alleges that in violation of spe- 
cific requirements in the city’s request for proposals 
for CATV, the proposal of Cox Cable failed to attach 
certain documents and failed to fully disclose cer- 
tain requested information, principally concerning 
the preincorporation agreement earlier executed by 
Cox Cable of Atlanta and the Omaha resident stock- 
holders. The petition further alleges that Cox Cable 
made representations to the city with regard to the 
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existence of a system which it calls ‘‘Indax’’ when in 
fact the system did not exist in any community in 
operable form. The petition then alleges that on Au- 
gust 19, 1980, the city council of Omaha passed and 
adopted ordinance No. 29254 granting to Cox Cable a 
nonexclusive CATV franchise which was thereafter 
signed by the mayor on behalf of the city. Under 
the ordinance, pursuant to Neb. Rev. Stat. § 18-2204 
(Reissue 1977), the city is to receive a franchise fee 
of 5 percent of the revenues collected by Cox Cable. 

The petition then, in conclusory form, alleges that 
ratepayers have a constitutional right to rates which 
are just and reasonable and that the franchise 
award process and resulting agreement used by the 
City of Omaha in awarding the franchise to Cox 
Cable was totally invalid in violation of those consti- 
tutional rights. The petition further alleges that the 
awarding of the franchise was invalid because the 
voters of the City of Omaha were not permitted to 
pass on the franchise, notwithstanding the fact that 
both a state statute and a provision of the charter re- 
quire a public vote, and for the further reason that 
the rates approved by the city council in the initial 
franchise agreement contained improper factors 
which should not be included in a rate base. 

The prayer of the petition then asks that the court 
find and determine that the entire franchise award 
process and resulting agreement is void because of 
the ‘‘inherent conflict of interest of the City of 
Omaha,”’ or, in the alternative, the City of Omaha’s 
5 percent franchise fee awarded under the agree- 
ment and provided for by statute be held invalid and 
unenforceable. Further, the prayer asks the court 
to permanently enjoin the City of Omaha from col- 
lecting any moneys under the fee provision and that 
the initial rates set forth in the franchise agreement 
be reduced by at least 5 percent to reflect the ‘‘in- 
validity of the City of Omaha’s franchise fee.’’ The 
prayer further asks the court to order that the initial 
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rates of Cox Cable be reduced by at least 20 percent 
‘to purge them of the effect of the unlawful trans- 
action and the unlawful consideration paid to the 
Local Shareholders which is reflected in the rate 
base,’’ or, in the alternative, ‘‘that the Court order 
that such rates be recomputed in a manner that as- 
sures that the level of such rates will in no manner 
be based upon or impacted by the existence of such 
shares of stock, and that Cox Cable of Omaha be en- 
joined in the future from charging any rate which is 
based upon or reflects the existence of such out- 
standing shares or payment of the unlawful con- 
sideration to the Local Shareholders.”’ 

At the outset we are presented with determining 
whether Hall has standing to bring this action as ei- 
ther (1) ‘‘a resident,’’ (2) ‘‘the owner of a television 
set,’’ or (3) ‘‘an elector.’’ Hail does not allege that 
he is a ratepayer, although throughout his brief he 
relies upon the rights of a ratepayer. We do not be- 
lieve that a prospective ratepayer is the same as a 
ratepayer in this type of case. 

Hall’s claim of standing as an elector is based 
upon his claim that Neb. Rev. Stat. §§ 18-2201 et seq. 
(Reissue 1977), and in particular § 18-2202, are in- 
valid in that cable television is not a matter of state- 
wide concern, and both the Omaha city charter, pro- 
viding that a franchise may not be awarded until 
voted upon by the voters of the City of Omaha (see 
§ 11 of the home rule charter of the City of Omaha), 
and Neb. Rev. Stat. § 14-811 (Reissue 1977), which 
provides in part that a new franchise may not be 
granted or an existing franchise extended unless an 
annuity or royalty be provided and reserved to the 
city and then only after the same has been sub- 
mitted to a vote and approved by the electors in a 
general city election or special election called for 
that purpose, take precedence over the provisions of 
§§ 18-2201 et seq. MHall’s contention in this regard 
fails for at least two reasons. It is clear that § 18-2204 
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is a special statute concerning an occupation tax to 
be collected by the City of Omaha in connection with 
CATV service only, while § 14-811 is a general stat- 
ute regarding franchises and the levying of an an- 
nuity or royalty generally. That is to say, § 18-2204 
is a special statute while § 14-811 is a general stat- 
ute. The effect of that difference is significant. In 
Kibbon v. School Dist. of Omaha, 196 Neb. 293, 
298-99, 242 N.W.2d 634, 637 (1976), we repeated the 
oft-cited rule regarding special statutes and general 
statutes, saying: ‘‘It is a well-established rule that 
special provisions of a statute in regard to a par- 
ticular subject will prevail over general provisions 
in the same or other statutes so far as there is a con- 
flict. Houser v. School Dist. of South Sioux City, 189 
Neb. 323, 202 N.W.2d 621. Where general and special 
provisions of statutes are in conflict, the general law 
yields to the special, without regard to priority of 
dates in enacting the same, and a special law will 
not be repealed by general provisions unless by ex- 
' press words or necessary implication. Bass v. 
County of Saline, 171 Neb. 538, 106 N.W.2d 860.”’ 
Section 14-811 must yield to the provisions of 
§ 18-2204 regarding CATV, and the city’s failure to 
submit the matter under the provisions of § 14-811 to 
a vote of the electors of the City of Omaha was not a 
defect in that such submission was not required. 
Further, the rules concerning matters of statewide 
concern enacted by statute, when in conflict with 
provisions of home rule charters, are likewise clear 
and applicable to this case. In the recent case of 
Jacobberger v. Terry, 211 Neb. 878, 881, 320 N.W.2d 
903, 905 (1982), we said: ‘‘ ‘[A] provision of a home 
rule charter takes precedence over a conflicting 
state statute in instances of local municipal concern, 
but when the Legislature enacts a law affecting mu- 
nicipal affairs which is of state-wide concern, the 
state law takes precedence over any municipal ac- 
tion taken under the home rule charter.’ Omaha 
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Parking Authority v. City of Omaha, 163 Neb. 97, 
104, 77 N.W.2d 862, 868 (1956).’’ In the Jacobberger 
case we further noted: ‘‘ ‘Whether or not an act of 
the legislature pertains to a matter of local or state- 
wide concern becomes a question for the courts 
when a conflict of authority arises.’ ... ‘The Consti- 
tution does not define which laws relate to matters 
of strictly municipal concern and which to state af- 
fairs. There is no sure test which will enable us to 
distinguish between matters of strictly municipal 
concern and those of state concern. The court must 
consider each case as it arises and draw the line of 
demarcation.’ ’’ Id. at 883, 320 N.W.2d at 906. While 
each case therefore must be examined on its own 
facts, the cases heretofore decided by this court 
compel us to find that matters involving CATV serv- 
ice, which by its very nature is engaged in both in- 
tercommunity and interstate commerce and is in 
part regulated by the Federal Communications 
Commission because of the interstate nature of the 
business (see 47 C.F.R. pt. 76 (1981)), must be of 
statewide concern. It would be difficult, if not im- 
possible, to perceive how a parking garage located 
in the City of Omaha would be of statewide concern 
because of its connection with highways leading 
throughout the state (see Omaha Parking Authority 
v. City of Omaha, 163 Neb. 97, 77 N.W.2d 862 (1956) ) 
and not find that television signals, having the 
ability to travel throughout the state and into other 
states from Omaha and vice versa, could be held to 
be of purely local concern. We believe that the Leg- 
islature was perfectly within its authority in deter- 
mining that the regulation of CATV was a matter of 
statewide concern, and the adoption of §§ 18-2201 et 
seq. takes precedence over any home rule charter of 
the City of Omaha to the contrary. 

Having determined therefore that there was noth- 
ing which was required to be submitted to a vote of 
the electors of the City of Omaha, we must, of ne- 
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cessity, find that Hall does not have standing to 
bring this case as a qualified elector. He has not al- 
leged any facts showing he has suffered a legal in- 
jury by reason of his being denied the right to vote 
on this matter. 

We turn then to Hall’s claim that he has a right to 
institute this proceeding by reason of his being the 
owner of a television set and desirous of obtaining 
the services of cable television for himself and other 
residents, provided the service is of high quality and 
at reasonable rates. There is no question that 
§ 18-2201 imposes upon the mayor and city council 
the responsibility to prescribe reasonable quality 
standards for service and to regulate and fix reason- 
able and compensatory rents or rates for such serv- 
ice. If, indeed, a ratepayer filed a proper petition 
setting out facts from which it could be concluded 
that the rates approved by the mayor and city coun- 
cil were not reasonable and compensatory, a suit in 
the District Court of the appropriate county could be 
maintained. That is not, however, the case pre- 
sented to us here. In the first instance, Hall’s alle- 
gations that the rates are not reasonable are based 
not upon any facts but upon mere conclusions 
derived from Hall’s objection to the preincorpora- 
tion agreement entered into between Cox Cable of 
Atlanta and the various individual stockholders. 
The fact that Cox Cable has guaranteed its stock- 
holders a certain value to their stock, payable in the 
future, without more, does not allege facts showing 
that the rate approved is not reasonable. This is 
particularly true where, as here, the city received 
six responses to its invitation to bid and, after ex- 
amination, selected Cox Cable. While one might 
question the effect of such an arrangement, we find 
no allegations of fact in this petition which raise a 
valid issue of fact concerning the rates established 
by the city council in this matter. Hall simply fails 
to allege any facts showing how he is legally in- 
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jured by what has taken place. 

In the case of Nebraska Telephone Co. v. State, 55 
Neb. 627, 76 N.W. 171 (1898), this court was pre- 
sented with a somewhat similar situation. The 
plaintiff, Yeiser, a citizen of the city of Omaha, de- 
sired a telephone placed in his law office for his own 
use. He requested the telephone company to furnish 
him an instrument properly connected and afford 
him telephone service. The telephone company re- 
fused to comply with this request unless Yeiser 
would pay it for such instrument and service the 
sum of $5 per month in advance. Yeiser claimed 
that the sum was an unreasonable and exorbitant 
charge and refused to pay the same, but tendered 
the telephone company $9 as compensation for the 
service required of it for 3 months and demanded 
that it supply him with the telephone and telephone 
service for that length of time. In rejecting Yeiser’s 
claim, this court said in part at 635-37, 76 N.W. at 
73-74: ‘‘Where the legislature has fixed the compen- 
sation which a public service corporation may exact 
for the performance of a service, then the reason- 
ableness of the compensation so fixed by the legis- 
lature—that is, whether the limiting of the corpora- 
tion to the compensation fixed by the statute would 
result in a confiscation of the corporation’s property 
—is a judicial question. [Citation omitted.] But the 
power—the jurisdiction—to determine what compen- 
sation a public service corporation may exact for 
service to be rendered by it we understand to be a 
legislative and not a judicial function. ... 


‘“‘The relator must address himself for relief from 
the grievances of which he complains to the legis- 
lative power of the state—to the legislature itself, to 
the board of transportation, to the mayor and coun- 
cil of the city of Omaha. If the compensation now 
charged and exacted by the telephone companies of 
the state is exorbitant and unreasonable, we must 
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presume that the board of transportation, the mayor 
and council of the city of Omaha, and the legislature 
of the state, one and all of them, will investigate the 
matter and prescribe a scale of reasonable charges.’”’ 

An examination of cases from both this jurisdic- 
tion and others as well discloses that a ratepayer 
does not have legal standing to attack a rate estab- 
lished by a legislative body, absent a showing of dis- 
crimination or a violation of statute, and solely on 
the basis that the ratepayer thinks the service 
should be provided more cheaply. Western Union 
Telegraph Co. v. Call Publishing Co., 44 Neb. 326, 62 
N.W. 506 (1895); Reimer v. City of O’Neill, 189 Neb. 
151, 201 N.W.2d 706 (1972); Rutherford v. City of 
Omaha, 183 Neb. 398, 160 N.W.2d 223 (1968); St. Paul 
Book & 8. Co. v. St. Paul Gaslight Co., 130 Minn. 71, 
153 N.W. 262 (1915); Ga. Power Co. v. Allied Chemi- 
cal Corp., 233 Ga. 558, 212 S.E.2d 628 (1975); City of 
Houston v. Public Utility Com’n, 599 S.W.2d 687 
(Tex. Civ. App. 1980); Patton v. Chattanooga, 108 
Tenn. 197, 65 S.W. 414 (1901). 

It is clear from the law that not everyone is en- 
titled to sue anyone for whatever reason he or she 
may choose. One must have some legal interest in 
the outcome of the litigation in order to maintain 
suit. See Green, The Public Plaintiff Comes to Ne- 
braska: An Essay on the Limits of State Judicial 
Power, 13 Creighton L. Rev. 31 (1979). In the recent 
case of Stahmer v. Marsh, 202 Neb. 281, 284, 275 
N.W.2d 64, 66 (1979), we said: ‘‘Before any party 
can invoke the jurisdiction of the court he must have 
standing to sue. He must have some real interest in 
the cause of action, or a legal or equitable right, 
title, or interest in the subject matter of the contro- 
versy. See 59 Am. Jur. 2d, Parties, § 26, p. 374. A 
plaintiff must have some remedial interest which 
the law of the forum can recognize and enforce. 
Dafoe v. Dafoe, 160 Neb. 145, 69 N.W.2d 700; Davies 
v. De Lair, 148 Neb. 395, 27 N.W.2d 628. In order to 
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maintain an action to enforce private rights the 
plaintiff must show that he will be benefited by the 
relief to be granted.”’ 

And in West Fort Residents Assn. Vv. “Hosina Auth. 
of City of Omaha, 205 Neb. 397, 399, 288 N.W.2d 27, 29 
(1980), we said: ‘‘A person seeking to restrain the 
act of a municipal body must show some special in- 
jury peculiar to himself aside from and independent 
of the general injury to the public unless it involves 
an illegal expenditure of public funds or an increase 
in the burden of taxation.’’ In the instant case Hall 
has failed to allege any facts which, as an ‘‘owner of 
a television set,’’ would entitle him to maintain this 
action. 

Hall has neither sought the service and become a 
ratepayer nor made any demand upon the City of 
Omaha to review the rates. While his letter of Sep- 
tember 8, 1980, set out as one of his grounds ‘‘exces- 
sive rates,’’ he did not ask that the rates be adjusted 
but only that the franchise be declared void. This, » 
of course, was not the appropriate relief to be re- 
quested by a ratepayer, let alone a prospective rate- 
payer. If the rate is unreasonable, as contemplated 
by § 18-2201, the ratepayer must first petition the 
city council and then, and only then, bring a lawsuit 
if he can allege sufficient facts to state a cause of 
action. 

Hall’s claim that certain information was withheld 
from the City of Omaha, thereby causing the council 
to approve a rate higher than it would otherwise 
have approved, does not entitle him to maintain this 
action. If, indeed, information was withheld from 
the city which would have caused it to disapprove 
the rate, or amounts to a fraud upon the city, the 
city, in the first instance, must make that determi- 
nation and that demand. As we noted recently in 
Lake v..Piper, Jaffray & Hopwood Inc., ante p. 570, 
575, 324 N.W.2d 660, 662 (1982): ‘‘ ‘Ordinarily a de- 
mand upon the responsible officers of the govern- 
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mental subdivision or municipal corporation that 
they take action is necessary and a condition prece- 
dent to the right of a taxpayer to maintain an action 
for the recovery of funds on behalf of the govern- 
mental entity.’’’ See, also, Evans v. Metropolitan 
Utilities Dist., 184 Neb. 172, 166 N.W.2d 411 (1969); 
Sesemann v. Howell, 195 Neb. 798, 241 N.W.2d 119 
(1976). We further said in the Lake case, supra at 
575, 324 N.W.2d at 663: ‘‘The rule is clear. A prior 
demand is necessary before an action may be com- 
menced.’’ There is no allegation from which it may 
be concluded herein that Hall has met that require- 
ment or made that demand. Even if an inappropri- 
ate rate was established, a fact we do not determine, 
seeking to void the entire franchise would, under 
these facts, be beyond the authority of a court. 

His last claim for standing is that he is a resident 
of the City of Omaha. That gives him even less 
right than a taxpayer to maintain this suit. Having 
therefore failed to show how or in what manner he 
has standing, the trial court was correct in sus- 
taining the demurrers. 

At the outset we noted that the appellees Green 
and Hassett had filed answers as members of the 
city council. In view of the fact that we have deter- 
mined that Hall has no standing to maintain this 
suit, their answers are mere nullities and the trial 
court was correct in disregarding them when dis- 
missing the suit. Having thus decided the case, we 
need not consider Hall’s other assignments of error 
or appellees’ cross-appeal. The judgment of the 
trial court is affirmed. 

AFFIRMED. 

CLINTON, J., participating on briefs. 


VOL, 212 SEPTEMBER TERM, 1982 901 


White v. Medico Life Ins. Co. 


CELESTER C. WHITE, APPELLANT, V. MEDICO LIFE 
INSURANCE COMPANY, A CORPORATION, APPELLEE. 


327 N.W.2d 606 
Filed December 3, 1982. No. 81-569. 


1. Actions: Pleadings. Whether the nature of an action is legal or 
equitable is to be determined from its main object, as disclosed by 
the averments of the pleadings and relief sought. 

. Although a defendant may present any defense, 
legal or equitable, interposing an equitable defense does not con- 
vert an action otherwise at law into one in equity. 

3. Judgments: Appeal and Error. The findings of the trial court in 
an action at law tried without a jury have the effect of a jury ver- 
dict and will not be disturbed on appeal unless clearly wrong; the 
evidence must be considered in the light most favorable to the suc- 
cessful party, conflicts must be resolved in its favor, and it is en- 
titled to the benefit of every inference which can reasonably be de- 
duced from the evidence. 

4. Insurance: Statutes. Neb. Rev. Stat. § 44-710.14 (Reissue 1978) 
must be read in pari materia with Neb. Rev. Stat. § 44-358 (Reissue 
1978). 

5. Insurance: Pleadings: Proof. In order for misrepresentations in 
an application for insurance to constitute a defense to an action on 
the contract, the insurer must plead and prove, among other 
things, that the misrepresentations were made knowingly with in- 
tent to deceive, that the insurer relied and acted upon such state- 
ments, and that the insurer was deceived to its injury. 

6. Insurance. Where the question in the application calls for an an- 
swer peculiarly within the knowledge of the applicant, an untrue 
answer relating to a matter material to the risk and relied upon by 
the insurer will void the policy. 

. When an applicant makes an untrue statement with re- 
spect to a material fact peculiarly within his knowledge, the finder 
of fact may, from the mere eccurrence of the false statement, con- 
clude it was made knowingly with intent to deceive. 

8. Evidence. An ultimate fact fairly and reasonably inferable from 
the facts and circumstances proved is to be taken as established. 

9. Judgments. In the absence of a request for specific findings, the 
trial court need only make its findings generally for the prevailing 
party. 


. 
: 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Daniel W. Ryberg, for appellant. 
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Lyle E. Strom of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee. 


Heard before KRivosna, C.J., BOSLAUGH, McCown, 
CLINTON, WHITE, HASTINGS, and CAPORALE, JJ. 


CAPORALE, J. 

This appeal results from the dismissal by the trial 
court of appellant’s petition and the overruling of his 
motion for new trial. We affirm. 

Plaintiff-appellant, Celester C. White, sought re- 
covery from defendant-appellee, Medico Life Insur- 
ance Company (Medico). His first two causes were 
based on two insurance policies issued to White by 
Medico; the third purported cause alleged a con- 
certed effort by Medico and its parent company, 
Mutual Protective Insurance Company (Mutual), to 
influence White to settle an allegedly undisputed 
claim in alleged violation of Neb. Rev. Stat. 
§ 44-1525(9)(m) (Reissue 1978). Medico answered 
the first two causes by asserting White’s failure to 
disclose fully his prior relevant medical history and 
by alleging that upon learning of the misrepresenta- 
tions it had rescinded the policies. Medico an- 
swered the third cause by alleging it failed to state a 
cause of action and by incorporating the failure to 
disclose and rescission contained in its answer to the 
other causes. 

White pled a breach of contract action, together 
with a statutory action, and sought money damages. 
Medico’s answers asserted, in part, an equitable de- 
fense, i.e., that it had rescinded the policies in ques- 
tion. Whether the nature of an action is legal or © 
equitable is to be determined from its main object, 
as disclosed by the averments of the pleadings and 
relief sought. Hein v. M & N Feed Yards, Inc., 205 
Neb. 691, 289 N.W.2d 756 (1980); Roy v. Bladen 
School Dist. No. R-31, 165 Neb. 170, 84 N.W.2d 119 
(1957). Although a defendant may present any de- 
fense, legal or equitable, Wischmann v. Raikes, 168 


VOL, 212 SEPTEMBER TERM, 1982 903 


White v. Medico Life Ins. Co. 


Neb. 728, 97 N.W.2d 551 (1959), Kelly v. Kannarr, 118 
Neb. 472, 225 N.W. 230 (1929), interposing an equita- 
ble defense does not convert an action otherwise at 
law into one in equity. 1 Am. Jur. 2d Actions §7 
(1962). This case, therefore, although the parties 
have briefed it as one in equity, presents actions at 
law tried without a jury. As such, the findings of the 
trial court have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong; the 
evidence must be considered in the light most favor- 
able to the successful party, conflicts must be re- 
solved in its favor, and it is entitled to the benefit of 
every inference which can reasonably be deduced 
from the evidence. England v. Leithoff, ante p. 462, 
323 N.W.2d 98 (1982); Hemenway v. MFA Ins. Co., 
211 Neb. 193, 318 N.W.2d 70 (1982). 

White’s operative assignments of error are the 
trial court’s findings that he misrepresented his past 
medical history to Medico, with the intent that 
Medico rely thereon; that those misrepresentations 
were material; that Medico did in fact rely upon 
them; that Medico was not in fact aware of past 
medical history to an extent that it would be 
estopped from relying upon them; that he, White, 
did not have a private cause of action under 
§ 44-1525(9)(m); that there was no evidence Medico 
had conducted itself contrary to § 44-1525(9)(m) with 
such ‘‘frequency’’ as to constitute a violation there- 
of; the failure to find that any misrepresentation 
White may have made was knowingly false; and 
that the burden of proof was improperly shifted to 
White. 

The record supports findings that Mutual, the re- 
lated company of Medico, sold insurance to White in 
1975 through its agent, Gerald Yeck. Yeck had pre- 
viously sold White insurance while he was an agent 
with certain other insurance companies. The com- 
pleted Mutual application which Yeck received in 
1975 failed to disclose various relevant prior medical 
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history, including hospitalizations for heart and vas- 
cular disease and for back and lung problems. In 
truth and fact, the only prior medical history dis- 
closed on the application for the policy was a truck 
accident which occurred in Ogallala, Nebraska. 
This was contrary to the information requested by 
the application form, which asked for various infor- 
mation regarding treatment which might have oc- 
curred during the preceding 5 years. The record 
also indicates that White failed to modify any of this 
submitted information, although he had the oppor- 
tunity to do so when the insurer sent him a routine 
follow-up letter which requested the transmittal of 
such additional or modified information. 

White obtained a disability benefit policy which 
Medico issued on September 26, 1976. The applica- 
tion for this policy also failed to reveal any of the 
prior relevant medical history other than the Ogal- 
lala truck accident. 

White purchased a hospital confinement policy is- 
sued by Medico on January 8, 1977. The application 
for this policy again failed to reveal all of the rele- 
vant and material prior medical history, other than 
the Ogallala truck accident. 

In 1977 and 1978 White received various hospital 
treatments for which he made claims under the Sep- 
tember 1976 and January 1977 policies. Medico de- 
nied these claims after discovering White’s prior 
medical history and elected to rescind both policies 
and to refund appellant the premiums he had paid. 

There was conflicting testimony regarding the 
conversations between White and Medico’s agents, 
and the contents thereof. In substance, White’s evi- 
dence suggests that Medico knew about some or all 
of White’s prior relevant medical history beyond the 
already disclosed Ogallala truck accident, while 
.Medico’s evidence suggests that it knew about noth- 
ing of significance other than the Ogallala truck ac- 
cident. 
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Neb. Rev. Stat. § 44-710.14 (Reissue 1978) provides 
that the falsity of any statement in an application for 
insurance, such as those here in question, may not 
bar the right to recovery thereunder unless such 
false statement materially affected either the ac- 
ceptance of the risk or the hazard assumed by the 
insurer. In Zimmerman v. Continental Cas. Co., 181 
Neb. 654, 150 N.W.2d 268 (1967), we held that that 
provision must be read in pari materia with Neb. 
Rev. Stat. § 44-358 (Reissue 1978), which provides: 
“No oral or written misrepresentation or warranty 
made in the negotiation for a contract or policy of in- 
surance by the insured, or in his behalf, shall be 
deemed material or defeat or avoid the policy, or 
prevent its attaching, unless such misrepresentation 
or warranty deceived the company to its injury. The 
breach of a warranty or condition in any contract or 
policy of insurance shall not avoid the policy nor 
avail the insurer to avoid liability, unless such 
breach shall exist at the time of the loss and con- 
tribute to the loss, anything in the policy or contract 
of insurance to the contrary notwithstanding.’’ We 
then concluded that in order for misrepresentations 
in an application for insurance to constitute a de- 
fense to an action on the contract, the insurer must 
plead and prove, among other things, that the mis- 
representations were made knowingly with intent to 
deceive, that the insurer relied and acted upon such 
statements, and that the insurer was deceived to its 
injury. In that case we reversed the judgment in 
favor of the insured’s beneficiary pursuant to the 
jury’s verdict because of an error in the instruc- 
tions. In Gillan v. Equitable Life Assurance So- 
ciety, 143 Neb. 647, 656, 10 N.W.2d 693, 698 (1943), we 
quoted with approval language in an earlier case, 
Muhlbach v. Illinois Bankers Life Ass’n., 108 Neb. 
146, 187 N.W. 787 (1922): ‘‘ ‘Where the question in 
the application calls for an answer peculiarly within 
the knowledge of the applicant, an untrue answer re- 


906 NEBRASKA REPORTS VOL. 212 


White v. Medico Life Ins. Co. 


lating to a matter material to the risk and relied 
upon by the insurer will avoid the policy.’’’ There- 
fore, when an applicant makes an untrue statement 
with respect to a material fact peculiarly within his 
knowledge, the finder of fact may, from the mere 
occurrence of the false statement, conclude it was 
made knowingly with intent to deceive. The trial 
judge, sitting as the finder of fact, found that White, 
in applying for and obtaining the two policies in 
question, ‘‘misrepresented to the defendant that he 
did not have certain prior physical disorders, which 
he in fact did have.’’ Contrary to appellant’s argu- 
ment, that language, in the face of this record, con- 
stitutes a finding that appellant made the misrepre- 
sentations ‘‘knowingly.’’ An ultimate fact fairly and 
reasonably inferable from the facts and circum- 
stances proved is to be taken as established. Kirk- 
patrick v. Chocolate Sales Corporation, 127 Neb. 604, 
256 N.W. 89 (1934); Struve v. City of Fremont, 125 
Neb. 463, 250 N.W. 663 (1933). Moreover, we find no 
request for specific findings; in the absence of such, 
the trial court need only have made its findings gen- 
erally for the appellee. Neb. Rev. Stat. § 25-1127 
(Reissue 1979); Lindgren v. City of Gering, 206 Neb. 
360, 292 N.W.2d 921 (1980); Burgess v. Curly Olney’s, 
Inc., 198 Neb. 153, 251 N.W.2d 888 (1977). 

The trial court further found the misrepresenta- 
tions to be material in nature. Ample evidence was 
adduced to substantiate this finding, namely, the tes- 
timony of the underwriter that had the true facts 
been disclosed they would have triggered further in- 
vestigation by the company and would have ulti- 
mately resulted in nonissuance of the policies here- 
in. This evidence also established the element of 
reasonable reliance by the insurer upon appellant’s 
misrepresentations. 

Appellant asserts that Medico had sufficient infor- 
mation such that it had a duty of further inquiry and 
should be estopped from reliance upon the misrep- 
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resentations. The only information of substance 
which Medico had was that concerning the Ogallala 
truck accident, and possible knowledge of a stabbing 
incident in 1971. However, the Ogallala hospital re- 
port gave no realistic hint of appellant’s other health 
history, and the stabbing incident was more than 5 
years old at the time that Medico’s agent allegedly 
learned of it. The trial court was correct in con- 
cluding Medico was not estopped from denying cov- 
erage. 

Appellant argues further that the court below 
erred by placing the burden of proof on him rather 
than on appellee. The record fails to reveal that 
such was the case. In any event, the record estab- 
lishes that Medico offered ample evidence, as we 
have noted, to demonstrate that the representations 
made by White were false, that they. were made 
knowingly with intent to deceive, that they were ma- 
terial, and that they were reasonably relied upon by 
Medico to its damage. 

Finally, appellant urges that the trial court erred 
in two respects concerning the Nebraska Unfair 
Competition and Trade Practices Act, specifically, 
§ 44-1525, which provides in pertinent part: ‘‘The 
following shall be unfair methods of competition and 
unfair or deceptive acts or practices in the business 


of insurance: ... (9) Committing or performing 
with such frequency as to indicate a general busi- 
ness practice any act which: ... (m) Fails to 


promptly settle claims, when liability has become 
clear, under one portion of the insurance policy cov- 
erage in order to influence settlements under other 
portions of the insurance policy coverage.’’ He ar- 
gues, firstly, the trial court should have held White 
has a private cause of action thereunder, and, sec- 
ondly, it should have held Medico violated that sec- 
tion with such frequency as to constitute a general 
business practice. 

These contentions are predicated on the allegation 
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that Medico and Mutual acted in concert to deprive 
White of benefits allegedly due him on the original 
Mutual policy in order to pressure him into compro- 
mising his claims under all of the policies. 

White argues that enactment of the Nebraska Con- 
sumer Protection Act, Neb. Rev. Stat. §§ 59-1601 et 
seq. (Reissue 1978), subsequent to the events in- 
volved in Allied Financial Services, Inc. v. Foremost 
Ins. Co., 418 F. Supp. 157 (D. Neb. 1976), makes the 
late Judge Denney’s holding, even if correct at the 
time, that the Nebraska Unfair Competition and 
Trade Practices Act, Neb. Rev. Stat. §§ 44-1522 et 
seq. (Reissue 1978), does not contemplate private 
suits but instead only vests powers and duties in the 
state Director of Insurance, who is empowered to 
enjoin and penalize certain prohibited acts, in- 
applicable here. 

Section 59-1602 declares unfair methods of compe- 
tition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce to be unlawful. 
Section 59-1609 provides, among other things, that 
one injured in his business or property by violation 
of § 59-1602 may bring a civil action to, in addition to 
certain other items, recover his actual damages. 
From these two provisions White argues that irre- 
spective of what the law may have been before the 
1974 enactment of the Nebraska Consumer Protec- 
tion Act, that act, together with the Nebraska Unfair | 
Competition and Trade Practices Act, now provides 
a private cause of action for a violation of 
§ 44-1525(9)(m). 

Whether that is so need not be, and therefore is 
not, decided at this time. White’s evidence in this 
regard establishes only that, prior to trial, the par- 
ties reached an agreement whereby White could 
cash the ‘‘refund of premium’’ checks for the two 
Medico policies without any prejudice to his claims, 
and that Medico’s payment of any amount allegedly 
due on the Mutual policy would not affect any de- 
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fenses it might have. A pretrial agreement of this 
sort, coupled with the inferences White seeks to 
draw from the fact that payment under the Mutual 
policy was not made until after that agreement was 
reached, falls far short of establishing a violation of 
§ 44-1525(9)(m), even if a private action were to ex- 
ist and even if the statutory language were to fit the 
circumstances alleged. 

The judgment of the trial court dismissing White’s 
causes of action was correct. 

AFFIRMED. 


CLARENCE H. BARRY ET AL., APPELLANTS, V. STEVEN K. 
WITTMERSEHOUSE ET AL., APPELLEES. 
327 N.W.2d 33 


Filed December 3, 1982. No. 81-576. 


1. Equity: Appeal and Error. In an action in equity we review the 
matter de novo without reference to the findings of fact made by 
the trial court but, where the testimony or evidence is in irrecon- 
cilable conflict, take into consideration that the trial court observed 
the witnesses. 

2. Waters. In order to constitute an exception to the general rule that 
surface water may be repelled, at least some of the distinctive at- 
tributes of a watercourse must be demonstrated. 

3. Waters: Words and Phrases. Bodies of water, even though of con- 
siderable size, which collect only in times of heavy rain, flood, or 
melting snow, and which soon dry up, are not lakes within the 
meaning of that term as here defined. 


Appeal from the District Court for Saunders Coun- 
ty: Wi.uiam H. Norton, Judge. Affirmed. 


Charles H. Wagner of Edstrom, Bromm, Lindahl 
& Wagner, for appellants. 


Keith I. Frederick and Richard W. Ratz of 
Schmid, Ford, Mooney & Frederick, for appellees. 


Heard before BosLauGH, McCown, CLINTON, and 
WHITE, JJ., and BRODKEY, J., Retired. 
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WHITE, J. 

This is an action in equity to enjoin the defendants 
from maintaining a dike which interferes with the 
flow of water from the plaintiffs’ land. After trial 
on the issue the trial court inspected the premises 
and entered judgment for the defendants. Plain- 
tiffs’ assignments have been consolidated for pur- 
poses of this review. Plaintiffs maintain that the 
lower court erred in failing to apply the rule that 
surface water from higher lands may not be 
dammed, repelled, or diverted if it is flowing into 
a natural watercourse or into a natural body of 
water. The plaintiffs also assigned as error that the 
trial court failed to find that a permanent pond or 
natural body of water existed on the defendants’ 
land, both as a matter of fact and as a matter of law. 
We affirm. 

Since this is an action in equity we review the mat- 
ter de novo without reference to the findings of fact 
made by the trial court but, where the testimony or 
evidence is in irreconcilable conflict, take into con- 
sideration that the trial court observed the wit- 
nesses. Jameson v. Nelson, 211 Neb. 259, 318 N.W.2d 
259 (1982); Peters v. Langrehr, 188 Neb. 480, 197 
N.W.2d 698 (1972). We also take into consideration 
the fact that the trial court did view the premises, 
and we will give appropriate weight thereto. Jame- 
son v. Nelson, supra; Delp v. Laier, 205 Neb. 417, 288 
N.W.2d 265 (1980). 

In view of the foregoing rules we have examined 
the record, which revealed the following facts: The 
plaintiffs are owners of the south half of the north- 
west quarter of Section 27, Township 16 North, 
Range 7 East of the 6th P.M., Saunders County. The 
defendants constructed an earthen dike approxi- 
mately 2 to 214 feet in height along a portion of the 
north line of the southwest quarter of Section 27. 
The purpose of the dike was to prevent waters from 
draining from the plaintiffs’ land in the north to de- 


VOL, 212 SEPTEMBER TERM, 1982 . 911 


Barry v. Wittmersehouse 


fendants’ land in the south. As a result of the instal- 
lation, surface water was repelled and collected on 
plaintiffs’ southern border in a 2.4-acre depression 
next to the dike. All of the plaintiffs’ bean crop in 
the 2.4-acre area was destroyed. Just south of the 
dike there is a low-lying area in the defendants’ land 
that holds water after a heavy rain or melting snow. 
Part of the low spot was dug out 20 years ago to ac- 
commodate water year round. 

The plaintiffs’ testimony at trial was that their 
land had continual water problems with several low- 
lying areas. The low-lying areas left the land wet 
after rain or snow and created alkaline spots, over 
which the plaintiffs could not easily move their farm 
machinery. To remedy the situation, in 1964 plain- 
tiffs commenced extensive land-leveling operations. 
Approximately 10 low areas appear in an exhibit 
previous to 1964 and only one low area after the land 
leveling was complete. 

There was additional evidence that the land level- 
ing increased the flow of surface water onto defend- 
ants’ land, along with a trench or ‘‘dead furrow’’ 
that the plaintiffs plowed a few years later. How- 
ever, we note that the flow of surface water may be 
increased and diverted upon the land of another, if it 
is done through a natural watercourse which already 
existed and is done in a reasonable and careful man- 
ner without negligence. Nichol v. Yocum, 173 Neb. 
298, 113 N.W.2d 195 (1962). 

Therefore, the issue remains as to whether a nat- 
ural watercourse existed on plaintiffs’ property 
which drained onto defendants’ property. The land 
at issue is basically flat and level, with the exception 
of the above-mentioned depression which is less than 
1 foot in depth at its lowest point. Though it was dis- 
puted, it appears from the evidence and testimony 
offered that the natural flow of surface water drain- 
age has been from the middle portion of plaintiffs’ 
land to defendants’ land in the south, both before 
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and after the land leveling had occurred. However, 
there is no converging of the surface water into a 
well-defined course. The testimony of plaintiffs’ ex- 
pert surveyor, including the plats prepared by him, 
negate any notion of a natural drain or watercourse. 
The plats offered merely illustrate that surface wa- 
ters from 40 acres of an 80-acre tract collect in a 
wide, slightly depressed area. A 1949 aerial photo- 
graph indicates several low areas, but it is not helpful 
in determining the direction of the flow of surface 
water or where the draw or depression begins. The 
1969 geological topographical survey map of a 
1:24,000 scale fails to show any depression at all in 
the area in question. The photographs offered also 
failed to show a well-defined channel or course cut in 
the soil by the action of the water. In order to con- 
stitute an exception to the general rule that surface 
water may be repelled, at least some of the distinc- 
tive attributes of a watercourse must be demon- 
strated. Muhleisen v. Krueger, 120 Neb. 380, 232 
N.W. 735 (1930). 

A watercourse is defined by statute as ‘‘Any de- 
pression or draw two feet below the surrounding 
lands and having a continuous outlet to a stream of 
water, or river or brook shall be deemed a water- 
course.’’ Neb. Rev. Stat. § 31-202 (Reissue 1978). 

The flow of surface water in any well-defined 
course, whether it be a ditch, swale, or draw in its 
primitive condition, and whether or not it is 2 feet 
below the surrounding land, cannot be arrested or 
interfered with to the injury of neighboring proprie- 
tors. Town of Everett v. Teigeler, 162 Neb. 769, 77 
N.W.2d 467 (1956). 

‘“*To constitute a water course, it must appear 
that the water usually flows in a particular direc- 
tion; and by a regular channel, having a bed with 
banks and sides; and (usually) discharging itself 
into some other body or stream of water. It may 
sometimes be dry. It need not flow continuously; 
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but it must have a well defined and substantial exist- 
ence. *** there is a broad distinction between a 
stream and brook, constituting a water course, and 
occasional and temporary outbursts of water occa- 
sioned by unusual rains or the melting of snows, 
flowing over the entire face of a tract of land, and 
filling up low and marshy places, and running over 
adjoining lands, and into hollows and ravines which 
are in ordinary seasons destitute of water and 
dry.’’’ Mader v. Mettenbrink, 159 Neb. 118, 127, 65 
N.W.2d 334, 342 (1954). 

In the instant case the de novo review of the rec- 
ord shows that occasionally surface water, caused 
by heavy rains or snows, collected in the low areas 
on the plaintiffs’ land and flowed toward the defend- 
ants’ land. When the overflow would reach the de- 
fendants’ land, it would spread out and fill up the 
low area thereon. We do not think the overflow 
from these low areas ever reached the stage where 
it could be called a watercourse rather than merely 
diffused surface water. 

Surface water is a common enemy and the pro- 
prietor may by enbankment or dike or otherwise de- 
fend himself against its encroachment, and he will 
not be liable in damages which may result from the 
deflection and repulsion defended against, provided 
that the proprietor in making defense on his own 
land himself exercises ordinary care, and provided 
he so uses his own property as not to unnecessarily 
and negligently injure another. County of Scotts 
Bluff v. Hartwig, 160 Neb. 823, 71 N.W.2d 507 (1955). 

Plaintiffs’ second assignment of error relies on 
Block v. Franzen, 163 Neb. 270, 79 N.W.2d 446 (1956), 
for the proposition that the owner of a lake or pond 
which accumulates surface water from the sur- 
rounding area may not discharge water by ditch or 
dike upon the land of his neighbor without his con- 
sent. The plaintiffs maintain that the trial court 
was in error in finding that the low spot on defend- 
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ants’ land did not constitute a permanent pond or 
lake. We do not agree. 

In Block, supra, a permanent pond was in between 
both the litigants’ lands. The defendants had two- 
thirds of a 50-acre pond on their land, with the re- 
maining one-third on the plaintiffs’ land. The de- 
fendants built a dike along the north side of their 
property, which prevented surface waters from 
reaching their lands and caused ponding to occur ex- 
clusively on the plaintiffs’ property. In the instant 
case we do not have the plaintiffs bearing the full 
burden for defendants’ portion of a permanent pond, 
nor do we have the defendants discharging water 
that naturally ponded on their land. In considering 
all the evidence in this case, what we do have is 
merely a low area which collects water temporarily 
only in times of heavy rain and melting snow. The 
only portion which remains permanent is the small 
portion that has been artificially deepened by the de- 
fendants. The low area is also exclusively on the de- 
fendants’ land. 

The Block court, supra at 277, 79 N.W.2d at 450, 
went to great lengths to distinguish between a tem- 
porary and permanent body of water. Citing the 
Restatement of Torts § 842 (1939), the court stated: 
‘* “To constitute a lake, a body of water must have a 
reasonably permanent existence. Many lakes have 
a permanent body of water. But the body of water 
need not be permanent in order to constitute a lake. 
Thus a body of water which occasionally dries up in 
periods of drought is still a lake. On the other hand 
bodies of water, even though of considerable size, 
which collect only in times of heavy rain, flood or 
melting snow, and which soon dry up, are not lakes 
within the meaning of that term as here defined.’ ’’ 

We conclude from the evidence presented that 
neither a natural watercourse exists on the plain- 
tiffs’ land nor a natural, permanent pond on the de- 
fendants’ land. We hold, therefore, that the plain- 
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tiffs are not entitled to have the dike removed. The 
judgment of the trial court is hereby affirmed. 
AFFIRMED. 


Mary Kay GREEN AND JERRY HASSETT, APPELLANTS, 
v. Cox CABLE OF OMAHA, INC., A NEBRASKA 
CORPORATION, ET AL., APPELLEES, 

327 N.W.2d 603 


Filed December 3, 1982. No. 81-707. 


1. Municipal Corporations: Standing. Absent a showing of special 
legal injury, city council members have no right to litigate the va- 
lidity of a city ordinance solely on the basis of being members of a 
council whose position has been rejected. 

2. Municipal Corporations: Actions. A person seeking to restrain 
the acts of a municipal body must show some special injury pe- 
culiar to himself aside from and independent of the general injury 
to the public unless it involves an illegal expenditure of public 
funds or an increase in the burden of taxation. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Edward F.. Fogarty of Fogarty, Lund & Gross, for 
appellants. 


Herbert M. Fitle, City Attorney, Timothy M. Ken- 
ney, and Denise A. Hill, for appellee City of Omaha. 


Abrahams, Kaslow & Cassman, and Dow, Lohnes 
& Albertson, for appellee Cox Cable. 


Lyle E. Strom and C. L. Robinson of Fitzgerald, 
Brown, Leahy, Strom, Schorr & Barmettler, for ap- 
pellees Greenberg et al. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


Krivoswa, C.J. 
The instant appeal grows out of the same facts 
which gave rise to the case of Hall v. Cox Cable of 
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Omaha, Inc., ante p. 887, 327 N.W.2d 595 (1982), de- 
cided this day. In the instant case the appellants 
Green and Hassett filed a petition in the District 
Court for Douglas County, Nebraska, alleging that 
they were duly elected members of the city council 
of the City of Omaha; that they were qualified elec- 
tors entitled to vote in general and special elections 
conducted under the home rule charter of the City of 
Omaha; and that they were taxpayers of the City of 
Omaha. Their claims for relief set out in their peti- 
tion were essentially identical with the claims set 
out in the Hall case, though the allegations of facts 
and conclusions were set out in only five pages. 
Green and Hassett alleged that in an effort to obtain 
the exclusive rights to develop and market a cable 
television system (CATV) for Omaha, Nebraska, the 
defendant Cox Cable of Atlanta and eight individual 
defendants formed Cox Cable of Omaha, Inc. (Cox 
Cable); that the eight individual defendants entered 
into an agreement with Cox Cable of Atlanta, the 
purpose of which agreement was to lend their 
names, their connections, and their lobbying efforts 
to Cox Cable in dealing with the Omaha City Council. 
The petition alleged that the franchise awarded by 
the City of Omaha to Cox Cable was invalid because 
(a) it was issued in violation of § 11 of the home rule 
charter of the City of Omaha, (b) it was the result of 
favoritism, collusion, and undue influence, (c) it 
constituted constructive fraud upon the public and 
the costs of the unconscionable premium or commis- 
sion Cox Cable of Atlanta was paying the individuals 
must be borne by the cable television user, (d) it 
was a breach of the city’s fiduciary duty to prospec- 
tive users, (e) the award came about after Cox 
Cable and the eight individuals violated the ‘‘no 
lobby rule’’ adopted by the city council, (f) no valid 
legal rate could be assessed under it, (g) it was in 
violation of public policy, and (h) it resulted in unjust 
enrichment to the individual defendants. The peti- 
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tion prayed that the contract be declared null and 
void or, in the alternative, that the court reform the 
contract by excising from it all unlawful and unfair 
aspects as shown by the evidence and impose a con- 
structive trust upon the shares of stock representing 
a 20 percent ownership of Cox Cable by the indi- 
vidual defendants. Each and all of the defendants 
filed demurrers to the petition. On August 31, 1981, 
the trial court sustained the demurrers and dis- 
missed the plaintiffs’ petition. 

As we noted in Hall, supra, because this case was 
decided by the trial court on a demurrer, we must, 
when reviewing this case, consider all proper allega- 
tions of fact as true. Paasch v. Brown, 193 Neb. 368, 
227 N.W.2d 402 (1975); Hester v. Young, 154 Neb. 227, 
47 N.W.2d 515 (1951). We are not, however, to con- 
sider mere conclusions or bald assertions not rea- 
sonably reached from proper facts alleged. See, 
Retail Section of Chamber of Commerce of Platts- 
mouth v. Kieck, 128 Neb. 13, 257 N.W. 493 (1934); 
Timmerman v. Hertz, 195 Neb. 237, 238 N.W.2d 220 
(1976). 

As we indicated in the Hall case, the first question 
we must determine is whether the appellants Green 
and Hassett have standing to maintain this action. 
Most of the issues raised in this case are controlled 
by our decision in the Hall case. Green and Hassett 
first maintain that they are members of the city 
council of the City of Omaha. That gives them no 
standing to bring this action because, as members of 
the city council, neither Green nor Hassett have suf- 
fered any special injury peculiar to themselves 
aside from and independent of the general injury to 
the public if in fact any injury exists. See West Fort 
Residents Assn. v. Housing Auth. of City of Omaha, 
205 Neb. 397, 288 N.W.2d 27 (1980). Green and 
Hassett have no greater standing to sue generally as 
members of a city council than Hall had standing to 
sue as a resident. See Hall, supra. Absent such 
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special legal injury, city council members have no 
right to litigate the validity of a city ordinance solely 
on the basis of being members of a council whose po- 
sition has been rejected. See, Warden v. Hart, 162 
Wis. 495, 156 N.W. 466 (1916); Cablevision of Chicago 
v. Colby Cable Corp., Ind. App. ____, 417 N.E.2d 
348 (1981). 

As to their claim that they are electors entitled to 
vote in general and special elections and therefore 
entitled to maintain this action, our decision in Hall 
today disposes of that claim, and we need not repeat 
it again here. 

That leaves only their claim that they are tax- 
payers of the City of Omaha. The law in this juris- 
diction is quite clear that a taxpayer may not main- 
tain an independent suit against a municipality un- 
less certain conditions exist. As we noted in West 
Fort Residents Assn., a person seeking to restrain 
the acts of a municipal body must show some special 
injury peculiar to himself aside from and _ inde- 
pendent of the general injury to the public unless ‘‘it 
involves an illegal expenditure of public funds or an 
increase in the burden of taxation.’’ Id. at 399, 288 
N.W.2d at 29. See, also, Stahmer v. Marsh, 202 Neb. 
281, 275 N.W.2d 64 (1979). There is no allegation of 
fact in this case that there has been either an illegal 
expenditure of funds or an increase in the burden of 
taxation. Appellants make no claim that tax funds 
were in any manner expended by the city as a result 
of the allegedly illegal granting of the franchise to 
Cox Cable. Merely alleging in a conclusory manner 
that the awarding of this nonexclusive franchise 
“‘exposes’’ the city to liabilities that the taxpayers 
would be responsible for, without also alleging facts 
showing that such liabilities, if any, were illegal or 
would result in an increase in the burden of taxation, 
is insufficient to state a cause of action entitling a 
taxpayer to maintain an action to declare the acts of 
a governmental subdivision void. Kirby v. Omaha 
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Bridge Commission, 127 Neb. 382, 255 N.W. 776 
(1934); Holland v. Brownville Grain Co., 174 Neb. 
742, 119 N.W.2d 304 (1963). Having failed to make 
such allegation, the taxpayers here have no standing 
to sue. 

Green and Hassett urge us to permit them to 
maintain this action because it is ‘‘of great public 
concern and may elsewise go unchallenged unless 
the taxpayer’s suit is permitted,’’ and in support of 
that position cite to us our recent decision in Cun- 
ningham v. Haxon, 202 Neb. 563, 276 N.W.2d 213 
(1979). Their reliance on Cunningham in this case is 
misplaced. Cunningham involved a question as to 
whether a portion of the Nebraska Constitution had 
not inadvertently been omitted when the Secretary 
of State printed the Constitution following an elec- 
tion of the people to amend the Constitution. As im- 
portant as television may have become to the mod- 
ern American way of life, it has not yet reached the 
level of the Constitution. The issue involved herein 
is not of the great public concern involved in Cun- 
ningham, a unique and limited situation. 

The trial court was therefore correct in sustaining 
the demurrers. The judgment of the trial court is 
affirmed. 

AFFIRMED, 

CLINTON, J., participating on briefs. 


IN RE INTEREST OF REBECCA ROMAN, A MINOR CHILD. . 
STATE OF NEBRASKA, APPELLANT, V. ANGELITA ROMAN, 
APPELLEE. 

327 N.W.2d 36 


Filed December 3, 1982. No. 81-879. 


1. Parental Rights: Appeal and Error. An appeal from an order ter- 
minating parental rights is reviewable de novo in this court. 
2. Parental Rights. A person’s parental rights may be terminated 
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under the provisions of Neb. Rev. Stat. § 43-208 (Reissue 1978) only 
upon proof by clear and convincing evidence. 

3. Courts: Final Orders: Appeal and Error. On appeal from the 
county court sitting as a juvenile court, an order of the District 
Court remanding the case to the county court for a further disposi- 
tional hearing is a final order appealable to this court under the 
provisions of Neb. Rev. Stat. §§ 25-1902 and 25-1315.03 (Reissue 
1979). 


Appeal from the District Court for Hall County: 
JOSEPH D. MarRTIN, Judge. Reversed and remanded 
with directions. 


Gary L. Schacht, Deputy Hall County Attorney, 
and William A. Francis, guardian ad litem, for ap- 
pellant. 


James H. Truell of Ahlschwede and Truell, for ap- 
pellee. 


Heard before Krivosua, C.J., BoSLAUuGH, McCown, 
WHITE, HASTINGS, and CAPORALE, JJ. 


PER CURIAM. 

This appeal arises from an action for the termina- 
tion of the parental rights of Angelita Roman in her 
infant daughter, Rebecca. The county court of Hall 
County, Nebraska, found that parental rights should 
be terminated. Termination was based on a finding 
that the child had been adjudicated a neglected and 
dependent child through the fault of its parents and 
“reasonable efforts, under the direction of the court, 
have failed to correct the conditions leading to the 
determination.’’ Neb. Rev. Stat. § 43-209(6) (Reis- 
sue 1978). Angelita appealed to the District Court, 
which affirmed the order of termination. Upon a 
motion for new trial the District Court granted a 
new trial and reheard the case, receiving into evi- 
dence the record of the previous proceedings in the 
county court and additional evidence. The District 
Court then reversed the order of the county court 
and remanded the cause to the county court for fur- 
ther ‘‘dispositional hearings.’’ The District Court 
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did not reverse the county court’s adjudication made 
on November 1, 1979, finding that Rebecca was a ne- 
glected and dependent child under the provisions of 
Neb. Rev. Stat. § 43-202 (Reissue 1978). The State 
has appealed from the order remanding the cause to 

the county court for dispositional hearings. 

The State makes the following assignments of 
error: (1) The District Court erred in reversing the 
county court’s order terminating parental rights. 
(2) The District Court erred in receiving, over objec- 
tion, testimony concerning an alleged change in cir- 
cumstances which occurred after the court’s order 
terminating parental rights. Angelita, of course, 
takes the contrary position and, in addition, urges 
that the order of the District Court remanding for 
further hearings is not a final and appealable order 
within the provisions of Neb. Rev. Stat. § 25-1902 
(Reissue 1979). 

Our review of the matter is governed by the fol- 
lowing principles. The action of the District Court is 
reviewable de novo in this court. If, however, the 
evidence is so conflicting as to be irreconcilable, we 
consider the opportunity of the trial court to have ob- 
served the witnesses and judged their credibility. 
Grant v. Doeschot, 189 Neb. 121, 201 N.W.2d 252 
(1972); State v. Worrell, 198 Neb. 507, 253 N.W.2d 843 
(1977). Under § 43-209 a person’s parental rights 
may be terminated only upon proof by clear and 
convincing evidence. In re Interest of Kimsey, 208 
Neb. 193, 302 N.W.2d 707 (1981). 

We first deal with Angelita’s contention that the 
order of the District Court remanding the cause to 
the county court for further dispositional hearing is 
not a final and appealable order under § 25-1902. 
That statute provides: ‘‘An order affecting a sub- 
stantial right in an action, when such order in effect 
determines the action and prevents a judgment, and 
an order affecting a substantial right made in a spe- 
cial proceeding, or upon a summary application in 
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an action after judgment, is a final order which may 
be vacated, modified or reversed, as provided in this 
chapter.’’ To support her contention Angelita cites 
Martin v. Zweygardt, 199 Neb. 770, 261 N.W.2d 379 
(1978). The cited case was an action for damages 
for breach of warranty in the sale of a tractor. The 
county court held the evidence was insufficient to 
support the petition and dismissed the action. On 
appeal, the District Court determined otherwise and 
remanded for a new trial. In discussing the applica- 
bility of the statute, we said at 771, 261 N.W.2d at 
380: ‘‘An order which affects a substantial right in 
an action and in effect determines the action is a 
final order. § 25-1902, R.R.S. 1948. When the sub- 
stantial rights of the parties in the action remain un- 
determined and the cause is retained for further ac- 
tion, the order is not final. Barry v. Wolf, 148 Neb. 
27, 26 N.W.2d 308. Prior to the enactment of section 
25-1315.03 in 1947, an order of the District Court 
granting a new trial in that court was not an ap- 
pealable order. Egan v. Standard Oil Co., 132 Neb. 
518, 272 N.W. 327. 

‘‘The order in question here vacated the judgment 
of the county court and remanded the cause for a 
new trial in the county court. The general rule is 
that a judgment of reversal with a remand for fur- 
ther proceedings is not final for the purposes of ap- 
peal. See, 4 Am. Jur. 2d, Appeal and Error, § 59, 
p. 580; 4 C.J.S., Appeal and Error, § 152(i), p. 506.’ 
We there held that the order remanding to the coun- 
ty court for a new trial was not a final and appeal- 
able order under § 25-1902. Implicit in our holding 
was the conclusion that Neb. Rev. Stat. § 25-1315.03 
(Reissue 1979), which, among other things, makes 
an order granting a new trial an appealable order, 
does not apply where the District Court remands to 
the county court for that new trial. 

After considering the purpose of our previous hold- 
ing in Martin v. Zweygardt, supra, and examining 
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various statutes (including those already men- 
tioned) which are in pari materia, i.e., they all re- 
late to appeals from the District Court or separate 
juvenile court to this court, we conclude that our 
holding in Martin v. Zweygardt, supra, is not appli- 
cable to the present situation. 

First, we observe that there is no separate statute 
governing appeals from the county court sitting as a 
juvenile court to the District Court. Neb. Rev. Stat. 
§ 43-202.03 (Reissue 1978) provides that such appeal 
shall be made in the manner ‘‘as in civil cases.”’ 
Neb. Rev. Stat. § 24-541 (Reissue 1979) provides in 
part: ‘‘In all cases not otherwise specifically pro- 
vided for, either party may appeal from the final 
judgment of the county or municipal court to the dis- 
trict court of the county where the judgment was 
rendered. All such appeals shall be de novo on the 
record except ... [matters described in Neb. Rev. 
Stat. § 30-1606 (Reissue 1979)]. In matters appealed 
de novo on the record, the district court may, in its 
discretion, receive additional evidence if the court 
determines that such evidence is reasonably neces- 
sary to determine the issues, make findings of fact 
and render judgment thereon. The district court 
may affirm, modify, or vacate the judgment, or may 
remand the case to the county or municipal court for 
a new trial.’’ 

Appeals from the separate juvenile court are gov- 
erned by Neb. Rev. Stat. § 43-238 (Reissue 1978). It 
provides: ‘‘Any final order or judgment entered by 
a separate juvenile court may be reviewed by the 
Supreme Court of Nebraska within the same time 
and in the same manner prescribed by law for re- 
view of an order or judgment of the district court; 
Provided, that when appeal is taken from a finding 
by the juvenile court severing parental rights, the 
cause shall be advanced for argument before the 
Supreme Court, and the Supreme Court shall, in or- 
der to expedite the preferred disposition of the case 
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and the child, render the judgment and write an 
opinion as speedily as possible.’’ 

It should be noted that §§ 43-202.03 and 24-541 con- 
tain comparable procedural provisions. If § 43-202.03 
is read with absolute literalness, there could never 
be any appeal to the Supreme Court until the judg- 
ments of the county court sitting as a juvenile court 
and the District Court are in agreement, for the stat- 
ute says: ‘‘Upon determination of the appeal, the 
district court shall remand the case to the county 
court for further proceedings consistent with the de- 
termination of the district court.’’ On the other 
. hand, the provisions for appeal from the separate 

juvenile court to the Supreme Court cannot be read 
to provide for such circular proceedings. It would 
be anomalous to treat identical orders of the two 
juvenile courts differently, i.e., if the separate 
juvenile court enters an order granting a new trial it 
is final and appealable, and if the District Court on 
an appeal from the county court sitting as a juvenile 
court grants a new trial (as it did in this case—with 
no appeal being taken), the order is appealable, but 
if it remands to the county court then the order is 
not appealable. We point out that §§ 43-202.03, 
43-238, and 24-541 are not concerned with defining 
final or appealable orders. Having examined the re- 
lated and pertinent statutes, we conclude that the or- 
der of the District Court remanding to the county 
court is a final and appealable order under the pro- 
visions of § 25-1902. Martin v. Zweygardt, 199 Neb. 
770, 261 N.W.2d 379 (1978), insofar as it might be 
applied to appeals in juvenile matters, is distin- 
guished. 

We note in passing that some of the statutes per- 
tinent in this case have since been repealed, amend- 
ed, or the number changed. Section 24-541 has been 
repealed. 1981 Neb. Laws, L.B. 42. Neb. Rev. Stat. 
§ 24-541.02(2) (Cum. Supp. 1982) provides: ‘‘Satis- 
faction of the requirements of subsection (1) of this 
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section shall perfect the appeal and give the district 
court jurisdiction of the matter appealed, except 
that in appeals from the county court sitting as a 
juvenile court the county court may act in accord- 
ance with section 43-202.03.’’ Section 43-238 is now 
§ 48-2,126 (Cum. Supp. 1982). A separate juvenile 
code has been adopted, Neb. Rev. Stat. §§ 43-245 et 
seq. (Cum. Supp. 1982). That code applies both to 
the separate juvenile court and the county court sit- 
ting as a juvenile court. § 43-245(4). 

We now examine the record de novo to determine 
whether the evidence supports the order of termina- 
tion by clear and convincing evidence. There is lit- 
tle conflicting evidence in the record. The record 
indicates that Rebecca was born on August 14, 1979, 
to Angelita, age 19, an unwed mother. On Septem- 
ber 13, 1979, pursuant to an order of the county 
court, Rebecca was placed in the custody of the Hall 
County Department of Public Welfare. The circum- 
stances leading to this order were that Angelita and 
her baby were found about September 5, 1979, living 
in a shed adjacent to the home of Angelita’s parents. 
The shed had no lights, heat, water, or sanitary fa- 
cilities. Its only furnishing was a bassinet for the 
baby. Angelita’s testimony was that her parents 
had ordered her out of their home, a two-bedroom 
residence in which nine other people were living. By 
the order of September 13, the physical custody of 
the child was placed with Mrs. Le Anderson, who the 
record shows is an experienced and capable foster 
parent. Arrangements were also made for Angelita 
to live with Mrs. Anderson. Apparently Angelita, 
with her baby, had been in the Anderson home from 
September 6 through 8 and on September 11. An- 
gelita left voluntarily and thereafter did not take ad- 
vantage of the arrangements to live with her child. 

On November 1, after a hearing, Rebecca was ad- 
judged by the county court to be a child who lacked 
proper parental care by reason of the fault or habits 
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of the parents. At the hearing on November 1 the 
testimony showed that after Angelita left the Ander- 
son home she lived at a motel with one Steve James 
(not the father of the child). The evidence also 
showed that Angelita did not have the knowledge 
necessary to properly care for the infant. She did 
not know how to properly feed, cleanse, diaper, 
bathe, or medicate the child. Specifically, she did 
not know how much food the child needed and lacked 
the patience to feed the child the necessary 
amounts. According to Mrs. Anderson, the child 
was difficult to feed and it took special effort to see 
that the child was sufficiently fed. Mrs. Anderson 
testified that Angelita was absolutely not capable of 
caring for Rebecca. She could, however, be taught 
to care for the child, as she had the necessary in- 
telligence. The clear inference to be drawn from 
the evidence is that, except for the State’s interven- 
tion, serious damage to the health of the child would 
have resulted. Angelita, during most of the time 
here involved, had regular employment but no 
means for caring for the child while at work. 

At the conclusion of the hearing of November 1 the 
court ordered that legal custody of the child remain 
with the Hall County Department of Public Welfare. 

On January 30, 1980, a dispositional hearing was 
held. Following this hearing the court continued 
legal and physical custody in the Hall County De- 
partment of Public Welfare; directed that Angelita 
attend parenting classes for a period of 6 weeks be- 
ginning January 31, 1980; ‘‘that the mother of the 
minor child spend a minimum of one morning per 
week in the home of Mrs. Le Anderson for the pur- 
pose of learning to feed, bathe and care for her 
child’’; and ‘‘That upon the expiration of forty-five 
(45) days from this date, the temporary physical. 
custody of the minor child be placed with her 
mother, Angelita Roman, without further order of 
the Court.”’ 


VOL. 212 SEPTEMBER TERM, 1982 927 


In re Interest of Roman 


On March 17, 1980, Angelita received custody of 
the child and had custody for 2 days. During that 
time she was employed at a restaurant and was still 
living with Steve James. During the:short time she 
had custody she reported to fellow workers that 
Steve James was physically abusing the child. This 
led to the removal of the child from her custody and 
to the filing of another petition which alleged that 
James was physically abusing the mother and plac- 
ing the child in physical danger, and that the mother 
refused to remove the child from the dangerous situ- 
ation. Angelita generally denied that petition. 

A hearing was held on the petition on April 10, 
1980. The State introduced evidence of Angelita’s 
statements to disinterested third parties that James 
was abusing the child. The abuse consisted of stick- 
ing his fingers in the child’s nose to keep the child 
from crying and picking up the playpen and dump- 
ing the child on the floor. Le Anderson also testi- 
fied. She stated that Angelita was to have the child 
returned to her on March 15, but called on that day 
and said Steve was drunk and she was afraid to take 
the baby on that day. Consequently, Angelita did 
not pick up the baby until the 17th. During the pe- 
riod from January 30 to March 17 Angelita saw the 
child only five times and on only two of those occa- 
sions did she participate in the care of the child. 
James testified and denied abusing the child, stating 
that on the occasion of the alleged nose and finger 
abuse he was merely playing with the baby. He fur- 
ther explained the playpen incident by stating it was 
an accident and that Angelita had exaggerated and 
made up the other version because she was jealous 
about his talking to some of his ex-girl friends. He 
stated that he and Angelita had plans to get mar- 
ried. Angelita denied that James came home 
drunk, and she related a version of the other inci- 
dents which coincided with James’ version, and es- 
sentially claimed she lied in what she told the disin- 
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terested witnesses. Rebecca was returned to Mrs. 
Anderson’s care on March 19, 1980. At that time 
James and Angelita were still living together. Fol- 
lowing this hearing the court continued in effect the 
temporary orders that had been made and directed 
that efforts between the welfare department and 
Angelita continue. 

On April 24, 1980, the State filed the motion to ter- 
minate the parental rights of Angelita and Michael 
Anders, the alleged father of Rebecca. The grounds 
alleged for termination of Angelita’s rights were re- 
peated and continued neglect after the adjudication 
hearing; failure to provide financial support and pa- 
rental protection; and, as described in the first para- 
graph of this opinion, that the minor child, Rebecca, 
had been adjudicated a child described in § 43-202, 
and reasonable efforts, under direction of the court, 
had failed to correct the conditions leading to such 
determination. It further alleged that no efforts 
have been or are being made by Angelita Roman to 
correct the existing conditions or to become capable 
of and accept the care of Rebecca. 

After a continuance at Angelita’s request the mat- 
ter was heard on June 1, 1981. Trial was on the rec- 
ord made in the county court. In addition, Angelita 
testified, as did a young man (not James) with 
whom she had been living the past 5 months. 

Angelita testified that she had separated from 
James in October 1980. She was currently employed 
at Monfort packing, earning $6.20 per hour. She 
acknowledged that she had not accepted the advice © 
of the persons directing her in the care of Rebecca 
because she wanted to do it her own way. She 
stated she had had experience in caring for children, 
her younger sisters, when she was 19 and the young- 
est sister was 13 or 14. She stated that during the 3 
days she had Rebecca in her custody she had ‘‘fed 
her good and bathe[d] her, changed her whenever 
she needed to.’’ She testified that too many people 
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had been advising her and this confused her. Her 
testimony, however, contained no details as to what 
the contradictory advice was. She testified that she 
did not make the specified visitations at Mrs. Ander- 
son’s because she was working from 3 p.m. until 11 
p.m. and was too tired to get up in the morning. 

Other evidence indicated Angelita had been work- 
ing regularly since May 8, 1980. She had separated 
from James, at first because he had been confined in 
a treatment center for alcoholics. After his return 
from the center he then moved out because of the 
upcoming termination hearing. The evidence also 
showed that from April 1980 through September 1980 
Angelita had made 15 of 20 scheduled visits to the 
child at the welfare office and that she had attended 
two of the six parenting classes she was required to 
attend. Mrs. Anderson was still caring for the child 
at the time of the termination hearing. Angelita had 
participated in the care of the child only to a very 
limited degree and her visits to the Anderson home 
to see the child before April were usually evening 
visits of very limited duration. The young man with 
whom Angelita was currently living testified that he 
and Angelita had met at Monfort’s where they both 
worked; that if Angelita got the child back and 
Angelita thought it better that he move out, he would 
do so; that he gave no financial support to Angelita, 
only moral support; and that he knew Angelita 
wanted her daughter back. 

The new trial before the district judge took place 
on August 25, 1981. At this new trial a psychologist 
and Mrs. Anderson testified. The former stated that 
she had seen Angelita the day before she testified, 
twice in August, and once in the months of May, 
June, and July; that Angelita’s personality disorder, 
described as passive aggressive and which pre- 
vented her from asserting herself to protect her 
child from abuse, still existed, but that her environ- 
ment had changed. Apparently, the psychologist 
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was referring to the departure of Steve James and 
that this minimized the possibility of abuse and ne- 
glect. 

Mrs. Anderson testified that since she had first 
seen Angelita her appearance and attitude had 
changed. She felt Angelita was capable of perform- 
ing as a mother but would require continuing super- 
vision. She stated that if she had testified at the 
termination hearing she would not have recom- 
mended that parental rights be terminated. Neither 
Angelita nor her male living companion testified at 
the new trial. 

Rebecca had been removed from Mrs. Anderson’s 
care in November 1980, following the county court’s 
termination of Angelita’s parental rights. Since that 
time, including the period of the new trial, Rebecca 
has been in another foster home where it is possible 
for her to remain, if necessary, until she reaches the 
age of majority. 

We point out that the foregoing recital of the pro- 
ceedings and evidence shows: (1) After approxi- 
mately 16 months of effort Angelita is not capable of 
caring for the child without supervision. It is true 
that Angelita’s conclusions are contrary to that evi- 
dence, but it is clear that she has made no substan- 
tial, practical demonstration of such capability. She 
was extremely uncooperative in the efforts of oth- 
ers, especially those of Mrs. Anderson, to aid her. 
(2) Following the end of Angelita’s living arrange- 
ments with James, she shortly thereafter entered 
into another such living arrangement with the man 
who testified on her behalf at the appeal. Nothing is 
known about this individual except his age, 22, that 
he is employed, and that he has expressed a willing- 
ness to give Angelita his ‘‘moral’’ support. (3) An- 
gelita has not advanced any plan or suggested any 
method by which Rebecca will be cared for while 
Angelita works, if the child should be returned to her 
custody and care. 
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Against the foregoing stands Angelita’s testimony 
supported by Mrs. Anderson’s opinion that the 
mother does genuinely love the child. A _ social 
worker testified the mother’s visits to the child up 
until the time of termination did not have an adverse 
emotional effect upon Rebecca. 

The District Court, in its order of remand to the 
county court, gave no reasons nor made any find- 
ings. 

On review de novo we find that the evidence is 
clear and convincing that, following the determina- 
tion that Rebecca was a child described in 
§ 43-202(2), reasonable efforts under the direction of 
the court failed to correct the conditions leading to 
the determination and, therefore, the judgment of 
the county court was correct. The judgment of the 
District Court is reversed and the cause is remanded 
with directions to reinstate the judgment of the 
county court. 

The above determination makes it unnecessary to 
consider the State’s second assignment of error. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., participating on briefs. 

BOSLAUGH, ce concurring. 

While I concur in the judgment of the court, I dis- 
agree with the analysis concerning the issue of 
whether the order of the District Court was an ap- 
pealable order. 

In State v. Belding, 190 Neb. 646, 211 N.W.2d 715 
(1973), we held that a dispositive order in a juvenile 
proceeding is a final order for the purposes of ap- 
peal. The order of the District Court in this case 
would have determined the action if it had been 
other than a juvenile proceeding. A juvenile pro- 
ceeding in this circumstance is of necessity of a con- 
tinuing nature. 

CAPORALE, J., dissenting. 

I respectfully dissent. There is no question but 
that Angelita Roman has been demonstrated to have 
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been a confused and rebellious child-mother whose 
living arrangements jeopardized the welfare of her 
own child. There is also no question, on the other 
hand, that Ms. Roman has matured a great deal and 
shows signs of being capable of maturing even more 
and of becoming an adult able to properly rear her 
daughter. 

She has terminated her relationship with the 
abusive boyfriend, she has obtained and retained 
gainful employment, she has begun to have frequent 
visits with her daughter, and she has an emotional 
tie with the child. It seems to me that under such 
circumstances it cannot be said that it has been 
“clearly and convincingly’’ shown that Ms. Roman 
has forfeited her right to raise and nurture her 
daughter. In re Interest of McKinzie, ante p. 399, 
323 N.W.2d 78 (1982); Santosky v. Kramer, 455 U.S. 
745, 102 8. Ct. 1388, 71 L. Ed. 2d 599 (1982). I recog- 
nize that generally it is in the best interests of a 
child to make a final determination with respect to 
terminating parental rights as soon as possible. In 
re Interest of Hastings, 211 Neb. 209, 318 N.W.2d 80 
(1982); In re Interest of Levey, 211 Neb. 66, 317 
N.W.2d 760 (1982). Yet we must not rush to do so un- 
til we are satisfied that reasonable efforts have 
failed to produce a capable parent. Neb. Rev. Stat. 
§ 43-209(6) (Reissue 1978). 

The evidence in this case establishes that although 
Ms. Roman. is not yet a fully capable parent, she is 
making progress in becoming one. We ought not 
terminate the parental relationship at this time. 
There is, after all, nothing either in this record or in 
human experience which teaches that all children 
removed from an imperfect but reasonably capable 
and loving parent fare better under the nurturing of 
the state, or are ultimately adopted by stable, loving 
parents. I would affirm the holding of the District 
Court remanding the cause to the county court to 
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continue the present arrangement for further evalu- 
ation of Ms. Roman’s progress. 
KrivosHa, C.J., and WHITE, J., join in this dissent. 


C. WaYNE ZEIGER, APPELLANT, V. FARMERS CO-OP 
ASSOCIATION OF YORK ET AL., APPELLEES. 
327 N.W.2d 43 


Filed December 3, 1982. No. 82-340. 


1. Motor Vehicles: Negligence. A left-hand turn across a public 
highway between intersections is a dangerous movement and no 
person shall turn a vehicle from the direct course upon a highway 
unless it can be accomplished with reasonable care and safety and 
then Eons after giving the statutorily required turn signal. 

When the driver of a motor vehicle looks to the 

rear wien he is 250 to 300 feet from making a turn and then does 

not look again until after the turn is started and too late to avoid a 

collision, he is negligent as a matter of law. 


Appeal from the District Court for Otoe County: 


RaYMOND J. CasE, Judge. Reversed and remanded 
for a new trial. 


Knudsen, Berkheimer, Richardson & Endacott, for 
appellant. 


Theodore L. Kessner of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellees. 


Submitted without oral argument. Krivosua, C.J., 
BosLAUGH, McCown, CLINTON, WHITE, HASTINGS, and 
CAPORALE, JJ. 


WHITE, J. 

The plaintiff, C. Wayne Zeiger, brought suit in the 
District Court for Otoe County, Nebraska, for prop- 
erty damage, medical expense, and personal injury 
incurred as the result of a collision between plain- 
tiff's van and defendant Farmers Co-op Associa- 
tion’s (Co-op) semitruck driven by its employee, 
Keith W. Sanmann. The trial court submitted the 
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cause to a jury on the negligence of defendant’s 
driver and contributory negligence of the plaintiff. 
The jury returned a general verdict for the defend- 
ants. Plaintiff appeals. We reverse and remand. 
Two assignments of error are urged: (1) The 
trial court erred in failing to direct a verdict for the 
plaintiff on the issue of defendants’ liability and in 
failing to instruct the jury that defendants were li- 
able to the plaintiff as a matter of law, and (2) In the 
alternative the court erred in failing to direct a ver- 
dict for the plaintiff on the issue of defendants’ negli- 
gence and in failing to instruct the jury that defend- 
ants were negligent as a matter of law. We sustain 
the second assignment, but we overrule the first. 
The plaintiff was, on the accident date, May 20, 
1978, employed as plant manager of the American 
Cyanamid Company plant near Weeping Water, Ne- 
braska. Mr. Zeiger left the plant at approximately 
“11 a.m. via a county road and thence right onto 
Highway 50 in a southerly direction. The Co-op 
truck was in front of the Zeiger van and also 
traveling south. The Co-op driver was enroute from 
a corn delivery to the Hopper quarries whose pri- 
vate drive (the site of the accident) is on the east 
side of Highway 50 and approximately 2,200 feet 
from the point where Zeiger entered the highway. 
According to the testimony of the Co-op driver he 
passed the Weeping Water turnoff at about 40 to 45 
miles per hour. Highway 50 immediately south of 
the turnoff is level for approximately 9800 feet, 
ascends a small hill for approximately 1,000 feet and 
levels off about 400 feet from the accident site. 
From a point 1,400 feet from the site, there is a no 
passing zone for southbound traffic marked by a 
solid yellow line. The solid yellow line extends to 
approximately 400 feet from the private drive. A 
second lane for southbound traffic begins approxi- 
mately at the point where the no passing zone be- 
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gins, and the lane extends to approximately 600 feet 
beyond the private drive. 

The Co-op driver at all times drove in the eastern- 
most of the two southbound lanes. When his truck 
reached the point about 400 feet north of the drive, 
his speed was 40 miles per hour. He checked his 
mirrors, left and right, and saw no southbound traf- 
fic behind him. He testified the distance was 300 to 
350 feet from the drive. He engaged his left-turn 
signals on the tractor and the trailer. At about 250 
to 300 feet from the drive he again looked in his rear- 
view mirrors, saw no one, and down-shifted to begin 
slowing for the turn. His brakes were never ap- 
plied. When he was 25 feet from the driveway he 
commenced his left turn, to the extent that his left 
front wheel was 2 to 3 feet across the centerline. At 
that time he looked in his left-hand mirror and saw 
plaintiff’s van for the first time, an estimated 80 feet 
behind his trailer and partially in the northbound 
lane, apparently in the act of passing defendant’s 
truck. At the same time that he saw plaintiff he 
heard squealing of tires and saw plaintiff begin to 
turn back into the southbound lane. Plaintiff’s van 
struck the right rear of the truck with the left front 
of the van. The point of impact was approximately 
4 feet 7 inches west from the line dividing the north 
and southbound lanes. 

No evidence was introduced which would have re- 
quired the trial court to hold as a matter of law that 
plaintiff was contributorily negligent, nor does de- 
fendant Co-op contend otherwise in this court. 

Did the trial court err in failing to find as a matter 
of law that the Co-op driver was negligent? We are 
convinced that it was. 

We have uniformly held that ‘‘The most dangerous 
movement on public streets or highways is the left- 
hand turn. While the left-hand turn at intersections 
is within the purview of this statement, the left-hand 
turn across a favored public highway between inter- 
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sections is a particularly dangerous one. Legisla- 
tures have seen fit to regulate such movements and 
courts have required a degree of care commensurate 
with the danger. The language of our statute states 
‘that no person shall turn a vehicle from the direct 
course upon a highway unless such movement can 
be made with reasonable safety, and then only after 
giving the statutory signal. In other words, the giv- 
ing of the statutory signal is not enough, one must 
exercise reasonable care under all the circum- 
stances. He cannot rely on holding out his arm and 
trust that all may see it. He must take reasonable 
precautions for his own safety and the safety of oth- 
ers before he undertakes a left turn between inter- 
sections where such movements are not antici- 
pated.’’ Petersen v. Schneider, 153 Neb. 815, 819, 46 
N.W.2d 355, 358 (1951); Rowedder v. Rose, 188 Neb. 
664, 199 N.W.2d 18 (1972). 

In the case before us the defendant’s driver looked 
to the rear when he was 250 to 300 feet from the 
drive, and then did not look again until after the turn 
was started and it was too late to avoid a collision. 
“The requirement that one must look to the front 
and rear before making a left turn between intersec- 
tions is not met by looking at a point 200 feet distant 
from the place of the intended left turn. One must 
look at a time when possible danger could be ob- 
served. The observations must be made immedi- 
ately before the impending movement; otherwise, 
as in this case, the observation would be completely 
ineffective for the accomplishment of the purpose in- 
tended.’’ Petersen v. Schneider, supra at 820, 46 
N.W.2d at 358-59. 

The failure to look at a time when looking would 
have been effective was negligence as a matter of 
law, and the court was in error in not so holding and 
instructing the jury. 

At the same time we are not convinced that plain- 
tiff was entitled to a directed verdict of liability. 
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The driver of the Co-op truck testified that the left- 
turn signal was on 350 feet from the driveway. 
Plaintiff had an available lane to pass to the right of 
the defendant’s truck. There was evidence from 
which a finder of fact could hold that plaintiff him- 
self was contributorily negligent. Indeed, the jury 
may have so found, but we cannot discern this from 
a general verdict. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


INDEX 


Acquiescence. 


1. 


The establishment of a real estate boundary line by 
acquiescence involves more than a mere establishment 
of a line by one party and the taking of possession by 
such party. It involves the idea that the landlord, with 
knowledge of the line so established and the possession 
taken, assents thereto, and this may be shown by con. 
duct, by words, or even by the silence of the landlord. 
However, there must be something in the record to 
show that the party charged with acquiescence con- 
sented to the act of the other in establishing the line 
and assuming possession. Benderv. James........... 
Acquiescence involves the idea of notice or knowledge 
of conditions, and the evidence must disclose that, with 
such notice and knowledge, the one charged with ac- 
quiescence did something that indicated an assent to 
such conditions and an acquiescence therein. Bender 
MATAIMNCS 5.544 osres etait, Se seh telare, 8 Wsas aes. Beal d Be RU ENE 
In order to establish a boundary by acquiescence, it is 
not necessary that the acquiescence should be mani- 
fested by a conventional agreement, but recognition 
and acquiescence must be mutual, and both parties 
must have knowledge of the existence of a line as a 
boundary line. Hausnerv. Melia ..................... 
The establishment of a boundary line between adjacent 
lots by recognition and acquiescence involves the idea 
that the adjacent owner, with knowledge of the line so 
established and the possession so taken, assents 
thereto, or that circumstances exist from which assent 
may be reasonably inferred. Hausnerv. Melia ....... 
Where the owners of adjoining land occupy their re- 
spective premises up to a certain line, which they 


mutually recognize and acquiesce in as the boundary © 


line for a long period of time, there is a presumption in 
favor of such line being the true one, which can only be 
overcome by clear proof to the contrary. Where such 
recognition and acquiescence has continued beyond the 
10-year period fixed by the statute of limitations, the 
presumption becomes conclusive. Hausner v. Melia .. 
Where a common boundary marked by a fence line has 
been recognized and acquiesced in by the abutting 
landowners and their grantors for more than 10 con- 
secutive years, such common boundary is then the es- 
tablished boundary between the properties involved. 
Spilinek v. Spilinek ........... 00... eee cece ee eee 
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All pending actions and proceedings to recover a pen- 
alty which have not been prosecuted to a final judg- 
ment are defeated by the repeal of the statute. There- 
fore, the repeal of a statute which imposes a penalty 
will prevent any prosecution, trial, or judgment for 
penalties accruing while such statute was in force, un- 


less the contrary is provided in the repealing statute or ~ 


some other existing statute. Farmland Enterprises, 
Inc. v, Schueman .......... ccc eee eee 
The benefits afforded a borrower under the usury laws 
of the State of Nebraska do not constitute an inde- 
pendent cause of action but only a defense to a cause of 
action. Farmland Enterprises, Inc. v. Schueman ..... 
A mere penalty never vests, but remains executory; 
the repeal of a statute before a penalty is enforced is 
not a deprivation of vested rights. The unqualified re- 
peal of a statute imposing a penalty operates the same 
way as the repeal of a strictly criminal statute. It 
abrogates all rights of action which have not been re- 
duced to judgments. Farmland Enterprises, Inc. v. 
Schueman: 6.4805 154 ise ae esa od apne eladeans dated 
Generally, a suit cannot be maintained by one taxpayer 
on behalf of himself and others similarly situated to re- 
cover taxes alleged to have been illegally assessed, but 
each taxpayer must bring action on his own behalf. 
Riha Farms, Inc. v. County of Sarpy .................. 
The right of a party to sue as representative of a class 
may be determined on motion for summary judgment. 
Sarratt v. Lincoln Benefit Life Co. ..................... 
A party having an interest adverse to the interests of 
the parties sought to be represented may not sue as 
representative of a class under the provisions of Neb. 
Rev. Stat. § 25-319 (Reissue 1979). Sarratt v. Lincoln 
Benefit, Life: Co. i. esx sake cia keea iia chia eynenea dens 
Potentially conflicting interests within the class are in- 
compatible with the maintenance of a true class action. 
Sarratt v. Lincoln Benefit Life Co. ..................... 
Where the record demonstrates the potentiality of con- 
flict, either within the class or between the person who 
seeks to represent the class and the class, it is appro- 
priate to dispose of the class aspect of the case upon 
motion for summary judgment. Sarratt v. Lincoln 
Benefit Life Co. 2.0.0... ccc c cece tence eee eeenas 
Both legal and equitable principles may be enforced in 
the same action according to the facts. The essential 
character of the cause of action and the remedy or re- 
lief it seeks, as shown by the allegations of the com- 
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INDEX 


plaint, determine whether a particular action is one at 
law or in equity, unaffected by the conclusions of the 
pleader or what the pleader calls it, or the prayer for 
relief. Nebraska Engineering Co. v. Gerstner ......... 
Ordinarily, a demand upon the responsible officers of 
the governmental subdivision or municipal corporation 
that they take action is necessary and a condition 
precedent to the right of a taxpayer to maintain an ac- 
tion for the recovery of funds on behalf of the govern- 
mental entity. Lake v. Piper, Jaffray & Hopwood Inc. 
Hall v. Cox Cable of Omaha, Inc. ...................... 
Where a taxpayer brings an action against the officers 
of a governmental subdivision or municipal corporation 
for the recovery of funds on behalf of such govern- 
mental entity without making a prior demand, the re- 
sistance to such action by the subdivision or corpora- 
tion in the nature of a demurrer attacking the legal ca- 
pacity of the plaintiff to sue because of that deficiency 
generally does not constitute a waiver of that require- 
ment. Lake v. Piper, Jaffray & Hopwood Inc. ........ 
A person seeking to restrain the acts of a municipal 
body must show some special injury peculiar to himself 
aside from and independent of the general injury to the 
public unless it involves an illegal expenditure of public 
funds or an increase in the burden of taxation. Hall v. 
Cox Cable of Omaha, Inc. .............. 2.00. 
Green v. Cox Cable of Omaha, Inc. .................... 
Whether the nature of an action is legal or equitable is 
to be determined from its main object, as disclosed by 
the averments of the pleadings and relief sought. White 
v. Medico Life Ins. Co. 1.00.0... ec e ee eee 
Although a defendant may present any defense, legal 
or equitable, interposing an equitable defense does not 
convert an action otherwise at law into one in equity. 
White v. Medico Life Ins. Co. .................0.00. 00s 


Administrative Hearings. 
That which is relevant, admissible, and tends to estab- 


lish the facts in issue is competent evidence in the con- 
text of administrative hearings. Beasley v. City of 
Omanhay «sisi. p:24ackicihilere 26.05 Sgt owes Bek gohan wa Solem SEE 


Administrative Law. 


1. 


2. 


Where an administrative body has acted within its ju- 
risdiction and there is some competent evidence to sup- 
port its findings and order, the order will be affirmed. 
Beasley v. City of Omaha ............................. 
The investigation conducted by an administrative body 


941 


440 


570 
887 


570 


887 
915 


901 


901 


153 


153 


942 


INDEX VOL, 212 


is not intended to be carried out in observance of the 
technical rules adopted by courts of law. Beasley v. 
City Of Omaha? ...20 08 525 eye Sisk oe MS epics dala foie 


Adverse Possession. 


1. 


Agency. 


Alimony. 


1. 


If possession of real estate is entered upon by one as a 
tenant under an agreement with the owner, the occu- 
pant cannot assert ownership by adverse possession un- 
til he first surrenders possession, or the tenant, by 
some unequivocal act, notifies the landlord that he no 
longer holds under the agreement made. Bender v. 
JAMCS) os iio ce a iy ed Ss Wee ee pees 
By continuous adverse use under claim of right for 10 
years the public may acquire a highway along a section 
line. Olson v. Bonham ............. 0.0... cece eee ence 
The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period, and the width of the public highway ac- 
quired by prescription must be determined as a ques- 
tion of fact by the character and extent of the use or the 
amount dedicated to public use, but it may be more or 
less than the width of a public highway as prescribed 
by statute. Olson v. Bonham .....................000. 
If the public has acquired the right to a highway by 
prescription, it is not limited in width to the actual 
beaten path, but the right extends to such width as is 
reasonably necessary for public travel. Olson v. 
Bonhams esse. cessed eed oot Vite De Pade ea ehaaN Bak 
Where a prescriptive right for highway use has been 
acquired along a section line, the right extends to the 
beaten path and such width as is reasonably necessary 
for public travel. It does not extend to the statutory 
width unless that width has been established by the use. 
Olson v. Bonham ........... eee cee eee 
To establish an easement by prescriptive use, such use 
must be adverse, under a claim of right, continuous 
and uninterrupted, open and notorious, exclusive, and 
continuous for the full prescriptive period. Spilinek v. 
Splines cos Risers eae eT a eas ea ae ha ed 


An agency between husband and wife may be created by 


slight circumstances. Buffalo County v. Richards 


How property, inherited by a party during the mar- 
riage, will be considered in determining division of 
property or award of alimony must depend upon the 
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facts of the particular case and the equities involved. 

Koubek v. Koubek ............. 0... s cece eee 2 

Van Newkirk v. Van Newkirk ............... 5.025 eee ee 730 
2. The division of property and the issue of alimony are to 

be determined upon the consideration of all the facts 

and circumstances. Koubek v. Koubek ............... 2 
8. When dissolution of a marriage is decreed, the court 

may order payment of such alimony by one party to the 

other and division of property as may be reasonable, 

having regard for the circumstances of the parties, 

duration of the marriage, a history of the contributions 

to the marriage by each party, including contributions 

to the care and education of the children, and interrup- 

tion of personal careers or educational opportunities, 

and the ability of the supported party to engage in gain- 

ful employment without interfering with the interests of 

any minor children in the custody of such party. Pyke 

ViePY RG) cic ctor he eh org a Bee Ee Sea pS Ae 114 
4. The purpose of alimony is to provide for the continued 

maintenance or support of one party by the other when 

the relative economic circumstances and the other 

criteria enumerated in Neb. Rev. Stat. § 42-365 (Cum. 

Supp. 1980) make it appropriate. Pyke v. Pyke ....... 114 
5. In determining whether alimony should be awarded, in 

what amount, and over what period of time, the ulti- 

mate criterion under the statute, as well as under the 

former decisions of this court, is one of reasonableness. 

The relevant considerations will vary from case to 

case. Pyke vi Pyke: i. sctcsnjadieie cee sae sete wadeatiee ss 114 
6. Where the situation of the parties and the contingencies 

are such that the amount of alimony cannot be placed 

in a lump sum without danger that such allowance may 

prove unjust or inequitable to one or the other of the 

parties, it is therefore proper for the courts to provide 

for the payment of a stated sum at fixed times over an 

indefinite period. Pyke v. Pyke ....................08. 114 
7. A trial court, in determining what, if any, alimony 

should be awarded a spouse, may recognize that the 

spouse ordered to pay the alimony may have, by way of 

income for his own maintenance and support, a mili- 

tary pension or may have the proceeds of a military 

pension from which he may be able to make alimony 

payments, although the court cannot award an interest 

in the pension to the nonmilitary spouse. Pyke v. Pyke 114 
8. One of the elements to be considered in the allowance 

of alimony is the earning capacity of the husband. 

Carruth v. Carruth ......... ienihewheria nda tenee Gules 124 
9. Except for amounts which have accrued prior to a peti- 
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tion to modify, orders for alimony may be modified or 
revoked for good cause shown. Neb. Rev. Stat. § 42-365 
(Reissue 1978). Sloss v. Sloss ............... 0.0.00 eae 
A change in the circumstances of the parties since the 
entry of the alimony order is a prerequisite to a modifi- 
cation of the alimony decree. Not every change in cir- 
cumstances will warrant such modification, but only 
changes of circumstances which are material and sub- 
stantial. Sloss v. Sloss ........... 0... 0. cece e ee eee eae 
In actions for the modification of alimony in a dissolu- 
tion of marriage proceeding, it is the duty of this court 
to review de novo the determination of the District 
Court as to whether a change in circumstances has oc- 
curred which justifies the modification of the original 
decree. SlosS v. SIOSS ............ ccc cece eee ene 


Appeal and Error. 


1. 


The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury verdict 
and it will not be set aside on appeal unless clearly 
wrong. Atlas Steel & Wire Corp. v. L & M Constr. 
Chemicals; Ine. 4563.5 its oe peed vane gains aren de 
Noll v. Valley County Hospital ........................ 
England v. Leithoff ............. 0. cece cece ee 
Grubbs: V;. Kula. i3.c..c.008300 Sos san ates ra Ohi fey" 
White v. Medico Life Ins. Co. ................... 0.0000. 
On appeal from the small claims court to the District 
Court, there is no requirement for the filing of a new 
petition, nor provision for taking of a default for failure 
to answer a new petition absent an order from the Dis- 
trict Court directing the filing of a new petition and 
answer thereto. Hodson v. Johnson ................... 
An order confirming a judicial sale under a decree 
foreclosing a mortgage on real estate will not be re- 
versed on appeal for inadequacy of price, when there 
was no fraud or shocking discrepancy between value 
and the sale price, and where there is no satisfactory 
evidence that a higher bid could be obtained in the 
event of another sale. Nebraska Federal Savings & 
Loan Assn. v. Patterson ............. 0... cece eee eee eee 
The determination of the finder of fact on the issue of 
competency will not be disturbed unless there is insuffi- 
cient evidence to support the findings. The test of 
mental capacity to plead or stand trial is the same. 
State’ Vv: Beans :..00 60 hseced Res i sn giele ns each aoa re sold a 
A person seeking post conviction relief has the burden 
of establishing a basis for such relief, and the findings 
of the District Court in denying relief will not be dis- 
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turbed on appeal unless they are clearly erroneous. 


State:v Beans: iesik Adi Sek ee eas Bh ee eed 31 
State:vi Otey evcescae ected teas eeihde nse hee oe eRe 103 
State v. Stranghoener .............. 0. cece eee 203 
State'v. Herren | 5 6s ¢sei deed teeta hae SMa ee es 706 


6. In equity actions, it is the duty of the Supreme Court to 
try the issues of fact de novo on the record and to reach 
an independent conclusion thereon without reference to 


the findings of the District Court. Trumanv. Martin .. 52 
City of Hastings v. Jerry Spady Pontiac-Cadillac, Inc. 137 
Brommer v. City of Hastings ............... cc cn ee eee 367 
Barry v. Wittmersehouse ..................0 0002s ee eee 909 


7. On an appeal from a judgment in equity, when credible 
evidence on materia] questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 


other. Trumanv. Martin ............... 0.0.0 ee eee eee 52 
City of Hastings v. Jerry Spady Pontiac-Cadillac, Inc. 137 
Barry v. Wittmersehouse .............. 2.0... ee eee eens 809 


8. An appeal from a county board of equalization is heard 
as in equity and is tried de novo in this court. Arneson 
v. Cedar County 0.00... ccc ccc ete 62 
9. The presumption that a board of equalization has faith- 
fully performed its official duties disappears when 
there is competent evidence on appeal to the contrary, 
and from that point on the reasonableness of the valu- 
ation fixed by the board of equalization becomes one of 
fact based upon evidence, unaided by presumption. 
Arneson v. Cedar County .......... 0.0.0. ...... 0.0000 62 
10. In a law action it is not within the province of the Su- 
preme Court to weigh or resolve conflicts in the evi- 
dence. The credibility of witnesses and the weight to 
be given their testimony are for the trier of fact. 
Havelock Bank of Lincoln v. Bargen .................. 70 
11. A verdict by a jury based upon conflicting evidence will 
not be set aside on appeal unless it is clearly wrong. 
Havelock Bank of Lincoln v. Bargen .................. 70 
12. Where an administrative body has acted within its ju- 
risdiction and there is some competent evidence to sup- 
port its findings and order, the order will be affirmed. 
Beasley v. City of Omaha .......................00005. 153 
13. Where there is irreconcilable conflict in the evidence on 
a material issue, the reviewing court will, in deter- 
mining the weight of the evidence of the witnesses, con- 
sider the fact that the trial court observed them and 
their manner of testifying and must have accepted one 
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version of the facts rather than the other. Martinez v. 
DSi] 1 2) 918) | ee a ee er 
On appeal from the revocation of a motor vehicle op- 
erator’s license under our implied consent statute, the 
Nebraska Supreme Court reviews the findings of the 
trial court de novo. Bauer v. Peterson ................ 
Although we review such cases de novo, where there is 
a conflict in the evidence, great weight is given the fact 
that the trial court had the opportunity to see, hear, and 
observe the witnesses and the presentation of evidence 
firsthand in deciding which body of evidence deserved 
the greater credibility. Bauer v. Peterson ............ 
In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be considered 
in the light most favorable to the successful party. 
Pollard v. Wright’s Tree Service, Inc. ................. 
The findings of fact made by the Workmen’s Compen- 
sation Court after rehearing have the force and effect 
of a jury verdict and will not be set aside on appeal un- 
less clearly wrong. Pollard v. Wright’s Tree Service, 
SMG ay hia tS PAE ROL RN SHAS Re REED ERR ee 
Hatting v. Farmers Co-op Assn. .................00000- 
Renshaw v. Merrigol-Adler Bakery .................5. 
Negrete v. Western Electric Co., Inc. .................. 
The determination of the feasibility of a general benefit 
project by the board of directors of a natural resources 
district, and the adoption and implementation of such a 
project, is a legislative function and is not within the 
scope of judicial review where the specific statutory re- 
quirements for such action have been met. Fisher & 
Trouble Creek v. Lower Platte No. Nat. Resources 
DiSts.c:46 Cees sca Lae ey ewes a ew Sis Oh taa Saas perce 
A defendant in a post conviction proceeding may not 
raise questions which could have been raised on direct 
appeal and which do not involve questions making the 
judgment of conviction void or voidable under the state 
or federal Constitutions. State v. Stranghoener ....... 
An appeal of a juvenile proceeding to this court is 
heard de novo upon the record; and the findings of fact 
by the trial court will be accorded great weight because 
the trial court heard and observed the parties and wit- 
nesses. In re Interest of Reed .......................0. 
In re Interest of Ditter ............ 00... 
In re Interest of McKinzie ............. 0.0... cee eee 
The admission into evidence of a confession constitutes 
an independent determination by the trial court that 
the confession was voluntarily made. Such determina- 
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tion will not be set aside on appeal unless such finding 
is ‘‘clearly erroneous.’’ State v. Hunt ................. 
State'v.. Hunt: .é oc 4 tai ei ge eeee owned os emai ie 
An order terminating parental rights to children is re- 
viewed de novo upon the record in this court. In re In- 
terest of Hollenbeck ......... 0.0 cece cece eee eee 
In re Interest of Wanek ............ 0... c cece eee eee 
In re Interest of Roman ............... 00.0 c cece eee 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that as a matter of law it can be said that it is in- 
sufficient to support a verdict of guilty beyond a rea- 
sonable doubt. State v. Bartholomew ................. 
Before an error in the giving of instructions can be con- 
sidered as a ground for reversal of a conviction, it must 
be considered prejudicial to the rights of the defendant. 
State v. Bartholomew ................ cece e anes ee tn Pat 
The mere statement of a defendant that the giving of an 
instruction was prejudicial, without proof of such preju- 
dice, does not constitute sufficient grounds for the 
reversal of a conviction. State v. Bartholomew ....... 
This court will not entertain objection to the admission 
of evidence when no objection thereto has been made in 
a proper and timely fashion at the trial level. State v. 
GOPE: fa he Ra ele a Tse hs ik ae eae ere oi fare Ww wtp aberee 
This court will not set aside a conviction unless the de- 
fendant meets his burden of showing that the error 
claimed created not merely a possibility of prejudice 
but, rather, that it worked to his actual prejudice. 
State: vi:-Gore:. cg sy aiek aan se fyeiei tbe NE peer nat 
When the object of the cross-examination is to col- 
laterally ascertain the accuracy or credibility of the 
witness, some latitude should be permitted, and the 
scope of such latitude is ordinarily subject to the dis- 


cretion of the trial judge and, unless abused, its exer-_ 


cise is not reversible error. State v. Pitts ............. 
An order dismissing one cause of action while a second 
cause of action arising out of the same factual circum- 
stances and involving the same parties but asserting a 
different legal theory of recovery remains pending for 
trial does not constitute a final appealable order. P. R. 
Halligan Post 163 v. Schultz ...................... 0005. 
Equity actions on appeal to this court are triable de 
novo on the record and we are required to reach an in- 
dependent conclusion without reference to the findings 
of the District Court, subject to the condition that when 
the evidence on material questions of fact is in irrecon- 
cilable conflict, we will, in determining the weight of 
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the evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying and 
must have accepted one version of the facts rather than 
the opposite. Kleager v. Schaneman .................. 
Where error in a trial exists only as to the issue of dam- 
ages and the judgment is in other respects free from 
error, and it is clear that no injustice will result from 
doing so, this court may, when remanding a cause fora 
new trial, limit the new trial to such issue. O’Neil v. 
Behrendt). iene sunita hoe eo blelee Sart aes ass & Saket 
In an appeal from property valuations set by a board of 
equalization, the taxpayer has the burden of proving 
that the value of his property has been arbitrarily or 
unlawfully fixed by the board of equalization in an 
amount greater than its actual value, or that its value 
has not been fairly and proportionately equalized with 
all other property, resulting in a discriminatory, un- 
just, and unfair assessment. Riha Farms, Inc. v. 
County of Sarpy ......... 0. ccc ccc ccc cece ene eeees 
Hastings Building Co. v. Board of Equalization ........ 
Findings of fact made by the Nebraska Workmen’s 
Compensation Court following rehearing have the same 
force and effect as a jury verdict in a civil case, and 
will not be set aside unless the evidence is insufficient 
to warrant the making of the award or the findings of 
fact do not support the award. Butler v. Midwest Sup- 
DIY! CO aissvinash She canedeaih bat haere ieee arated rence cated Recast AGE aro ba 
An appellate court cannot acquire jurisdiction of a 
cause if the court from which the appeal was taken had 
no jurisdiction of the subject matter. Bd. of Ed. of 
Keya Paha County v. State Board of Education ........ 
The parties cannot confer subject matter jurisdiction 
on a judicial tribunal by either acquiescence or con- 
sent. Bd. of Ed. of Keya Paha County v. State Board of 
BGucation® siete ssid ot ove Uaewee oe sgels eanaad ae Nak 
Proceedings for review under the Administrative Pro- 
cedures Act, Neb. Rev. Stat. §§ 84-917 et seq. (Reissue 
1981), shall be instituted by filing a petition in the Dis- 
trict Court of the county where the action is taken. In 
a proceeding authorized by Neb. Rev. Stat. § 79-1103.05 
(Reissue 1981), the action is taken in the county where 
the State Board of Education conducts its hearing. Bd. 
of Ed. of Keya Paha County v. State Board of Educa- 
MOM nx Je susdin obese is teeta Db Nees Bete eho o nana bsen es 
The right of appeal is statutory and the requirements of 
the statute are mandatory and must be complied with 
before the appellate court acquires jurisdiction of the 
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subject matter of the action. Bd. of Ed. of Keya Paha 

County v. State Board of Education ................... 448 
38. It is not within the province of this court in a law action 

to resolve conflicts in or to weigh evidence. If there is 

a conflict in the evidence, this court will review the 

judgment rendered, will presume the controverted 

facts were decided by the trial court in favor of the suc- 

cessful party, and the findings will not be disturbed on 

appeal unless clearly wrong. England v. Leithoff ..... 462 
39. Notice of appeal from a decision on rehearing in the 

Nebraska Workmen’s Compensation Court must be 

filed within 1 month of the judgment or within 1 month 

of the order denying the motion for a new trial. 

Battiato v. Falstaff Brewing Corp. ..............05-00. 474 
40. A party’s motion to withdraw a rest for the purpose of 

offering additional evidence is not a motion for a new 

trial and does not extend the time for appeal from a 

final judgment. Battiato v. Falstaff Brewing Corp. ... 474 
41. The only errors which require reversal of a cause are 

those prejudicial to the right of the accused, or which 

constitute the denial of a substantial legal right. State 

Vi TE VANS i sec ion Sl Sef ed Te EEAA A on Ole us Reta avess 476 
42. The exercise by the trial court of its discretion in ruling 

on the admission or rejection of evidence in a jury trial 

will generally not be reviewed by this court, unless it is 

clearly or plainly shown that the trial court abused its 

discretion. In re Estate of Camin ..................... 490 
43. The receipt or rejection of collateral evidence is largely 

within the discretion of the trial judge, and his rulings 

in that regard will rarely be disturbed. In re Estate of 

CAMAN eel eete is eda Sa Re ee cee 8S ER ee eee Reta ot 490 
44. Where the trial court has ordered a reduction of the 

verdict as a condition of denying a new trial, such order 

will not ordinarily be reversed unless an abuse of dis- 

cretion is shown. Barbour v. Jenson Commercial Dis- 
: tPibuting Co: wisseieu saws iissese ced uae tie meats 512 
45. On appeal to this court of an equitable action to compel 

specific performance of a promise made to make a 

will, we must hear and determine the matter de novo 

and reach an independent conclusion without being in- 

fluenced by the findings of the trial court. In re Estate 

OF Layton oo iis Pit sa ey sce he es we ea 518 
46. A proper judgment will not be reversed even if the trial 

court did not give the right reason for its rendition. 

Leo A. Daly Co. v. Omaha-Douglas Public Bldg. Comm. 533 
47. Asa court of review, the Nebraska Supreme Court can- 

not consider constitutional issues not properly before 

the court below. State ex rel. Douglas v. Schroeder ... 662 
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In post conviction proceedings under Neb. Rev. Stat. 
§§ 29-3001 et seq. (Reissue 1979) the District Court is the 
trier of disputed questions of fact and it is not ordi- 
narily for the Supreme Court to determine questions of 
credibility. State v. Tiff .............. eee. 
As a general rule, where a plaintiff is allowed to con- 
tinue prosecution of the cause of action on behalf of 
himself, but is denied class action status, no substantial 
right of the plaintiff has been affected by such denial 
and that order is not a final order which may be ap- 
pealed. Lake v. Piper, Jaffray & HopwoodIne. ....... 
In the absence of an abuse of discretion, a sentence im- 
posed within statutory limits will not be disturbed on 
appeal. State v. Last ........... cece eee 
State vi,Parks. ic .o cee Wes aoe abeys nadie cde beans a eden SRS 
State:'v 2 Cook: f.'s ga obs Goive ae bh ew tan dra ee Mees 
The granting of probation as opposed to the imposing of 
a sentence is a matter which is left to the sound discre- 
tion of the trial court, and, absent a showing of abuse, 
this court will not on appeal disturb the trial court’s de- 
nial of probation. State v. Last ....................... 
In actions for the modification of alimony in a dissolu- 
tion of marriage proceeding, it is the duty of this court 
to review de novo the determination of the District 
Court as to whether a change in circumstances has oc- 
curred which justifies the modification of the original 
decree. Sloss v. Sloss .......... 0... cece cece eee ees 
An action under the Political Subdivisions Tort Claims 
Act is tried to the court without a jury. Upon appeal to 
this court the findings of fact by the trial court will not 
be overturned unless clearly wrong. Hume v. Otoe 
Counitye i: 55 pce eaiedik 3 ooGie. a. Seve dle aA hag w enieanet ee eae ss 
Wakenight v. State ........ 00.0... eee eee 
It is not the province of this court to resolve conflicts in 
the evidence, pass upon the credibility of witnesses, de- 
termine the plausibility of explanations, or weigh the 
evidence. State v. Parks ..................0.000 0c eaee 
Facts constituting entrapment are ordinarily to be de- 
termined by the jury or trier of fact in each individual 
case, and its findings will be disturbed only when the 
preponderance of evidence against such findings is 
great and they clearly appear to be wrong. State v. 
POPs? 20 Sisi ost Patek selves wh 2it, Scag Pau aieta deareitecs eavennscte 
Appeals involving the administration of a trust are 
equity matters and are reviewable in this court de novo 
on the record. In re Zoellner Trust ................... 
In determining whether the State has shown that the 
condition of a driver of a motor vehicle is such as to 
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render him incapable of refusing a blood alcohol test 
under Neb. Rev. Stat. § 39-669.10 (Reissue 1978) so as to 
make the test admissible in evidence, this court will ac- 
cept the factual determination and credibility choices 
made by the trial judge unless they are clearly er- 
roneous. State v. Brittain ................. cee eee eee 
A determination that a blood alcohol test was taken and 
properly performed as provided for in Neb. Rev. Stat. 
§ 39-669.11 (Reissue 1978) so as to be admissible in evi- 
dence generally rests within the sound discretion of the 
trial court and will not be reversed except for a clear 
abuse of discretion. State v. Brittain ................. 
The overruling of a motion to disqualify a trial judge on 
the ground of his bias and prejudice will be affirmed on 
appeal unless the record establishes bias or prejudice 
asa matter of law. State v. Herren .................55 
This court will not interfere with a conviction based 
upon evidence unless it is so lacking in probative force 
that as a matter of law it.can be said that it is insuffi- 


‘cient to support a verdict of guilty beyond a reasonable 


doubt. State v. Cook ........ 0. ccc cece eens 
This court will not interfere on appeal with a final order 
made by the District Court in a mental health commit- 
ment proceeding unless the court can say as a matter 
of law that the order is not supported by clear and con- 
vincing proof. State v. Mayfield ...................05. 
In a law action tried without a jury, it is not within our 
province to resolve evidentiary conflicts or to weigh 
evidence; rather, it is our obligation to review the judg- 
ment entered in light of the evidence and to consider 
the evidence in that light most favorable to the success- 
ful party, resolving all conflicts in his favor and grant- 
ing him the benefit of every inference which is reason- 
ably deducible therefrom. Grubbs v. Kula ............ 
White v. Medico Life Ins. Co. .... 6... cece eee eee 
A necessary function of valid assignments of error is to 
advise as to the issues submitted to the court for deci- 
sion. Coyle v. Janssen ......... 6.0. eee eens 
Generalized and vague assertions of claimed error do 
not advise this court of the issues submitted for deci- 
sion. Coyle v. Janssen .......... 0.6 cece cece eens 
It is not the duty of a reviewing court to search the rec- 
ord for the purpose of ascertaining whether there is 
error, and any error alleged must be specifically 
pointed out. Coyle v. Janssen .............. cece eee 


It is the obligation of this court in disciplinary proceed- 


ings to review the evidence de novo to determine if dis- 
cipline should be imposed, and, if it should, the extent 


951 


686 


686 


706 


718 


724 


735 
901 


785 


785 


785 


952 


67. 


68. 


69. 


70. 


71. 


72, 


73. 


74. 


Arrests. 


1. 


INDEX VOL. 212 


thereof. State ex rel. Nebraska State Bar Assn. v. 
MCARthur. oes oie Fines ohees pai tals pete tans hataeanes 
To determine whether and to what extent discipline 
should be imposed, it is necessary that we consider the 
nature of the offense, the need for deterring others, the 
maintenance of the reputation of the bar as a whole, the 
protection of the public, the attitude of the offender 
generally, and his present or future fitness to continue 
in the practice of law. State ex rel. Nebraska State 
Bar Assn. v. McArthur ............0 06: e eee ences 
A cross-appeal may not be asserted by one appellee 
against another appellee. Buffalo County v. Richards 
In reviewing an appeal from the decision of a trial 
court in a law action, the review is not de novo. The 
judgment of the District Court will not be set aside on 
appeal unless it is clearly wrong and not supported by 
the evidence. Siebler Heating & Air Conditioning v. 
JONSON i: Card cide De ditcinica sania Dai aks Kin Raise LE Ra ea Gebes 4 aee 
The trial of an appeal from a county board of equaliza- 
tion involving the valuation of real estate, both in the 
District Court and the Supreme Court, is de novo as an 
equitable proceeding. Hastings Building Co. v. Board 
Of Equalization .3).6i.085 bee e deta toe eet hie de hand 
In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen's Compensation 
Court after rehearing, the evidence must be considered 
in the light most favorable to the successful party. 
Every controverted fact must be resolved in his favor, 
and he should have the benefit of every inference that 
can be reasonably drawn therefrom. Narduzzo v. 
Sunderland Bros. ........ 0... ccc cece eects 
Negrete v. Western Electric Co., Inc. .................. 
Ordinarily, one may not invite error and then complain 
of it. State v. Williams ................ 0... eee eee 
In the absence of a clear expression of legislative in- 
tent, this court is not inclined to interpret a statute to 
apply to matters other than clearly expressed within 
the statute itself. State v. Peiffer ..................... 
On appeal from the county court sitting as a juvenile 
court, an order of the District Court remanding the 
case to the county court for a further dispositional 
hearing is a final order appealable to this court under 
the provisions of Neb. Rev. Stat. §§ 25-1902 and 
25-1315.03 (Reissue 1979). In re Interest of Roman 


Probable cause for an arrest exists if the officer has 
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reasonable cause to believe that the person arrested 
has committed a felony. State v. Hack andCallans ... 
Probable cause does not require that the officer see the 
commission of a felony and does not require the same 
type of specific evidence of each element of the offense 
as would be needed to support a conviction. State v. 
Hack and Callans ......... 0... cece cece ects eeenees 
If the facts available to the officer at the time of the ar- 
rest would warrant a man of reasonable caution in the 
belief the action was appropriate, then probable cause 
exists. State v. Hack and Callans ..................... 


First degree assault is not a lesser-included offense of at- 


tempted murder in the second degree. State v. Love- 
VACO: oot bik su Beh Mes hae tae hain he Be betta ett 


Attorney and Client. 


1. 


eee Fees. 


An attorney must not while representing a client do 
anything knowingly that is inconsistent with the terms 
of his employment or contrary to the best interests of 
his client. City of Hastings v. Jerry Spady Pontiac- 
Cadillac; INC. wise geen hea eek als ees aL eee 
Notice to, or knowledge of, facts by an attorney is no- 
tice to, or knowledge of, his client. City of riveree v. 
Jerry Spady Pontiac-Cadillac, Inc. .................... 
An attorney cannot purchase or negotiate for an inter- 
est in land in which his own client is interested. City of 
Hastings v. Jerry Spady Pontiac-Cadillac, Inc. ........ 
An attorney is required to perform at least as well as a 
lawyer with ordinary training and skill in the criminal 
law in his area, and he should conscientiously protect 
the interests of his client. Statev. Herren ............ 
In order to demonstrate a violation of one’s sixth 
amendment rights a defendant must establish that an 
actual conflict of interest adversely affected his 
lawyer’s performance. State v. Herren ............... 
A lawyer owes a duty to his client to use reasonable 
care and skill in the discharge of his duties, but or- 
dinarily this duty does not extend to third parties. St. 
Mary’s Church v. Tomek ..............0....0.20. ce eeee 


In an action for dissolution of marriage, the award of 
attorney fees is discretionary with the trial court and 
depends on a variety of factors, including all the cir- 
cumstances, such as the amount of the division of prop- 
erty and alimony awarded, the earning capacity of the 


953 


406 


406 


406 


356 


137 


137 


137 


706 


706 


728 


954 


INDEX VOL, 212 


parties, and the general equities of the situation. 
Koubek v. Koubek ..........00 000.0 cece cece eee e eee ees 
Within the meaning of Neb. Rev. Stat. § 48-125 (Reissue 
1978) the Nebraska Second Injury Fund is an ‘‘em- 
ployer,’’ and if, on appeal to the Supreme Court, the 
fund fails to obtain any reduction in the amount of the 
award of the Workmen’s Compensation Court on re- 
hearing, the employee is entitled to a reasonable sum 
as attorney fees in this court, to be assessed against the 
Second Injury Fund. Pollard v. Wright’s Tree Service, 
ING veer oie bis Hard LES Shee NATE Te SR AA dee wR LOSER TI Se 
Where, upon rehearing in a workmen’s compensation 
case, an employer has obtained a termination of a 
previous running award for temporary total disability, 
it cannot be said that the employer has failed to obtain 
any reduction in the amount of such award so as to be 
liable for statutory attorney fees. Butler v. Midwest 
Supply COs 4. cick a Sttwinae oath tinted > Rep ela Poh nee seaweed 
Under Neb. Rev. Stat. § 48-118 (Reissue 1978), where an 
action is filed before a particular court and prosecuted 
to a final conclusion, whether by settlement or judg- 
ment, that court alone has jurisdiction to resolve any 
controversy relating to division of fees and expenses. 
Moyer v. Douglas & Lomason Co. ..................04. 


Attorneys at Law. 


A finding that an attorney’s failure to appear in court at 


an appointed time was not willful constitutes a finding 
that the failure to appear was not contempt of court. In 
re Contempt of Miller ........... 00... cece cece ee eee 


Attorneys’ Liens. 


1. 


4. 


The proper method for enforcing an attorney’s charg- 
ing lien is by resort to equity, because such a lien is 
equitable in nature. Kleager v. Schaneman ........... 
An attorney has a lien for a general balance of compen- 
sation upon money in the hands of the adverse party, in 
an action or proceeding in which the attorney was em- 
ployed, from the time of giving notice of the lien to that 
party. Kleager v. Schaneman ........................ 
Although an attorney's lien upon money in the hands of 
an adverse party is not perfected until notice has been 
given to the party in possession of the fund, the notice 
need not be in writing or in any specific form. Any no- 
tice of the existence of the claim against a fund, and 
that it will be asserted, is sufficient. Kleager v. 
SchanemMan. «ie...060 co esslicey was ie aduawes boas 
A charging lien for attorney fees may arise out of an 
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agreement between a client and his attorney that he is 
to receive a portion of the judgment recovered or of the 
proceeds thereof, provided it appears to be the inten- 
tion of the parties that such judgment or proceeds will 
be looked to for security. Kleager v. Schaneman...... 
An attorney’s charging lien is confined to fees and costs 
due for services rendered in the particular action in 
which the judgment or settlement proceeds were ob- 
tained. However, payment of a sum of money in a pro- 
ceeding which exceeds the amount due and owing 
therein, which immediately gives rise to a dismissal of 
another action between the same parties, may be con- 
sidered as to the excess proceeds arising out of the 
second case. Kleager v. Schaneman ........... Serer 


Banking. 


The statutory rule that a payor bank is accountable for a 


demand item presented to it and not settled for, paid, 
returned, or a notice of dishonor sent before the mid- 
night deadline may be varied or waived by agreement. 
Neb. U.C.C. §§ 4-302, 4-103 (Reissue 1980). Idaho For- 
est Industries, Inc. v. Minden Exch. Bank & Trust Co. 


Blood, Breath, and Urine Tests. 


1. 


2. 


3. 


In determining whether the State has shown that the 
condition of a driver of a motor vehicle is such as to 
render him incapable of refusing a blood alcohol test 
under Neb. Rev. Stat. § 39-669.10 (Reissue 1978) so as to 
make the test admissible in evidence, this court will ac- 
cept the factual determination and credibility choices 
made by the trial judge unless they are clearly er- 
roneous. State v. Brittain .................0.......... 
A determination that a blood alcohol test was taken and 
properly performed as provided for in Neb. Rev. Stat. 
§ 39-669.11 (Reissue 1978) so as to be admissible in evi- 
dence generally rests within the sound discretion of the 
trial court and will not be reversed except for a clear 
abuse of discretion. State v. Brittain ................. 
The trial court having made that determination, it is 
not required that the jury reexamine or pass upon the 
court’s ruling on the admissibility of the blood test. 
State v. Brittain 2.0.0.0... 0. ce cee ees 


Boundarles. 


1. 


In order to establish a boundary by acquiescence, it is 
not necessary that the acquiescence should be mani- 
fested by a conventional agreement, but recognition 
and acquiescence must be mutual, and both parties 
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must have knowledge of the existence of a line as a 

boundary line. Hausner v. Melia ..................... 764 
2. The establishment of a boundary line between adjacent 

lots by recognition and acquiescence involves the idea 

that the adjacent owner, with knowledge of the line so 

established and the possession so taken, assents there- 

to, or that circumstances exist from which assent may 

be reasonably inferred. Hausnerv. Melia ............ 764 
3. Where the owners of adjoining land occupy their re- 

spective premises up to a certain line, which they 

mutually recognize and acquiesce in as the boundary 

line for a long period of time, there is a presumption in 

favor of such line being the true one, which can only be 

overcome by clear proof to the contrary. Where such 

recognition and acquiescence has continued beyond the 

10-year period fixed by the statute of limitations, the 

presumption becomes conclusive. Hausner v. Melia .. 764 
4. Where the true boundary line between adjoining own- 

ers of real property can be ascertained, and the parties 

by mistake have agreed upon an erroneous line as such 

boundary, believing it to be the true line, they will not 

be precluded by such agreement from claiming the 

true line when discovered, unless the statute of limita- 

tions has run or equitable reasons exist for establishing 

the erroneous line as the true line. Hausner v. Melia 764 
5. Where a common boundary marked by a fence line has 

been recognized and acquiesced in by the abutting 

landowners and their grantors for more than 10 con- 

secutive years, such common boundary is then the es- 

tablished boundary between the properties involved. 

Spilinek v. Spilinek ............. eee eee cece eee ees 811 


Brain Death. 
Where a homicide victim has suffered brain death, re- 
moval of life support systems is not an efficient inter- 
vening cause of death. State v. Meints ................ 410 


Case Overruled. 
To the extent that Hunt v. Chicago, B. & Q. R.R. Co., 180 
Neb. 375, 143 N.W.2d 263 (1966), is to the contrary, it is 
overruled. ‘‘L’’ Investments, Ltd. v. Lynch ........... 319 


Circumstantial Evidence. 
Where circumstantial evidence is utilized to prove an es- 
sential element of a crime, it is not required that the 
State disprove every hypothesis but that of guilt. State 
v. Bartholomew .............. 2... cee cece eee eee nees 270 
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Collateral Attack. 


1, 


A claim that property is assessed too high for taxation 
purposes cannot be made in the first instance by col- 
lateral attack in law or equity in the event of failure to 
bring the matter before the county board of equaliza- 
tion. Riha Farms, Inc. v. Dvorak ..................... 
Tyro Farms, Inc. v. Herrington ................-0eeeee 
A collateral attack may be made upon an assessment 
of property for tax purposes only if the assessment, or 
some part thereof, is wholly void. Riha Farms, Inc. v. 
DVOLa ke (sii tei sey book Mitaee atl onion ead hs aa baad oer ie eR 
Tyro Farms, Inc. v. Herrington ...............::eeeeee 
Generally, where a court has jurisdiction of the parties 
and the subject matter, its judgment is not subject to 
collateral attack. Hausner v. Melia ................... 
A confirmation of a partition sale disposes of all the in- 
terests of everyone in the proceedings and transfers 
them to the purchaser. After confirmation there is no 
title or interest of any party to such proceedings that 
can be collaterally attacked. Hausnerv. Melia ....... 
Where a judgment is attacked in a way other than a 
proceeding in the original action to have it vacated, re- 
versed, or modified, or a proceeding in equity to pre- 
vent its enforcement, the attack is a collateral attack. 
Sileven v.TeSch: .4.4 ¢ccse cua sacasanr tay emere gene neg. 
Only a void judgment is subject to collateral attack. 
Silevenv. Tesch 10.0.0... .. cece cece ee teen eee eee 


Collateral Evidence. 


The receipt or rejection of collateral evidence is largely 


. within the discretion of the trial judge, and his rulings 
in that regard will rarely be disturbed. In re Estate of 
Caminnien ie have cigs cites eo pis AG Se oid Pais ene eines 


Confessions. 


1. 


In order for a confession to be admissible, it must have 
been freely and voluntarily given and must not have 
been obtained by threat or promise. State v. Hunt .... 
State vi Hunt” sisi essere GUN e teks Pie Sas 
The admission into evidence of a confession constitutes 
an independent determination by the trial court that 
the confession was voluntarily made. Such determina- 
tion will not be set aside on appeal unless such finding 
is ‘‘clearly erroneous.’’ State v. Hunt ................. 
State vi Hunt: .0-c925%i0 casita ae hee saan i eG aate 
Miranda does not protect an accused, even though he 
has requested counsel, from a spontaneous admission 
made under circumstances not induced by the investi- 
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gating officers or during the conversation not initiated 
by the officers. State v. Last .............. cece eee 


Conflict of Interest. 


In order to demonstrate a violation of one’s sixth amend- 


ment rights a defendant must establish that an actual 
conflict of interest adversely affected his lawyer’s per- 
formance. State v. Herren ............... cece ee eeeeee 


Consideration. 


1. 


A negotiable instrument as between the parties re- 
quires a consideration the same as any other contract. 
Buffalo County v. Richards .................ce eee eee 
Consideration for a promissory note may be furnished 
by a third party. Buffalo County v. Richards ......... 
A preexisting debt is sufficient consideration for a mort- 
gage securing the debt. Buffalo County v. Richards ... 


’ A consideration moving to one of several joint makers 


is good asto all. Buffalo County v. Richards .......... 


Constitutional Law. 


1. 


The requirement of Neb. Const. art. I, § 13, that all 
courts be open and every person have a remedy by due 
process of law for any injury to his person, does not 
mean that limits may not be imposed upon the time 
within which one must ask courts to act. Colton v. 
DO WeY 5 oisic stick sie egea Facey ore aes FEE TIAA Pha es 
The Constitution of the State of Nebraska, art. VIII, § 6, 
requires that real property, when specially assessed, 
be assessed according to the benefits received. North 
Star Lodge #227 v. City of Lincoln ...................45 
Prosecutorial conduct that might be viewed as harass- 
ment or overreaching, even if sufficient to justify a 
mistrial on defendant’s motion, does not bar retrial ab- 
sent intent on the part of the prosecutor to subvert the 
protections afforded by the double jeopardy clause. 
State vi Munn 3: io 3 2c. c ei de pee ee ened eer ee dawns 
As a court of review, the Nebraska Supreme Court can- 
not consider constitutional issues not properly before 
the court below. State ex rel. Douglas v. Schroeder ... 
A new trial is a reexamination in the same court of is- 
sues previously decided by it; therefore, constitutional 
issues not raised by the pleadings may not be raised in 
the motion for new trial. State ex rel. Douglas v. 
Schroeder’ o:). 6. .cee ccs Sika ee nace eee ved oeane vob 
Reasonable notice, that is to say, notice which is meet 
and fair in view of the circumstances and conditions 
existent at the time and with reference to the matter to 
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be presented, is an element of due process. State ex 

rel. Douglas v. Schroeder .............-.:.- sees eee eeee 562 
7. The Nebraska Constitution requires that taxes be 

levied by valuation uniformly and proportionately upon 

all tangible property and franchises. Konicek v. Board 

of Equalization ............. eee ee eee 648 
8. In order to demonstrate a violation of one’s sixth 

amendment rights a defendant must establish that an 

actual conflict of interest adversely affected his 

lawyer's performance. State v. Herren ............... 706 
9. In general, except as restricted by the Constitution, it is 

the function of the Legislature by the enactment of stat- 

utes to declare what the law is. Nebraska P.P. Dist. v. 


City Of VOrk® 6 .5c.h. secs eens. che g s PERS EES ie Rod PERG 747 
10. The Legislature may not delegate to the courts legisla- 
tive power. Nebraska P.P. Dist. v. City of York ...... T47 


11. Questions of public policy related to the powers of and 
government of public power districts are, in the first in- 
stance, a purely legislative cognizance and may not be 
referred to the courts for determination. Nebraska 
P.P. Dist. v. City of York ............. 0. cee eee 747 

12. The Legislature may vest in the courts factfinding 
questions to determine whether or not a law has been 
complied with. Nebraska P.P. Dist. v. City of York ... 747 

13. Where a statute is susceptible of two constructions, 
under one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. . 
Nebraska P.P. Dist. v. City of York ................... 747 


Consumer Credit. 

1. The inhibitory provisions of the Nebraska Consumer 
Credit Act apply to nonlicensees only if the transaction 
itself is subject to the act. Albers v. Overland Nat. 
Bank. 23s iccecg Sas eee eh ta adage Poe Whee aeaeen 578 

2. It may be a question of fact as to whether a particular 
transaction is subject to the act. Albers v. Overland 
Nat. Bank? (s3.56.30.oo sew ise ees hdaba Meares diane 578 

3. Neb. Rev. Stat. § 45-183 (Cum. Supp. 1980) is not appli- 
cable to loans made in the traditional manner by non- 
licensees at conventional rates. Albers v. Overland 
Nat. Bank® s.4..05043 fs e POUR ees he areca B24 su vals 578 


Contempt. 
1. A finding that an attorney’s failure to appear in court 
at an appointed time was not willful constitutes a find- 
ing that the failure to appear was not contempt of 
court. In re Contempt of Miller ....................... 864 


960 


Contracts. 
1. 
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Judgments of contempt are subject to review by 
habeas corpus only on the limited question of the trial 
court’s jurisdiction, power, or authority to adjudicate 
the contempt. Silevenv. Tesch .............-.......0. 


The cancellation, abandonment, or rescission of a writ- 
ten contract may not only be written but it may also be 
oral. Moreover, an implied agreement to rescind a 
contract may be given effect, and the assent of the par- 
ties to rescission may be shown by their acts or con- 
duct, and the surrounding circumstances. Accord- 
ingly, in determining whether a rescission took place, 
the courts look not only to the language of the parties 
but to all the circumstances. Truman v. Martin ...... 
The validity of a contract, the obligations thereof, and 
the capacity of the parties thereto are to be determined 
by the lex loci contractus unless there is something in 
the contract which is prohibited by express statute or 
infringes upon some positive rule of public policy. First 


Mid America Inc. v. MCI Communications Corp. ...... : 


Damages are recoverable for losses caused by breach 
of contract only to the extent that the evidence affords 
a sufficient basis of ascertaining their amount in 
money with reasonable certainty. LeRoy Weyant & 
Sons, Inc. v. Harvey and Classic Lanes ................ 
A written executory contract may be modified by the 
parties thereto at any time after its execution and be- 
fore a breach has occurred, without any new consid- 
eration, and the terms of a written executory contract 
may be changed by a subsequent parol agreement be- 
fore a breach thereof. Havelock Bank of Lincoln v. 
Bar gen. osgcha nde cache oe a a we eae econ data aberrant artes ge 
The modification of a contract which substantially 
changes the liability of the parties ordinarily requires 
mutual assent to be effective. Havelock Bank of Lin- 
COIN: V..Bargen: oi... acc ics ee ase ele ace nein ops Pe BEES Bede 
The right to specific performance may be lost by aban- 
donment of the contract and by conduct inconsistent 
with the right to relief. Reifschneider v. Nebraska 
Methodist Hospital ............ 0... eee cee eee 
An abandonment of a contract may be effected by acts 
of one of the parties thereto, which are inconsistent 
with its existence, and acquiesced in by the other party. 
Reifschneider v. Nebraska Methodist Hospital ........ 
Where the wronged party has elected to abandon a set- 
tlement agreement, he cannot thereafter maintain a 
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suit for specific performance of it. Reifschneider v. 
Nebraska Methodist Hospital ...................0..... 
A party who has been induced to enter a contract by 
fraud has, upon its discovery, an election of remedies, 
and he may either affirm the contract and sue for dam- 
ages or disaffirm it and be reinstated to the position he 
was in before it was consummated. Gitschel v. Sauer 
A provision in a contract for the purchase of real es- 
tate, to the effect that vendee agrees that he has made 
personal inspection of the property covered by the con- 
tract and is buying it solely on his own investigation 
and not on any representations made by anyone else as 
to any material matter affecting such property or his 
purchase thereof, will not relieve the vendor or his 
agent from responsibility for fraudulent representa- 
tions made concerning the subject matter of the con- 
tract. Gitschel v. Sauer ................0 02.2 e eee eee 
The material elements of a cause of action for fraudu- 
lent representation are that the representation was 
made, that the representation was false, that when the 
representation was made it was known to be false or 
made recklessly without knowledge of its truth and asa 
positive assertion, that it was made with the intention 
that the plaintiff would rely upon it, that the plaintiff 
did rely upon it, and that he suffered damage as a re- 
sult. Gitschel v.Sauer ................... 20. cece eee 
A suit to enforce an alleged oral contract to make a will 
is a suit in equity to be tried to the court. Ifa jury is 


called in the trial of such a case, its functions are ad- ; 


visory only. Inre Estate of Layton ................... 
A county court does have jurisdiction to hear actions on 
oral contracts to make a will, even though they are 
equitable in nature, under its general authority to hear 
all matters relating to a decedent’s estate. In re Es- 
tate of Layton 2.0.0.0... ccc teen eee eens 
Where one is claiming the estate of a person deceased 
under an alleged oral contract, the evidence of such 
contract and the terms of it must be clear, satisfactory, 
and unequivocal. In re Estate of Layton .............. 
Such contracts are on their face void as within the stat- 
ute of frauds, because not in writing, and, even though 
proved by clear and satisfactory evidence, they are not 
enforceable unless there has been such performance as 
the law requires. In re Estate of Layton .............. 
The thing done, constituting performance, must be 
such as is referable solely to the contract sought to be 
enforced, and not such as might be referable to some 
other and different contract. In re Estate of Layton 
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The burden is upon the claimant in a suit on an oral con- 
tract to make a will to prove both the existence of the 
contract and its terms and the acts constituting per- 
formance such as were referable solely to the contract 
sought to be enforced. In re Estate of Layton ......... 
Evidence of declarations of a deceased person concern- 
ing a parol contract does not amount to direct proof of 
the facts claimed to have been admitted by those 
declarations, and such evidence, when not supported by 
other evidence, is generally entitled to but little weight. 
In re Estate of Layton ............ cee eee 
It is the general rule under Nebraska law that the prop- 
er construction of a written contract is a matter of law 
to be determined by the court. Leo A. Daly Co. v. 
Omaha-Douglas Public Bldg. Comm. .................. 
An integrated agreement is a writing or writings con- 
stituting the final or complete expression of an agree- 
ment. Whether there is an integrated agreement is to 
be determined by the court. Leo A. Daly Co. v. 
Omaha-Douglas Public Bldg. Comm. .................. 
Reasonable profits may be allowed as part of an award 
of damages in a breach of contract action where the 
damages are granted as part of the original contract 
price, but those calculated on the excess damage 
award are ordinarily barred. Meisinger Earth 
Moving, Inc. v. State ...... 0... cee eee eee ees 
In an equitable adjustment case the allowance of profit 
is not mandatory but is discretionary, and in an appro- 
priate case profit may be denied altogether, even profit 
computed on the original contract basis. Meisinger 
Earth Moving, Inc. v. State ...................2.0.00. . 
The question of whether the interpretation of a contract 
is a matter of law or a question of fact depends upon 
certain factors. If the contract is to be construed by 
reference to its terms alone and without reference to 
extrinsic circumstances, it is for the court alone to in- 
terpret. On the other hand, if the interpretation de- 
pends upon extrinsic facts which are in dispute, the 
resolution of those facts must be submitted to the jury. 
Able Electric Co. v. Vacanti & Randazzo Constr. Co. .... 
Time is not generally considered as the essence of a 
contract unless it is expressly provided or it appears 
that it was the intention of the parties that it should be 
of the essence thereof. Able Electric Co. v. Vacanti & 
Randazzo Constr. Co. 6... eee cc eee 
The making of a contract may be conditioned upon the 
act or will of a third person. Coyle v. Janssen ......... 
When an obligation to pay money is, by agreement, 
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made to depend upon the action of another party, over 
whom neither party has control, payment cannot be ex- 
acted unless the specific act is performed. Coyle v. 
JANSSEN 6s Aho e Siath aeaded yeh AG WS Heed WE Lo 
Where a contract is executed but its effectiveness is 
dependent upon the fulfillment of an agreed condition 
before it can become a binding contract, such contract 
cannot be enforced unless the condition is performed. 
Coyle v. Janssen ................. Pitts Alon Beane ean 
Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will. Courts 
of equity may grant relief in a form that is usually 
equivalent to a decree of specific performance of a con- 
tract to leave property by will, after the death of the 
defaulting promisor, by fastening a trust upon an estate 
in the hands of those taking it with notice of such con- 
tract or by devise or descent. Philp v. First Nat. Bank 
& Trust: Co..o 3 me.detes See ee ce bain Mieacentnapte 
In interpreting a written contract, the meaning of 
which is in doubt and dispute, the court, in order to de- 
termine its meaning, will consider all the facts and cir- 
cumstances leading up to and attending its execution, 
and will consider the relation of the parties, the nature 
and situation of the subject matter, and the apparent 
purpose of making the contract. Philp v. First Nat. 
Bank: & Trust: Cos. ois sceninernad set eer eon wwe Aas 
No agreement can be implied where there is an express 
one-existing. Thus, an express contract precludes the 
existence of a contract implied by law or a quasi- 
contract. Siebler Heating & Air Conditioning v. Jenson 
A party cannot allege an express agreement and then, 
over objection, prove and recover on a cause of action 
of quantum meruit. Siebler Heating & Air Condition- 
ing v. Jenson ......... eee eee eta nhac 


Convictions. 


1. 


This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that as a matter of law it can be said that it is in- 
sufficient to support a verdict of guilty beyond a rea- 
sonable doubt. State v. Bartholomew ................. 
State'v: Cook= 4.055 iiid as Ce trian dealing ddan aad And s 
This court will not set aside a conviction unless the de- 
fendant meets his burden of showing that the error 
claimed created not merely a possibility of prejudice 
but, rather, that it worked to his actual prejudice. 
State:v.-Gore: yc hehe ae Galette tee eile e 
A plea of guilty is the equivalent of a conviction by trial 
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and verdict or a finding of guilt by the court. State v. 
Ondra ke is titae sted Rotts Boga sake Meee eee Ohare usa 


Corporations. 


Costs. 


Courts. 


1. 


Where a corporation has in fact been dissolved and no 
longer exists as a legal entity, the rule of its incapacity 
to sue or be sued applies regardless of the mode of dis- 
solution whether by judicial decree or otherwise. 
Farmers Union Co-op Assn. v. Mid-States Constr. Co. 
In equity, the corporate entity may be disregarded and 
held to be the mere alter ego of a shareholder or share- 
holders in various circumstances where necessary to 
prevent fraud or other injustice. Nebraska Engineer- 
ing Co. v. Gerstner ........... 0... c ccc cee eee 
Some of the factors which are relevant in determining 
whether to disregard the corporate entity are (1) gross- 
ly inadequate capitalization, (2) insolvency of the 
debtor corporation at the time the debt is incurred, (3) 
diversion by the shareholder or shareholders of cor- 
porate funds or assets to their own or other improper 
uses, and (4) the fact that the corporation is a mere 
facade for the personal dealings of the shareholder and 
that the operations of the corporation are carried on by 
the shareholder in disregard for the corporate entity. 
Nebraska Engineering Co. v. Gerstner ................ 


Under Neb. Rev. Stat. § 48-118 (Reissue 1978), where an 


action is filed before a particular court and prosecuted 
to a final conclusion, whether by settlement or judg- 
ment, that court alone has jurisdiction to resolve any 


controversy relating to division of fees and expenses. - 


Moyer v. Douglas & Lomason Co. ..................... 


The municipal courts are courts of record, and tran- 
scripts of their records, duly certified, are evidence of 
the facts contained therein. State v. Kelly ............ 
Such certified records may be used to prove a judg- 
ment of conviction. State v. Kelly .................... 


Ordinarily such a certified record imports absolute . 


verity absent proof that the same is incorrect. State v. 
FROM Yess acees et acterneceed aph Gus ek a aged tne gin aS hale Wag oie eae 
On appeal from the county court sitting as a juvenile 
court, an order of the District Court remanding the 
case to the county court for a further dispositional 
hearing is a final order appealable to this court under 
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the provisions of Neb. Rev. Stat. §§ 25-1902 and 
25-1315.03 (Reissue 1979). In re Interest of Roman .... 


Criminal Law. 


a 


When a defendant in a criminal case testifies in his own 
behalf, he is subject to the same rules of cross- 
examination as any other witness and may be required 
to testify on his cross-examination as to any matter 
brought out or suggested by him on his direct ex- 
amination. State v. Pitts ...............0.... 002200005 
When an amendment which mitigates the punishment 
for a crime is enacted after commission of the crime 
but before final judgment, the punishment shall be that 
contained in the amendatory act unless the Legislature 
specifically indicates otherwise. State v. Peiffer ...... 
Where a fine has been imposed as part of the penalty 
for conviction of a crime, the court may not, under the 
provisions of Neb. Rev. Stat. §§ 29-2206(1) and 29-2412 
(Reissue 1979), peremptorily direct that the fine be 
satisfied by crediting jail time against the fine. The 
defendant must be afforded an opportunity to pay the 
fine in the manner provided by these statutes or to 
make proof of indigency. State v. Holloway ........... 
State v. Brumfield .............. 0... cece eee eee ee 
As a general proposition, in a criminal prosecution evi- 
dence of crimes committed by the accused, other than 
that with which he is charged, is not admissible. State 
Vs EVANS ss. 5) ol ewig whase at SPS Maa aves Grane CSRS ae wleibbate 
The only errors which require reversal of a cause are 
those prejudicial to the right of the accused, or which 
constitute the denial of a substantial legal right. State 
v. Evans ...........-.000-- sd Mated enrand ase Dawe Lees Sees See eee 
Although generally a verdict of acquittal in a former 
trial is not to be considered as determining the col- 
lateral question of the presence of a general plan or 
scheme or necessary intent for the purpose of a subse- 
quent trial for a distinct offense, when so much of the 
evidence of the former trial is placed before the jury in 
the subsequent trial, justice requires that the evidence 
of the former verdict should be allowed in evidence. 
Slate-V. EVANS. ois nies hha 8 ata crere ee Dae a segs weeds Bee ec 
In criminal cases it is not error to exclude evidence 
which is not substantive proof of any fact relative to the 
issue, and evidence which does not tend to establish the 
guilt or innocence of a defendant of a crime charged is 
immaterial and should be excluded. State v. Parks 
An accused is not entitled to a cautionary instruction 
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where the witnesses who testify against him are regu- 

lar public law enforcement officers. State v. Parks 635 
9. By demurring or pleading to the general issue without 

requesting a ruling on a motion to quash an information 

as to certainty, particularity, or redundancy, the de- 

fendant has waived all such defects which were raised 

by the motion to quash. State v. Parks ............... 635 
10. Under due process, when there is a sufficient basis es- 

tablished for a voice identification, there is no essential 

difference between requiring the defendants to speak 

and having them stand for purposes of identification. 

State: vs Perris 0s.co6.0) Reheoee has wk ie nao Pie HN 835 
11. Where conviction of a previous crime is an essential 

element of the crime charged, proof of prior convic- 

tions is properly made by offering in evidence the com- 

plaint or information, judgment rendered on the ver- 

dict or plea of guilty, evidence that the judgment has 

become final, and that the defendant in an earlier con- 

viction is the same person presently before the court. 

Statev: Ondrak.<.60:se0. suv eons eas eee betes ees 840 
12. In the absence of something other than ordinary steal- 

ing, petit larceny is not a crimen falsi as contemplated 

by Neb. Rev. Stat. § 27-609(1)(b) (Reissue 1979). State 

Vs Williams ~ s.8:6:60 5 cape eee teins Coed Ke EIEEE Res doen d 860 
13. If special circumstances exist, it is incumbent upon the 

prosecution to bring those circumstances to the court's 

attention. State v. Williams .......................... 860 
14, One may rely upon an opposing party’s stated intention 

to impeach by questioning concerning prior convictions 

and the trial judge’s announcement that he will allow 

the same. State v. Williams .........................0. 860 


Damages. 

1. Damages are recoverable for losses caused by breach 
of contract only to the extent that the evidence affords 
a sufficient basis of ascertaining their amount in 
money with reasonable certainty. LeRoy Weyant & 
Sons, Inc. v. Harvey and Classic Lanes ................ 65 

2. The plaintiff has the burden to prove the amount of 
damages with as much certainty as the case permits. 
LeRoy Weyant & Sons, Inc. v. Harvey and Classic 
DANO S28 oi Se he Sian oboe aoe ak acere Maletecdie te doe Ra SB 65 
Meisinger Earth Moving, Inc. v. State ..........0...... 554 

3. Where there is a delay in delivering possession to the 
vendee and the vendee has not elected to rescind, the 
vendee may be entitled to an abatement of the pur- 
chase price for damages resulting from the failure of 
the vendor to deliver possession in accordance with the 
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contract. Union Pacific Land Resources Corp. v. Park 
Towne; Ltd ses ncu ted selec nets aad Jee pes ne eo hcnnlemisabre 2 eat 
The basic principle of the law of damages is that such 
compensation in money shall be allowed for the loss 
sustained as will restore the loser to the same value of 
property status as he occupied just preceding the loss. 
“L”’ Investments, Ltd. v. Lynch ....................... 
Except as otherwise hereinafter limited, where an im- 
provement upon realty is damaged without damage to 
the realty itself and where the nature of the thing dam- 
aged is such that it is capable of being repaired or re- 
stored and the cost of doing so is capable of reasonable 
ascertainment, the measure of damages for its negli- 
gent damage is the reasonable cost of repairing or re- 
storing the property in like kind and quality. This 
would be in addition to any other consequential dam- 
ages which the injured party may establish by proper 
proof. If, in fact, the cost of repair or restoration ex- 
ceeds the market value of the property just before the 
injury, then the proper measure of damages is the mar- 
ket value of the property just before the damages were 
incurred, less any salvage. ‘‘L’’ Investments, Ltd. v. 
GY TCH ig: Spsclitea seo aes auaidet acted detec i ee tata ote aot dyin ssce onde aa Mal 
The burden of establishing the cost of repair shall be 
upon the party seeking recovery. If the party against 
whom recovery is sought believes that the cost of re- 
pair exceeds the market value of the property just be- 
fore damage, then the burden shall be upon such party 
to introduce evidence to establish that fact, and it will 
then be up to the trier of fact to determine which of the 
two measures of damages should be employed. Absent 
evidence that the cost of repair or restoration exceeds 
the market value of the property just before damage, it 
will be presumed that the cost of repair or restoration 
does not exceed the market value of the property just 
before damage. ‘‘L’’ Investments, Ltd. v. Lynch ...... 
Where the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, it is 
error for the trial court to refuse to set aside such ver- 
dict. O’Neil v. Behrendt ................. 0... e eee ee eee 
Where error in a trial exists only as to the issue of dam- 
ages and the judgment is in other respects free from 
error, and it is clear that no injustice will result from 
doing so, this court may, when remanding a cause for a 
new trial, limit the new trial to such issue. O’Neil v. 
Behrendt ...................000cece eee hak ta ctiohs tects 
Reasonable profits may be allowed as part of an award 
of damages in a breach of contract action where the 


967 


83 


319 


319 


319 


372 


372 


968 


10. 


Decedents’ 
1. 


INDEX VOL, 212 


damages are granted as part of the original contract 
price, but those calculated on the excess damage 
award are ordinarily barred. Meisinger Earth Mov- 
ing;.Inc: Vv. State: «ccs ee rawew ie fede os thedba neds se 
In an equitable adjustment case the allowance of profit 
is not mandatory but is discretionary, and in an ap- 
propriate case profit may be denied altogether, even 
profit computed on the original contract basis. 
Meisinger Earth Moving, Inc. v. State ................. 


Estates. 

A suit to enforce an alleged oral contract to make a will 
is a suit in equity to be tried to the court. Ifa jury is 
called in the trial of such a case, its functions are ad- 
visory only. Inre Estate of Layton ................... 
A county court does have jurisdiction to hear actions on 
oral contracts to make a will, even though they are 
equitable in nature, under its general authority to hear 
all matters relating to a decedent’s estate. In re Es- 
tate Of Layton: i.e cece hs it cetaet ea clean baeasetaneee ces 
On appeal to this court of an equitable action to compel 
specific performance of a promise made to make a 
will, we must hear and determine the matter de novo 
and reach an independent conclusion without being in- 
fluenced by the findings of the trial court. In re Estate 
OF EA YTONE 55.5 5.3 5:08 9b ow aes Senge Nira erste Aw te Wnts as 
Where one is claiming the estate of a person deceased 
under an alleged oral contract, the evidence of such 
contract and the terms of it must be clear, satisfactory, 
and unequivocal. In re Estate of Layton .............. 
Such contracts are on their face void as within the stat- 
ute of frauds, because not in writing, and, even though 
proved by clear and satisfactory evidence, they are not 
enforceable unless there has been such performance as 
the law requires. In re Estate of Layton .............. 
The thing done, constituting performance, must be 
such as is referable solely to the contract sought to be 
enforced, and not such as might be referable to some 
other and different contract. In re Estate of Layton ... 
The burden is upon the claimant in a suit on an oral 
contract to make a will to prove both the existence of 
the contract and its terms and the acts constituting per- 
formance such as were referable solely to the contract 
sought to be enforced. In re Estate of Layton ......... 
Evidence of declarations of a deceased person concern- 
ing a parol contract does not amount to direct proof of 
the facts claimed to have been admitted by those 
declarations, and such evidence, when not supported by 
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10. 


11. 


12. 


other evidence, is generally entitled to but little weight. 
In re Estate of Layton ........ 0.0.0.0... ccc eee 
Property owned in joint tenancy passes to the surviving 
joint tenant by virtue of the nature of the tenancy and 
not under the law of descent and distribution or by vir- 
tue of the provisions of the will of the first joint tenant 
todie. Inre Estate of Walters ....................00... 
A patent ambiguity in a will must be removed by inter- 
pretation according to legal principles, and the inten- 
tion of the testator must be found within the will; that 
intention is the one the testator expressed by the lan- 
guage of the will and not an entertained but unex- 
pressed intention. Inre Estate of Florey ............. 
In searching for the intention of the testator the court 
must examine the entire will, consider each of its provi- 
sions, give words their generally accepted literal and 
grammatical meaning, and indulge the presumption 
that the testator understood the meaning of the words 
used. Inre Estate of Florey ..................0...0006. 
A will speaks as of the date of the death of the testator. 
In re Estate of Florey ............... 0. cece eee 


Declaratory Judgments. 


Deeds. 


Where an exclusive remedy is provided, the Uniform 
Declaratory Judgments Act does not provide an addi- 
tional remedy. A declaratory judgment action can af- 
ford no relief to one who has failed to pursue a full, ade- 
quate, and exclusive statutory remedy. Eriksen v. 
RAV: be idee Sar ee est ead te eh Se Shee 2 Bes 


Generally, upon the execution, delivery, and accept- 
ance of an unambiguous deed, such being the final acts 
of the parties expressing the terms of their agreement 
with reference to the subject matter, all prior negoti- 
ations and agreements are deemed merged therein, in 
the absence of a preponderance of evidence clear and 
convincing in character establishing some recognized 
exception such as fraud or mistake of fact, and the 
deed will be held to truly express the intentions of the 
parties. Union Pacific Land Resources Corp. v. Park 
MPOWNG Lt Gases iic. Ga wiser ete bo hoats base eae ak VSD ed 
A deed, executed by a referee following a judicial sale, 
is to be construed with the judicial proceedings of 
which it forms a part. Hausner v. Melia .............. 
A referee’s deed conveys all property that is described 
within such deed, provided that such description is in- 
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cluded with the order of the court authorizing the sale. 
Hausner v. Melia ........... 00... cece eee cence cee eens 


A general demurrer tests the substantive legal rights of 
the parties upon admitted facts, including proper and 


reasonable inferences of law and fact which may be _ 


drawn from facts which are well pleaded. On review- 
ing the sustaining of a demurrer, this court must treat 
as undisputed the facts as alleged in the petition. Philp 
v. First Nat. Bank & Trust Co. ...................0.08. 
If the petition states facts which entitle the plaintiff to 
relief, whether legal or equitable, it is not demurrable 
upon the ground that it does not state facts sufficient to 
constitute a cause of action. Philp v. First Nat. Bank & 
"TRUSECO:: (5 liso Ait end eisrend Midis ahesthci abies eee eae easton 
A general demurrer admits only such facts as are well 
pleaded and does not admit mere conclusions of the 
pleader. Hall v. Cox Cable of Omaha, Inc. ............ 


Disciplinary Proceedings. 


1. 


Generally, a judgment of conviction of a felony or mis- 
demeanor involving moral turpitude rendered upon a 
plea of nolo contendere is conclusive upon a respondent 
lawyer in a disciplinary proceeding, and is sufficient to 
authorize the court to impose discipline. State ex rel. 
Nebraska State Bar Assn. v. Leonard ................. 
It is the conviction of a crime involving moral turpi- 
tude, and not the plea to the charged offense, that war- 
rants disciplinary action. State ex rel. Nebraska State 
Bar Assn. v. Leonard ........... ccc cece cece eee eens 
An attorney may be subjected to disciplinary action for 
conduct outside the practice of law for which no crimi- 
nal prosecution has been instituted or conviction had. 
State ex rel. Nebraska State Bar Assn. v. Leonard ..... 
Although only those matters which are specifically 
charged in the complaint in a disbarment proceeding 
can be considered, a disciplinary proceeding is not a 
lawsuit with formalities of pleading, nor can technicali- 
ties be invoked to defeat the charges where undisputed 
facts show conduct which is ethically wrong. State ex 
rel. Nebraska State Bar Assn. v. Leonard ............. 
The restitution of funds wrongfully converted by a 
lawyer, after he is faced with legal accountability, is 
not an exoneration of his professional misconduct. 
State ex rel. Nebraska State Bar Assn. v. Hays ........ 
It is the obligation of this court in disciplinary proceed- 
ings to review the evidence de novo to determine if dis- 
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Divorce. 
1. 


INDEX 


cipline should be imposed, and, if it should, the extent 
thereof. State ex rel. Nebraska State Bar Assn. v. Mc- 
APthUr 25.5 eee ate einai asi pines hteea ne eee 
A lapse of time occurring since acts on which a disci- 
plinary proceeding is based is generally not available 
to the respondent as a defense. State ex rel. Nebraska 
State Bar Assn. v. McArthur ................00. eee eaee 
In disciplinary proceedings involving members of the 
bar, a presumption of innocence applies; culpability of 
the person charged must be established by a clear pre- 
ponderance of the evidence so the court is satisfied toa 
reasonable certainty that the charges are true. State 
ex rel. Nebraska State Bar Assn. v. McArthur ......... 
The oath taken by one admitted to the bar requires him 
to faithfully discharge his duties and refrain from im- 
peding or obstructing the administration of justice. 
State ex rel. Nebraska State Bar Assn. v. McArthur ... 
Upon admission to the bar one assumes the duties of an 
officer of the court, and in the performance of those du- 
ties he must conform to the ethical standards generally 
recognized by the profession. State ex rel. Nebraska 
State Bar Assn. v. McArthur .............. 0.000. 0 0c eee 
To determine whether and to what extent discipline 
should be imposed, it is necessary that we consider the 
nature of the offense, the need for deterring others, the 
maintenance of the reputation of the bar as a whole, the 
protection of the public, the attitude of the offender 
generally, and his present or future fitness to continue 
in the practice of law. State ex rel. Nebraska State 
Bar Assn. v. McArthur .......... 0.0.0.0 eee eee tee eee 


The rules for determining division of property in an ac- 
tion for dissolution of marriage provide no mathe- 


matical formula by which such awards can be pre-_ 


cisely determined; they are to be determined by the 
facts in each case. The court will consider all perti- 
nent facts in reaching an award that is just and equita- 
ble. Koubek v. Koubek ............ 20.0... cece cece eee 
Van Newkirk v. Van Newkirk ...............0 cc eevee 
Generally speaking, awards in cases of this kind vary 
from one-third to one-half of the value of the property 
involved, depending upon the facts and circumstances 
of the particular case, and particularly so when the 
marriage is of long duration and the parties are the 
parents of all the children involved. Koubek v. Koubek 
In an action for dissolution of marriage, the award of 
attorney fees is discretionary with the trial court and 
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depends on a variety of factors, including all the cir- 
cumstances, such as the amount of the division of prop- 
erty and alimony awarded, the earning capacity of the 
parties, and the general equities of the situation. 
Koubek v. Koubek. «is. ci sccccded cane cde va tenga nee 
Federal law precludes a state court from awarding a 
nonmilitary spouse a portion of a military spouse’s 
government pension. Pyke v. Pyke ................... 
A trial court, in determining what, if any, alimony 
should be awarded a spouse, may recognize that the 
spouse ordered to pay the alimony may have, by way of 
income for his own maintenance and support, a mili- 
tary pension or may have the proceeds of a military 
pension from which he may be able to make alimony 
payments, although the court cannot award an interest 
in the pension to the nonmilitary spouse. Pyke v. Pyke 


Due Process. 


Due process does not demand an awareness of a right 
of action before a period of limitations may run against 
it. Colton v. Dewey ........... 0. cece cece eee 


2. Under due process, when there is a sufficient basis es- 


tablished for a voice identification, there is no essen- 
tial difference between requiring the defendants to 
speak and having them stand for purposes of identifica- 
tion. State v. Ferris .............. eee eee 


Easements. 


The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period, and the width of the public highway ac- 
quired by prescription must be determined as a ques- 
tion of fact by the character and extent of the use or the 
amount dedicated to public use, but it may be more or 
less than the width of a public highway as prescribed 
by statute. Olsonv. Bonham ...................00000. 
“Extent,” within the term extent of easement claimed 
in land as right-of-way for a road, means the width. 
Olson v. Bonham ....... 2... eee et eee ee nee 


3. To establish an easement by prescriptive use, such use 


must be adverse, under a claim of right, continuous 
and uninterrupted, open and notorious, exclusive, and 
continuous for the full prescriptive period. Spilinek v. 
Spilinek ....... dala Deas zd artis. Sets vensoaeacamarmarates Mate ea dR pave tah dd 


Effectiveness of Counsel. 


The present test of the effective assistance of counsel is 
that counsel perform at least as well as a lawyer with 
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ordinary training and skill in the criminal law in his 
area, and that he conscientiously protect the interests 
of his client. State v. Beans ..............-.....-..0.. 
State'Ve Otey ciecsas sess toni eduds Qa oiets sawn 
States vs: FUNG) os ici eile Qld stad cae wa acara oll de nad Ele wcities 
State-v Aunt: 3 502. 2 Sadie hd oe ek ets eae es 
Prejudice is an essential element of a claim of ineffec- 
tive assistance of counsel and a defendant must show 
that he was prejudiced in the defense of the case by the 
actions or inactions of his counsel. State v. Beans..... 
State VOU y isc. c ice alate aw ae ee lk aie Bee SO Ape ea 
In post conviction relief cases the person challenging 
the competency of counsel has the burden of proof to 
establish the counsel’s incompetence. State v. Landers 
State v. Stranghoener ........... 0.0.0. c eee eee eee 
Where one maintains that counsel was inadequate, one 
must likewise show how or in what manner the alleged 
inadequacy prejudiced one. State v. Landers ......... 
State v. Stranghoener ................0.0-00005 Wises dhe Hes 
In order for one to maintain a claim of ineffective 
counsel, the record must affirmatively support the 
claim. State v. Otey ............. cee eee 
A claim of prejudice based upon an alleged failure to 
call witnesses is not sustained in the absence of evi- 
dence as to what the witnesses’ expected testimony 
would be. State v. Otey .......... 0... cece ees 
The party challenging the adequacy of criminal trial 
representation has the burden of proof in showing in- 
competence, if any, therein. He must also show that 
such incompetence prejudiced his defense. State v. 
HUONG eis ccc pe vets etl et e een Re ate eas 


Employment Contracts. 


1. 


An oral contract of employment for a term of 18 months 
is within the statute of frauds. McBride v. City of 
MCCOOK! + y24.5252a8e und Siete ha aan te lelaat baa dary Sadie 
A written memorandum sufficient to satisfy the statute 
of frauds must contain the essential terms of the con- 
tract. McBride v. City of McCook .................... 


Employment Security Law. 


1. 


Under the Nebraska Employment Security Law at Neb. 
Rev. Stat. § 48-628 (Reissue 1978), a discharged em- 
ployee is totally disqualified for unemployment benefits 
if such employee was guilty of misconduct connected 
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with the working relationship which was _ gross, 
flagrant, and willful. Snyder Industries, Inc. v. Otto 
Misconduct under the Nebraska Employment Security 
Law requires a deliberate, willful, or wanton disregard 
of an employer’s interest or of the standards of be- 


havior which the employer has a right to expect of em- — 


ployees. Snyder Industries, Inc. v. Otto ............... 
In order for the violation of an employment rule laid 
down by the employer to constitute misconduct under 
the Nebraska Employment Security Law, such rule 
must be a reasonable one, which means that it must 
bear a reasonable relationship to the employer's in- 
terest. Snyder Industries, Inc. v. Otto ................ 


Entrapment. 


1. 


Where a person has no previous intent or purpose to 
violate the law, but does so only because he is induced 
to commit the act by law enforcement officers or 
agents, he is entitled to the defense of entrapment. But 
where a person already has the readiness or willing- 
ness to violate the law, the fact that an officer or agent 
provides a favorable opportunity for the violation does 
not constitute entrapment. State v. Parks ............ 
Entrapment is a defense which is in the nature of an af- 
firmative defense. This being so, the defendant has the 
initial burden of going forward with evidence of govern- 
mental involvement and inducement, following which 
the ultimate burden, the risk of nonpersuasion, as in all 
criminal cases, is on the State. State v. Parks ........ 
When assessing the evidence in an entrapment case, 
the court must first determine if the defendant has sub- 
mitted sufficient evidence, more than a scintilla, to 
give rise to the defense. If the defendant has met that 
burden, the question of entrapment then becomes one 
of fact to be decided by the jury. State v. Parks ...... 
Facts constituting entrapment are ordinarily to be de- 
termined by the jury or trier of fact in each individual 
case, and its findings will be disturbed only when the 
preponderance of evidence against such findings is 
great and they clearly appear to be wrong. State v. 
Parks) so isceatcsse eae iedoarag thvatiains baie ues aioe on etanwa ros 
In finding predisposition, the jury need not look spe- 
cifically to any particular fact or piece of evidence, but 
may find such predisposition on the part of the defend- 
ant from the totality of the circumstances. State v. 
Parks 5S o 3. vavtiicen hh fs Putas od ce Wen ba ckdatan thas 
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Equity. 
1. 


Estoppel. 
1. 


2. 


Evidence. 
1. 


INDEX 


In equity actions, it is the duty of the Supreme Court to 
try the issues of fact de novo on the record and to reach 
an independent conclusion thereon without reference to 
the findings of the District Court. Truman v. Martin 
On an appeal from a judgment in equity, when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Truman v. Martin ....................... 00000 
Appeal of an equitable action is reviewable de novo by 
this court, bearing in mind that the trial court had the 
opportunity to observe the witnesses and their manner 
of testifying and therefore was in a better position to 
determine the credibility of the evidence and the 
weight to be accredited thereto. City of Hastings v. 
Jerry Spady Pontiac-Cadillac, Inc. .................... 
Kleager v.Schaneman ...........0 0. cece eee eer eens 
Brommer v. City of Hastings .......................00- 
Barry v. Wittmersehouse .................. 00. cee e ee 
A suit to enforce an alleged oral contract to make a will 
is a suit in equity to be tried to the court. If a jury is 
called in the trial of such a case, its functions are ad- 
visory only. In re Estate of Layton ................... 
On appeal to this court of an equitable action to compel 
specific performance of a promise made to make a 
will, we must hear and determine the matter de novo 
and reach an independent conclusion without being in- 
fluenced by the findings of the trial court. In re Estate 
Of RAYON, ie oe hea Rita ahha es eteeas be bho eeettase dts 
A court of equity which has acquired jurisdiction of a 
matter for any purpose will retain jurisdiction for the 
purpose of administering complete relief with respect 
to the subject matter. Hausnerv. Melia .............. 


A tenant cannot, while occupying the premises, deny 
his landlord’s title. Benderv. James ................. 
A final judgment in a partition action determines the 
rights and interests of the parties in the subject prop- 
erty, and such parties are estopped from raising any 
claim of interest of title which was or could have been 
raised in that action. Hausner v. Melia ............... 


‘In determining whether the evidence supports the find- 


ings of the trial court in an action at law where a jury 
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has been waived, the evidence must be considered in 
the light most favorable to the successful party, all con- 
flicts must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. Atlas Steel & Wire Corp. 
v.L & MConstr. Chemicals, Inc. ...................4.. 16 
2. That which is relevant, admissible, and tends to estab- 
lish the facts in issue is competent evidence in the con- 
text of administrative hearings. Beasley v. City of 
Omaha® scenes wens ta es ate pete toad Serbs 153 
3. Where different minds may reasonably draw different 
conclusions from the adduced evidence or if there is a 
conflict in the evidence as to whether or not they estab- 
lish negligence or contributory negligence and the de- 
gree thereof when one is compared with the other, such 
issues must be submitted toa jury. Schutz v. Hunt .... 228 
4. This court will not entertain objection to the admission 
of evidence when no objection thereto has been made in 
a proper and timely fashion at the trial level. State v. 
* GOPO Se slacssn aga hse, pea ty heed Ahan BEER th dee De IN ot oe cece sede se 287 
5. The admission of testimony wrongfully received in a 
case tried to a jury is prejudicial error where it may 
have influenced the verdict. State v. Thunder Hawk .. 350 
6. In a workmen's compensation case the burden of proof 
is upon the plaintiff to prove by a preponderance of the 
evidence that he is suffering from a disability and that 
such disability is the result of an accident arising out of 
his employment. Butler v. Midwest Supply Co. ....... 421 
7. The exercise by the trial court of its discretion in ruling 
on the admission or rejection of evidence in a jury trial 
will generally not be reviewed by this court, unless it is 
clearly or plainly shown that the trial court abused its 
discretion. In re Estate of Camin ..................... 490 
8. Evidence of declarations of a deceased person con- 
cerning a parol contract does not amount to direct 
proof of the facts claimed to have been admitted by 
those declarations, and such evidence, when not sup- 
ported by other evidence, is generally entitled to but lit- 
tle weight. In re Estate of Layton .................... 518 
9. In finding predisposition, the jury need not look spe- 
cifically to any particular fact or piece of evidence, but 
may find such predisposition on the part of the defend- 
ant from the totality of the circumstances. State v. 
Parks) soph AAG GR Gee toi atte dad wold Gapanleas Se 635 
10. In criminal cases it is not error to exclude evidence 
which is not substantive proof of any fact relative to the 
issue, and evidence which does not tend to establish the 
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guilt or innocence of a defendant of a crime charged is 

immaterial and should be excluded. State v. Parks ... 635 
11. Evidence which is competent only for one purpose may 

not be considered for other purposes. State v. Hardin 774 
12. A fact is not collateral for purposes of impeachment if 

it could be independently provable because relevant. 

JONES Ve TLRANISH G35. cys ¥ Gas eons d Ress 4 eats w ikea Sena leans 843 
13. If special circumstances exist, it is incumbent upon the 

prosecution to bring those circumstances to the court’s 

attention. State v. Williams ..................-...0055 860 
14. An ultimate fact fairly and reasonably inferable from 

the facts and circumstances proved is to be taken as es- 

tablished. White v. Medico Life Ins. Co. .............. 901 


Expert Witnesses. 

1. The cause of an injury or disability not objective in 
character requires proof by expert testimony or other 
appropriate scientific means. Cocov. Austin Co. ..... 95 

2. Where medical evidence is relied upon in a workmen’s 
compensation case to show the nature and extent of the 
disability and that there is a causal connection between 
the alleged injury, the employment, and the disability, 
the triers of fact are not required to take the opinions of 
such experts as binding upon them. Butler v. Midwest 


Supply. COs: ees iee cio hehe Pe eee Sole a sare eben es 421 
8. Triers of fact are not required to take the opinions of 
experts as binding upon them. State v. Mayfield ...... 724 
Extradition. 


Once the governor of the asylum state has acted on a 
requisition for extradition based on the demanding 
state’s judicial determination that probable cause ex- 
isted, no further judicial inquiry may be had on that is- 
sue in the asylum state. Rodgersv. Adams ........... 716 


Final Orders. 

1. An order dismissing one cause of action while a second 
cause of action arising out of the same factual circum- 
stances and involving the same parties but asserting a 
different legal theory of recovery remains pending for 
trial does not constitute a final appealable order. P.R. 
Halligan Post 163 v. Schultz ................ 0. cee ee eee 329 

2. Asa general rule, where a plaintiff is allowed to con- 
tinue prosecution of the cause of action on behalf of 
himself, but is denied class action status, no substantial 
right of the plaintiff has been affected by such denial 
and that order is not a final order which may be ap- 
pealed. Lake v. Piper, Jaffray & Hopwood Inc. ....... 570 
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3. On appeal from the county court sitting as a juvenile 
court, an order of the District Court remanding the 
case to the county court for a further dispositional 
hearing is a final order appealable to this court under 
the provisions of Neb. Rev. Stat. §§ 25-1902 and 
25-1315.03 (Reissue 1979). In re Interest of Roman 


Forbearance. 

The distinction between a loan and a forbearance is that a 
loan is a contemporaneous transaction evidencing the 
creation of a debt to be repaid, while a forbearance isa 
subsequent agreement entered into between a debtor 
and creditor to secure the repayment of a debt previ- 
ously created and matured. Farmland Enterprises, 
Inc. v. Schueman .......... 0.0.0. cece eee eect e neces 


Franchises. 

Prior to the enactment of the Nebraska Franchise Prac- 
tices Act, the law of Nebraska generally was that any 
person might do or refuse to do business with whomso- 
ever he desired. McArtor v. Mobil Oil Corp. .......... 


Fraud. 

1. Generally, a vendor of real property is not guilty of 
fraud for a failure to disclose material, latent defects 
which are unknown to him, but where the evidence 
shows he was aware of circumstances from which a 
reasonable inference could be drawn that he either 
knew or should have been aware of the fact that latent, 
defective conditions existed, he is liable to the pur- 
chaser. Hauck v. Samus ................ 0. cece eee ees 

2. A party who has been induced to enter a contract by 
fraud has, upon its discovery, an election of remedies, 
and he may either affirm the contract and sue for dam- 
ages or disaffirm it and be reinstated to the position he 
was in before it was consummated. Gitschel v. Sauer 

3. A provision in a contract for the purchase of real es- 
tate, to the effect that vendee agrees that he has made 
personal inspection of the property covered by the con- 
tract and is buying it solely on his own investigation 
and not on any representations made by anyone else as 
to any material matter affecting such property or his 
purchase thereof, will not relieve the vendor or his 
agent from responsibility for fraudulent representa- 
tions made concerning the subject matter of the con- 
tract. Gitschel v. Sauer ............. 2... c ccc eee eee 

4. The material elements of a cause of action for fraudu- 
lent representation are that the representation was 
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made, that the representation was false, that when the 
representation was made it was known to be false or 
made recklessly without knowledge of its truth and as a 
positive assertion, that it was made with the intention 
that the plaintiff would rely upon it, that the plaintiff 
did rely upon it, and that he suffered damage as a re- 
sult. Gitschel v. Sauer ....... 0... 0c cece neces 


Habeas Corpus. 


1. 


Hearsay. 
1. 


Habeas corpus is a collateral proceeding and as such 
cannot be used as a substitute for an appeal or proceed- 
ings inerror. Silevenv. Tesch ...............eeeeeeeee 
To release a person from a sentence of imprisonment 
by habeas corpus, it must appear that the sentence was 
absolutely void. Habeas corpus will not lie to dis- 
charge a person from a sentence of penal servitude 
where the court imposing the sentence had jurisdiction 
of the offense and the person of the defendant, and the 
sentence was within the power of the court to impose, 
unless the sentence has been fully served and the 
prisoner is being illegally held. Silevenv. Tesch ...... 
Judgments of contempt are subject to review by 
habeas corpus only on the limited question of the trial 
court’s jurisdiction, power, or authority to adjudicate 
the contempt. Silevenv. Tesch .............-...0 sees 


“Subject to the provisions of § 27-403, the following are 
not excluded by the hearsay rule, even though the 
declarant is available as a witness: ... Statements 
made for purposes of medical diagnosis or treatment 
and describing medical history, or past or present 
symptoms, pain or sensations, or the inception or gen- 
eral character of the cause or external source thereof 
insofar as reasonably pertinent to diagnosis or treat- 
ment.” Neb. Rev. Stat. § 27-803(3) (Reissue 1979). 
State've Hardin i 2206 cus set ee Sa in Ral ae Be 
The rule of Neb. Rev. Stat. § 27-803(3) (Reissue 1979) 
permitting statements concerning inception or general 
character of the cause or external source thereof inso- 
far as reasonably pertinent to diagnosis or treatment is 
bottomed on the notion that a person seeking medical 
attention will give a truthful account of the history and 
current state of his condition in order to ensure proper 
treatment. State v. Hardin ...............:........... 
Exculpatory statements made by an accused to a psy- 
chiatrist for the purpose of diagnosis of a mental condi- 
tion of the accused, insofar as they may recite what he 
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did or what occurred in connection with the commis- 
sion of the alleged crime, are not competent evidence 
of the truth of the contents of the statement. State v. 
FAArdins fraser eawed So ela lh Ce a Galatea LN bw wae bees 


By continuous adverse use under claim of right for 10 
years the public may acquire a highway along a section 
line. Olson v. Bonham ................ 0c ccc eee eee eeee 
The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period, and the width of the public highway ac- 
quired by prescription must be determined as a ques- 
tion of fact by the character and extent of the use or the 
amount dedicated to public use, but it may be more or 
less than the width of a public highway as prescribed 
by statute. Olsonv. Bonham ....................0000- 
If the public has acquired the right to a highway by 
prescription, it is not limited in width to the actual 
beaten path, but the right extends to such width as is 
reasonably necessary for public travel. Olson v. 
Bone stirs! oct 8 ee a atone Sante hd Siew aed Ba acta 
A county cannot, even under the applicable statutes, 
open a section line road without giving notice to the 
landowners, hearing the landowners’ claim for dam- 
ages, or appointing appraisers and making provisions 
for payment of the landowners’ damages, and if it at- 
tempts to do so it isa trespasser. Olson v. Bonham ... 
Where a prescriptive right for highway use has been 
acquired along a section line, the right extends to the 
beaten path and such width as is reasonably necessary 
for public travel. It does not extend to the statutory 
width unless that width has been established by the use. 
OlsOn:V.“BONNAM cowie. 305 vee sain aca snd a paca en hone 2% 
A political subdivision may be liable for damages 
caused by insufficiency or want of repair of a highway 
or bridge or other public thoroughfare which the politi- 
cal subdivision is liable to keep in repair. Hume v. 
Otoe: County® os Kistitiaw ig al tiveia ia te beedadewanad 
A county is not an insurer, but is obligated only to use 
reasonable and ordinary care in the construction, 
maintenance, and repair of its highways and bridges so 
that they will be reasonably safe for a traveler using 
them while he is in the exercise of reasonable and ordi- 
nary caution and prudence. Hume v. Otoe County 


In a homicide case the State is required to prove that 
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an act of the defendant caused the death of the victim. 

State:vi Meints: 646i. 88 el vee in oe ABW aie Pehle os 410 
2. The act of the accused must be a proximate cause of 

death but need not be the direct, immediate cause. It 

is sufficient if the direct cause resulted naturally from 

the act of the accused, as where the direct cause is a 

disease or infection resulting from the injury inflicted 

by the accused. State v. Meints ....................04. 410 
3. It is not a defense that improper treatment on the part 

of physicians, nurses, or the victim may also have con- 

tributed thereto. But where death results solely from 

erroneous treatment by another, the one who inflicted 

the injury is not responsible for homicide. State v. 

Meints 2323005 too Sidhe ee ed Pent nee oy aeus weed 410 
4. For purposes of the law of homicide, proof of the death 

of the victim may be established by proof of the irre- 

versible cessation of the victim’s total brain functions. 

State-v: Meints:: 34 .:o70..4 sfondi eee ta lutaeie 2 410 
5. Where a homicide victim has suffered brain death, re- 

moval of life support systems is not an efficient inter- 

vening cause of death. State v. Meints ................ 410 
6. A person commits murder in the second degree if he 

causes the death of a person intentionally, but without 

premeditation. State v. Hardin ....................... 774 
7. A person commits manslaughter if he kills another 

without malice, either upon a sudden quarrel, or causes 

the death of another unintentionally while in the com- 

mission of an unlawful act. State v. Hardin ........... 174 
8. Malice denotes that condition of mind which is mani- 

fested by the intentional doing of a wrongful act without 

just cause or excuse. State v. Hardin ................. 774 
9. Where murder is charged, the court is required, with- 

out request, to charge on such lesser degrees of homi- 

cide as to which the evidence is properly applicable. In 

order for this rule to require an instruction on man- 

slaughter, the record must contain some evidence 

which would tend to show that the crime was man- 

slaughter rather than murder. State v. Hardin ....... 174 
10. Where the evidence shows without dispute that one 

charged with murder purposely pointed a loaded gun at 

another and pulled the trigger and there is no evidence 

of a sudden quarrel or other condition which might per- 

mit a finding that there was an absence of malice, then 

the court is not required to give an instruction which 

would permit the jury to render a verdict of man- 

slaughter. State v. Hardin ................... 00s eee 174 
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Identification Procedures. 


1. 


The determination as to whether identification proce- 
dures were unnecessarily suggestive and conducive to 
a substantial likelihood of irreparably mistaken identi- 
ficatlon is to be made by a consideration of the totality 
of the circumstances surrounding the procedures used. 
State:'vi Hunt, 32s. se4d beet eeae vd ored ge ee es ode ean Phas 
State: vs Hunt sc. ect egal tee ogu te olden Maaaeetee 
An in-court identification may be received when it is 
independent of and untainted by impermissible pretrial 
identification procedures. State v. Hunt .............. 
Under due process, when there is a sufficient basis es- 
tablished for a voice identification, there is no essential 
difference between requiring the defendants to speak 
and having them stand for purposes of identification. 
State sv. Merris 4.25 sec ids ade se Miata wheapandtn ete loca oe Sata es 


Impeachment. 


1. 


A witness may not be impeached by producing ex- 
trinsic evidence of collateral facts to contradict the 
first witness’ assertion about those facts. Jones v. 
TRANISA, 23.5 o0eeokaek bat aee denen yew es ye HaSiueg pelrntte 
A fact is not collateral for purposes of impeachment if 
it could be independently provable because relevant. 
Jones v. Tranisi ...... 2.0... cece cece cece ete e ees 
One may rely upon an opposing party’s stated intention 
to impeach by questioning concerning prior convictions 
and the trial judge’s announcement that he will allow 
the same. State v. Williams .......................... 


Implied Consent Law. 


1. 


A licensee who did not understand that he was being 
asked to submit to a chemical test because he cannot 
read, speak, or understand the English language can- 
not be said to have refused to take the test under our 
implied consent law. Martinezv. Peterson ........... 
On appeal from the revocation of a motor vehicle 
operator’s license under our implied consent statute, 
the Nebraska Supreme Court reviews the findings of 
the trial court de novo. Bauer v. Peterson ............ 
In such a proceeding, the burden of proof is on the 
licensee to establish by a preponderance of the evi- 
dence the grounds for reversal. Bauer v. Peterson .... 
A refusal to submit to a test for purposes of the implied 
consent law occurs when the licensee, upon being asked 
to take the test, conducts himself in a way which would 
justify a reasonable person in the officer’s position in 
believing that the licensee understood that he had been 
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asked to take a test and that he had manifested an un- 
willingness to take it. Bauer v. Peterson .............. 
Although we review such cases de novo, where there is 
a conflict in the evidence, great weight is given the fact 
that the trial court had the opportunity to see, hear, and 
observe the witnesses and the presentation of evidence 
firsthand in deciding which body of evidence deserved 
the greater credibility. Bauer v. Peterson ............ 
In determining whether the State has shown that the 
condition of a driver of a motor vehicle is such as to 
render him incapable of refusing a blood alcohol test 
under Neb. Rev. Stat. § 39-669.10 (Reissue 1978) so as to 
make the test admissible in evidence, this court will ac- 
cept the factual determination and credibility choices 
made by the trial judge unless they are clearly er- 
roneous. State v. Brittain .......................0 008. 
A determination that a blood alcohol test was taken and 
properly performed as provided for in Neb. Rev. Stat. 
§ 39-669.11 (Reissue 1978) so as to be admissible in evi- 
dence generally rests within the sound discretion of the 
trial court and will not be reversed except for a clear 
abuse of discretion. State v. Brittain ................. 
The trial court having made that determination, it is 
not required that the jury reexamine or pass upon the 
court's ruling on the admissibility of the blood test. 
State:v. (Brittain. 0. condi Saye os Meee Vat ee aici eee 


Indictments and Informations. 


1. 


An information or indictment must inform the accused, 
with reasonable certainty, of the charge being made 
against him in order that he may prepare his defense 
thereto and also be able to plead the judgment ren- 
dered thereon as a bar to later prosecution for the same 
offense. State v. Last ........... cece ec ee cece e eee eee 
An amendment adding an omitted allegation of a sub- 
stantive element of the offense sought to be charged 
does not change the offense. Statev. Last ............ 
Where the elements of a crime defined by statute are 
set out in an information or complaint, it is sufficient; 
and if words appear in such information or complaint 
which might be stricken, leaving a crime sufficiently 
charged, and such words do not tend to negative any of 
the essential averments, they may be treated as 
surplusage and be entirely rejected. State v. Parks ... 


Injunction. 


When the circumstances and situation of the parties have 
changed so that it would be just and equitable to vacate 
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or modify a permanent injunction, the court which 
granted the injunction may vacate or modify it upon 
motion. Smithberg v. City of Plattsmouth ............ 


Neb. Rev. Stat. § 44-710.14 (Reissue 1978) must be read 
in pari materia with Neb. Rev. Stat. § 44-358 (Reissue 
1978). White v. Medico Life Ins. Co. .................. 
In order for misrepresentations in an application for in- 
surance to constitute a defense to an action on the con- 
tract, the insurer must plead and prove, among other 
things, that the misrepresentations were made know- 
ingly with intent to deceive, that the insurer relied and 
acted upon such statements, and that the insurer was 
deceived to its injury. White v. Medico Life Ins. Co. 

Where the question in the application calls for an an- 
swer peculiarly within the knowledge of the applicant, 
an untrue answer relating to a matter material to the 
risk and relied upon by the insurer will void the policy. 
White v. Medico Life Ins. Co. ........... 20.0.0... cece ee 
When an applicant makes an untrue statement with re- 
spect to a material fact peculiarly within his knowl- 
edge, the finder of fact may, from the mere occurrence 
of the false statement, conclude it was made knowingly 
with intent to deceive. White v. Medico Life Ins. Co. .. 


When the language used in a statute is ambiguous and 
must be construed, recourse should be had to the legis- 
lative history for the purpose of discovering the intent 
of the lawmakers. North Star Lodge #227 v. City of 
LAN COMIN, oes oecsis ogee hace easel inse Syd pclae Baclane Ewtelcgeae deeneics 
Where intent is an element of the crime charged, it is 
permissible to admit evidence of the defendant’s prior 
crimes, wrongs, or acts in order to prove that the 
defendant possessed the requisite intent to be convicted 
on a charge of attempted first degree sexual assault. 
State-vic Evans iio... ae eet eee eb vee ana aden al 
Malice denotes that condition of mind which is mani- 
fested by the intentional doing of a wrongful act without 
just cause or excuse. State v. Hardin ................. 


Invitor-Invitee. 


1. 


Even though a dangerous condition on land may be 
open and obvious or known by an invitee, the possessor 
of the land may owe a duty of reasonable care to the in- 
vitee if the circumstances are such that he should ex- 
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pect that the invitee will fail to protect himself against 
the hazard. Tichenor v. Lohaus ...............-.-.54- 
Generally, an invitee, who has knowledge of a dan- 
gerous condition on the premises or where the danger- 
ous condition is obvious, is negligent as a matter of law 
if he fails to use reasonable care to avoid injury. How- 
ever, to constitute negligence as a matter of law the in- 
tentional exposure must be unreasonable. Tichenor v. 
TONAUS! 2408.2 es Gi ws Gene hh ite WG SSA pe eee al 
If the defendant possessor of land has made the in- 
vitee’s exercise of a right or privilege impossible unless 
he exposes himself to risk of bodily harm, the invitee is 
not guilty of contributory negligence in so doing unless 
he acts unreasonably. Tichenor v. Lohaus ............ 
Among the matters which must be considered in deter- 
mining whether the invitee is guilty of negligence is the 
effect of distracting events or circumstances. Tichenor 
Vi LONAUS ois. es a rei Reena hee Bhan ate 5 sferecey ans 


Joint Tenancy. 
Property owned in joint tenancy passes to the surviving 


Judges. 


joint tenant by virtue of the nature of the tenancy and 
not under the law of descent and distribution or by vir- 
tue of the provisions of the will of the first joint tenant 
todie. In re Estate of Walters .....................00. 


A district judge is not disqualified to hear a case be- 
cause he previously presided in a proceeding involving 
one of the parties. State v. Herren .................... 
The overruling of a motion to disqualify a trial judge on 
the ground of his bias and prejudice will be affirmed on 
appeal unless the record establishes bias or prejudice 
asa matter of law. Statev. Herren ................... 


Judicial Notice. 
The Nebraska Supreme Court may examine and take ju- 


dicial notice of its own proceedings and judgment 
where certain aspects of the controversy have been 
previously considered and determined, in cases which 
are interwoven and interdependent. State v. Hunt .... 


Judicial Sales. 


1. 


An order confirming a judicial sale under a decree 
foreclosing a mortgage on real estate will not be re- 
versed on appeal for inadequacy of price, when there 
was no fraud or shocking discrepancy between value 
and the sale price, and where there is no satisfactory 
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evidence that a higher bid could be obtained in the 
event of another sale. Nebraska Federal Savings & 
Loan Assn. v. Patterson ........... 00... cece eee 29 
2. A deed, executed by a referee following a judicial sale, 
is to be construed with the judicial proceedings of 
which it forms a part. Hausnerv. Melia .............. 764 
3. A referee’s deed conveys all property that is described 
within such deed, provided that such description is in- 
cluded with the order of the court authorizing the sale. 
Hausner Vv. Melia ...0.... 0... cece eee nees 764 


Judgments. 
1. The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury verdict 
and it will not be set aside on appeal unless clearly 
wrong. Atlas Steel & Wire Corp. v. L & M Constr. 


Chemicals, Ines. sv eciecieie i esc cen tnd boas bak wees eid aoess 16 
Noll v. Valley County Hospital ........................ 22 
England v. Leithoff .............. 0... ccc cence 462 
Grubbs Ve Kula fcc. chee ed ecdcid ov sce O40 wa albert 735 
White v. Medico Life Ins. Co. .............. 00... eee eee 901 


2. Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the 
conclusion that the trial court found in his favor on all 
issuable facts. Atlas Steel & Wire Corp. v. L& M 
Constr. Chemicals, Inc. ............ 0... cece cece ee eee 16 

3. In determining whether the evidence supports the find- 
ings of the trial] court in an action at law where a jury 
has been waived, the evidence must be considered in 
the light most favorable to the successful party, all con- 
flicts must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. Atlas Steel & Wire Corp. 


v. L & MConstr. Chemicals, Inc. ...................... 16 
Grubbs:Vi Kula cis oie ee sc hee Sis haa tnd bie Sees 735 
White v. Medico Life Ins. Co. .....................0005. 901 


4. It is not within the province of this court in a law action 
to resolve conflicts in or to weigh evidence. If there is 
a conflict in the evidence, this court will review the 
judgment rendered, will presume the controverted 
facts were decided by the trial court in favor of the suc- 
cessful party, and the findings will not be disturbed on 
appeal unless clearly wrong. England v. Leithoff ..... 462 
5. A party's motion to withdraw a rest for the purpose of 
offering additional evidence is not a motion for a new 
trial and does not extend the time for appeal from a 
final judgment. Battiato v. Falstaff Brewing Corp. ... 474 
6. A proper judgment will not be reversed even if the trial 
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11. 


12. 


13. 


14. 
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court did not give the right reason for its rendition. Leo 
A. Daly Co. v. Omaha-Douglas Public Bldg. Comm. 

A judgment must be supported by the allegations of the 
pleadings on which it is based. State ex rel. Douglas v. 
Schroeder: 2 5:5¢52.05.0.00 Piss ats eendan alte ia ee eae ee ae 
Generally, where a court has jurisdiction of the parties 
and the subject matter, its judgment is not subject to 
collateral attack. Hausner v. Melia ................... 
A confirmation of a partition sale disposes of all the in- 
terests of everyone in the proceedings and transfers 
them to the purchaser. After confirmation there is no 
title or interest of any party to such proceedings that 
can be collaterally attacked. Hausnerv. Melia ....... 
When all parties interested are before the court ina 
partition action, the order confirming the sale is final 
and binding, in the absence of fraud on the face of the 
proceedings, even though the judgment may be er- 
roneous and would have been reversed on appeal. 
Hausner v. Melia ............. cece cece eens Seeeee es 
A final judgment in a partition action determines the 
rights and interests of the parties in the subject 
property, and such parties are estopped from raising 
any claim of interest or title which was or could have 
been raised in that action. Hausner v. Melia .......... 
In reviewing an appeal from the decision of a trial 
court in a law action, the review is not de novo. The 
judgment of the District Court will not be set aside on 
appeal unless it is clearly wrong and not supported by 
the evidence. Siebler Heating & Air Conditioning v. 
DONSON 051.04 ieee Read ok GMa seed Sheet ee whlsa ent eae go 
Where a judgment is attacked in a way other than a 
proceeding in the original action to have it vacated, re- 
versed, or modified, or a proceeding in equity to 
prevent its enforcement, the attack is a collateral at- 
tack. Sileven v. Tesch ............ 0... cece cee eee eee ee 
Only a void judgment is subject to collateral attack. 
Sileven v. Tesch ......... 00... cee ccc ee cette eee 
Judgments of contempt are subject to review by 
habeas corpus only on the limited question of the trial 
court’s jurisdiction, power, or authority to adjudicate 
the contempt. Sileven v. Tesch ....................4.. 
In the absence of a request for specific findings, the 
trial court need only make its findings generally for the 
prevailing party. White v. Medico Life Ins. Co. ....... 


Where different minds may reasonably draw different 


_ conclusions or inferences from the evidence adduced 
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concerning the issues of negligence or contributory 
negligence and the degree thereof when one is com- 
pared with the other, such issues must be submitted to 
the jury. Tichenor v. Lohaus .................0.00005 
Schutz veHunt -2: cee se nade cdi hae Gee ewe eee 
The trial court having made that determination, it is 
not required that the jury reexamine or pass upon the 
court’s ruling on the admissibility of the blood test. 
State v. Brittain ......... cece eee eee eee 


Jurisdiction. 


1. 


An appellate court cannot acquire jurisdiction of a 
cause if the court from which the appeal was taken had 
no jurisdiction of the subject matter. Bd. of Ed. of 
Keya Paha County v. State Board of Education ........ 
The parties cannot confer subject matter jurisdiction 
on a judicial tribunal by either acquiescence or con- 
sent. Bd. of Ed. of Keya Paha County v. State Board of 
Bdiication: oct vc ceid cee aioe vas owe aa bad ead 
Proceedings for review under the Administrative Pro- 
cedures Act, Neb. Rev. Stat. §§ 84-917 et seq. (Reissue 
1981), shall be instituted by filing a petition in the Dis- 
trict Court of the county where the action is taken. In 
a proceeding authorized by Neb. Rev. Stat. § 79-1103.05 
(Reissue 1981), the action is taken in the county where 
the State Board of Education conducts its hearing. Bd. 
of Ed. of Keya Paha County v. State Board of Educa- 
[1 (2) ¢ pena Dc EE OA PES eC 
The right of appeal is statutory and the requirements of 
the statute are mandatory and must be complied with 
before the appellate court acquires jurisdiction of the 
subject matter of the action. Bd. of Ed. of Keya Paha 
County v. State Board of Education ............ a ttaks 
A county court does have jurisdiction to hear actions on 
oral contracts to make a will, even though they are 
equitable in nature, under its general authority to hear 
all matters relating to a decedent’s estate. In re Es- 
tate:of Layton: 20.85 ciede dei i eke eae, Ee Ree 
Under Neb. Rev. Stat. § 48-118 (Reissue 1978), where an 
action is filed before a particular court and prosecuted 
to a final conclusion, whether by settlement or judg- 
ment, that court alone has jurisdiction to resolve any 
controversy relating to division of fees and expenses. 
Moyer v. Douglas & Lomason Co. ............0.0 0 sees 
While one entering into a contract for hire in this state 
for work to be performed elsewhere, standing alone, 
may be a statutory employee under the provisions of 
Neb. Rev. Stat. § 48-115(2)(c) (Reissue 1978), unless the 
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employer, who is a nonresident, is performing work in 
this state, employing one or more employees in the 
regular trade, business, profession, or vocation of such 
employer, it is not a statutory employer as defined by 
Neb. Rev. Stat. §§ 48-114 and 48-106(1) (Reissue 1978). 
Absent a statutory employer, the provisions of Neb. 
Rev. Stat. § 48-101 (Reissue 1978) have no application. 
Jensen v. Floair, Inc. ....... 2... cee eee eee 


One who cannot subordinate his personal views to what 


he perceives to be his duty to abide by his oath as a 
juror and to obey the laws of the state must be excused 
for cause. State v. Scott ........ 0... eee eee ee 


Jury Instructions. 


1. 


Jury instructions are to be read as a whole, and if they 
fairly submit the case they are not erroneous. A trial 
court is not required to give a requested instruction 
which unduly emphasizes a part of the evidence in the 
case. Havelock Bank of Lincoln v. Bargen ............ 
All of the instructions must be read together, and if the 
instructions taken as a whole correctly state the law, 
are not misleading, and adequately cover the issues, 
there is no prejudicial error. State v. Bartholomew ... 
Whenever a Nebraska Jury Instruction is applicable in 
a particular case and, from a consideration of the facts 
and prevailing law, the trial court determines that the 
jury should be instructed on the particular subject, the 
Nebraska Jury Instruction shall be used. State v. 
Bartholomew ........... 60. cece cee cece tenet e nee 
Before an error in the giving of instructions can be con- 
sidered as a ground for reversal of a conviction, it must 
be considered prejudicial to the rights of the defendant. 
State v. Bartholomew ........... 0.2... cece cece eee ence 
The mere statement of a defendant that the giving of an 
instruction was prejudicial, without proof of such preju- 
dice, does not constitute sufficient grounds for the re- 
versal of aconviction. State v. Bartholomew ......... 
If instructions given the jury, considered and construed 
together, are not sufficiently specific in some respects 
and counsel offers a requested instruction that is a 
proper statement of the law and which will supply the 
omission, it is reversible error for the trial court.to re- 
fuse to give such instruction. O’Neil v. Behrendt....... 
Where the court’s instructions impose a greater burden 
of proof on the proponents of a will than is required by 
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law, it cannot be said that the opponents were thereby 
prejudiced. In re Estate of Camin .................... 
It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and the evidence. 
In re Estate of Camin ........... 00... eee cece eee 
An instruction to the jury that a disposition under a will 
need not be reasonable, conventional, or judicious is 
not erroneous so long as the testator has the requisite 
mental capacity to execute a will and has not been sub- 
jected to undue influence. In re Estate of Camin ...... 
It is the duty of the court upon request of the accused to 
instruct the jury upon any valid defense which the evi- 
dence supports. The court is not required to give in- 
structions where there is not sufficient evidence to 
prove the facts claimed. State v. Scott ................ 
Where a criminal] defendant requests a jury instruction 
on a lesser-included offense and presents evidence 
which, if believed, would provide a rational basis for 
acquitting the defendant of the offense charged and 
convicting him of the lesser offense, the requested in- 
struction must be given. State v. Ebert ............... 
An accused is not entitled to a cautionary instruction 
where the witnesses who testify against him are regu- 
lar public law enforcement officers. State v. Parks ... 
Where murder is charged, the court is required, with- 
out request, to charge on such lesser degrees of homi- 
cide as to which the evidence is properly applicable. In 
order for this rule to require an instruction on man- 
slaughter, the record must contain some evidence 
which would tend to show that the crime was man- 
slaughter rather than murder. State v. Hardin ....... 
Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun at 
another and pulled the trigger and there is no evidence 
of a sudden quarrel or other condition which might 
permit a finding that there was an absence of malice, 
then the court is not required to give an instruction 
which would permit the jury to render a verdict of 
manslaughter. State v. Hardin ....................0.. 
A trial court should not submit to the jury as an alleged 
item of negligence an act or omission which the evi- 
dence undisputably shows was not a cause of the plain- 
tiff's injury. Jonesv. Tranisi .....................0.0. 


Juvenile Courts. 


An appeal of a juvenile proceeding to this court is heard 


de novo upon the record; and the findings of fact by the 
trial court will be accorded great weight because the 
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trial court heard and observed the parties and wit- 


nesses. Inre Interest of Reed ........................ 208 
In re Interest of Ditter ............. 0.0... cece eee eee 279 
In re Interest of McKinzie ..............--..-- eee eee 399 


Laches. 
A lapse of time occurring since acts on which a discipli- 
nary proceeding is based is generally not available to 
the respondent as a defense. State ex rel. Nebraska 
State Bar Assn. v. McArthur ................ 00s e eee 815 


Landlords and Tenants. 
1. A tenant cannot, while occupying the premises, deny 
his landlord’s title. Bender v. James ................. 77 
2. If possession of real estate is entered upon by one as a 
tenant under an agreement with the owner, the occu- 
pant cannot assert ownership by adverse possession un- 
til he first surrenders possession, or the tenant, by 
some unequivocal act, notifies the landlord that he no 
longer holds under the agreement made. Bender v. 
DAMES Bsa dale receceinl fa, Sie Sp acne ehdee WE aloe ye aud awe RS SU MeaeieI 7 
3. The establishment of a real estate boundary line by ac- 
quiescence involves more than a mere establishment of 
a line by one party and the taking of possession by such 
party. It involves the idea that the landlord, with 
knowledge of the line so established and the possession 
taken, assents thereto, and this may be shown by con- 
duct, by words, or even by the silence of the landlord. 
However, there must be something in the record to 
show that the party charged with acquiescence con- 
sented to the act of the other in establishing the line 
and assuming possession. Bender v. James........... 77 
4. Acquiescence involves the idea of notice or knowledge 
of conditions, and the evidence must disclose that, with 
such notice and knowledge, the one charged with acqui- 
escence did something that indicated an assent to such 
conditions and an acquiescence therein. Bender v. 
VAMES sciences based ane en dane Us Reread ls Bh Ne aa andes 77 
5. Procedures authorized by the Uniform Residential 
Landlord and Tenant Act, Neb. Rev. Stat. §§ 76-1401 et 
seq. (Reissue 1981), provide a public housing tenant 
with all the required elements of due process prior to 
eviction or termination of tenancy, and a _ public 
housing tenant is not entitled to a prior grievance pro- 
cedure where the eviction or termination of tenancy is 
based upon the tenant’s creation or maintenance of a 
threat to the health or safety of other tenants or public 
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housing authority employees. Housing Auth. of City of 
Lincoln-v.. Wolfe. osc 5 oe seeded cece ns Hewes bad ss 


Legislature. 


1. 


The Legislature may make a reasonable classification 
of persons for purposes of legislation concerning them, 
but the classification must rest upon real differences of 
situation and circumstances surrounding the members 
of the class, relative to the subject of legislation, which 
render the enactment appropriate. Coltonv. Dewey .. 
The legislature is free to create and abolish rights so 
long as no vested right is disturbed. Colton v. Dewey 

The adoption and implementation of a general benefit 
project by a natural resources district is an exercise of 
a power which is legislative in nature, and the require- 
ments of due process that apply to judicial or quasi- 
judicial proceedings are not applicable. Fisher & 
Trouble Creek v. Lower Platte No. Nat. Resources 
| ee 
The “following provision of Neb. Rev. Stat. § 70-650.01 
(Reissue 1981), ‘‘In the absence of an agreement be- 
tween any city or village and the public power district, 
the city or village’: may at any time determine what 
shall be included in the term distribution system by a 
declaratory judgment in which the public power dis- 
trict or public power and irrigation district owning the 
distribution system shall be joined,’’ was intended by 
the Legislature to empower the courts to make a 
factual determination in each specific case as to 
whether a facility is operated as part of the electrical 
transmission system or distribution system. Nebraska 
P.P. Dist. v. City of York ...................000000 00. 
In general, except as restricted by the Constitution, it is 
the function of the Legislature by the enactment of stat- 
utes to declare what the law is. Nebraska P.P. Dist. v. 
CityOP ork: | took dies a yittceet penn di aes as aes SIE 
The Legislature may not delegate to the courts legis- 
lative power. Nebraska P.P. Dist. v. City of York ..... 
Questions of public policy related to the powers of and 
government of public power districts are, in the first in- 
stance, a purely legislative cognizance and may not be 
referred to the courts for determination. Nebraska 
P.P. Dist. v. City of York ............ 00... cece ee eee 
The Legislature may vest in the courts factfinding 
questions to determine whether or not a law has been 
complied with. Nebraska P.P. Dist. v. City of York ... 
The legislatively declared public policy underlying the 
encouragement of publicly owned electric utilities is to 
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provide power to consumers at reasonable rates at as 


' low overall cost as possible and to avoid duplication of 


10. 


facilities. Neb. Rev. Stat. §§ 70-655, 70-1001 (Reissue 
1981). Nebraska P.P. Dist. v. City of York ............ 
Whether or not an act of the Legislature pertains to a 
matter of local or statewide concern becomes a ques- 
tion for the courts when a conflict of authority arises. 
Hall v. Cox Cable of Omaha, Inc. ..................0005 


Lesser-Included Offenses. 


1. 


To be a lesser-included offense, the elements of the 
lesser offense must be such that it is impossible to com- 
mit the greater without at the same time having com- 
mitted the lesser. State v. Lovelace .................. 
State:v; Bbert:: «0th eee aoa utr eden pa os 
To determine whether one statutory offense is a lesser- 
included offense of the greater, we look to the elements 
of the crime and not to the facts of the case. State v. 
TAVOLACE ii id ciekpacia Veale, cia traveioe heared 2 hkaacn Satie ee heemeetne 6 


First degree assault is not a lesser-included offense of 
attempted murder in the second degree. State v. Love- 
LACE: aires ery siesuacs Cine olen PLE Ry aur odes ae eed wots ata 
Where a criminal defendant requests a jury instruction 
on a lesser-included offense and presents evidence 
which, if believed, would provide a rational basis for 
acquitting the defendant of the offense charged and 
convicting him of the lesser offense, the requested in- 
struction must be given. State v. Ebert ............... 
Where murder is charged, the court is required, with- 
out request, to charge on such lesser degrees of homi- 
cide as to which the evidence is properly applicable. In 
order for this rule to require an instruction on man- 
slaughter, the record must contain some evidence 
which would tend to show that the crime was man- 
slaughter rather than murder. State v. Hardin ....... 
Where the evidence shows without dispute that one 
charged with murder purposely pointed a loaded gun at 


’ another and pulled the trigger and there is no evidence 


Liability. 
1. 


of a sudden quarrel or other condition which might 
permit a finding that there was an absence of malice, 
then the court is not required to give an instruction 
which would permit the jury to render a verdict of 
manslaughter. State v. Hardin .......... hee ames tas 


A political subdivision may be liable for damages 
caused by insufficiency or want of repair of a highway 
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or bridge or other public thoroughfare which the politi- 
cal subdivision is liable to keep in repair. Hume v. 
Otoe County: sscc yee ie catieee ly Moa ens od Laie en Chal 
A county is not an insurer, but is obligated only to use 
reasonable and ordinary care in the construction, 
maintenance, and repair of its highways and bridges so 
that they will be reasonably safe for a traveler using 
them while he is in the exercise of reasonable and 
ordinary caution and prudence. Hume v. Otoe County 


Limitations of Actions. 


1. 


Livestock. 
Oral representations of the origin of livestock made in the 


Loans. 


The 10-year period of repose contained in the profes- 
sional negligence statute of limitations, Neb. Rev. Stat. 
§ 25-222 (Reissue 1979), rests upon a valid distinction 
between professional and other activities. Colton v. 
Dewey ...... gta Wace. eibau he aba eh tad deve butted, noe een caeare CIOL ae 
A statute of limitations is a statute of repose designed 


to prevent recovery on stale demands. Colton v.. 


DOWEY) sui con ca eendl spines Meh Pele O80 Se bead oe oe 
Due process does not demand an awareness of a right 
of action before a period of limitations may run against 
it. Colton v. Dewey ........ 0.0.00 cece eee eee eee eee 
The requirement of Neb. Const. art. I, § 13, that all 
courts be open and every person have a remedy by due 
process of law for any injury to his person, does not 
mean that limits may not be imposed upon the time 
within which one must ask courts to act. Colton v. 
D@wey 0... cece cere eee n een odshesA sans edonrtue Svan cand tttaee i s 
Where a corporation has in fact been dissolved and no 
longer exists as a legal entity, the rule of its incapacity 
to sue or be sued applies regardless of the mode of dis- 
solution whether by judicial decree or otherwise. 
Farmers Union Co-op Assn. v. Mid-States Constr. Co. 


course of the sale of livestock are express warranties 
relating to the livestock. England v. Leithoff ......... 


The distinction between a loan and a forbearance is that a 


loan is a contemporaneous transaction evidencing the 
creation of a debt to be repaid, while a forbearance isa 
subsequent agreement entered into between a debtor 
and creditor to secure the repayment of a debt pre- 
viously created and matured. Farmland Enterprises, 
Ines Va Schileman 22.4 eves eause dats anadactl alain it cates 
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Lotteries. 

1. The basic elements of a lottery are consideration, 
prize, and chance. CONtact, Inc. v. State ............. 584 

2. A game of chance is one in which the winner is deter- 
mined by mere luck and not by skill. The predominate 
nature of the game, i.e., skill or chance, determines its 
classification. CONtact, Inc. v. State ................. 584 

3. The sale of pickle cards by a nonprofit organization is a 
permitted form of lottery under Neb. Rev. Stat. 
§ 28-1115 (Reissue 1979). The fact that the winning 
combinations are predetermined and the scheme is 
subject to fraudulent manipulation does not prevent 
pickle cards from being a form of lottery. CONtact, 
Inc.V3Stater se siccece i eebeeed eee hladanena arte ny 584 


Mandamus. 
A writ of mandamus is a proper remedy to compel an of- 
ficial to act only when the duty to act is imposed upon 
the official by law, when the duty continues to exist at 
the time the writ is applied for, and when the duty is 
clearly expressed in the law. State ex rel. Jakes v. Ne- 
braska Board of Parole .............. 0c cece eeee eee 181 


Medical Malpractice. | 
The 10-year period of repose contained in the professional 
negligence statute of limitations, Neb. Rev. Stat. 
§ 25-222 (Reissue 1979), rests upon a valid distinction 
between professional and other activities. Colton v. 
DOWOY ete RO REE oh irk Oe Cet n Aan ou aa atte as 126 


Mental Competency. 

1. The question of whether or not a defendant is compe- 
tent to stand trial or to enter a plea is one of fact to be 
determined by the trial court, and the means employed 
in resolving the question are discretionary with the 
trial court. State v. Beans ................... 0... ee eee 31 

2. The determination of the finder of fact on the issue of 
competency will not be disturbed unless there is insuffi- 
cient evidence to support the findings. The test of 
mental capacity to plead or stand trial is the same. 
State v. BeanS ....... 2. eee teen ens 31 


Mental Health. ° 
This court will not interfere on appeal with a final order 
made by the District Court in a mental health commit- 
ment proceeding unless the court can say as a matter 
of law that the order is not supported by clear and con- 
vincing proof. State v. Mayfield ...................... 724 
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Miranda Rights. 


1. 


The prosecution may not use statements, whether ex- 
culpatory or inculpatory, stemming from custodial in- 
terrogation of the defendant unless it demonstrates the 
use of procedural safeguards effective to secure the 
privilege against self-incrimination. State v. Thunder 
BAW oie linc Satna aweaosiserad ecesae ase Oak gente: Sage ats ts A Gn 
By custodial interrogation, we mean questioning initi- 
ated by law enforcement officers after a person has 
been taken into custody or otherwise deprived of his 
freedom of action in any significant way. State v. 
Thunder Hawk ........... 2... c cece cece eee ee eee enees 
The Miranda safeguards come into play whenever a 
person in custody is subjected to either express ques- 
tioning or its functional equivalent. State v. Thunder 
Ha Wiis hace achaus cae ees th naling Ba Mesisauda ah aticeth da 
State v. Bridgeman ............... 0. ccc cece cece 
Once Miranda warnings have been given the subse- 
quent procedure is clear. If the individual indicates in 
any manner at any time prior to or during questioning 
that he wishes to remain silent, the interrogation must 
cease. State v. Bridgeman ....................e eee 
Once an accused requests the assistance of counsel, the 
interrogation of that individual must end. State v. Last 
The protection afforded accused, once he has asked for 
the assistance of counsel, may thereafter be waived by 
the accused if done knowingly, freely, and voluntarily. 
State Vs Liast.2. 4 fon kits eter iouled bade bee atone 
Miranda does not protect an accused, even though he 
has requested counsel, from a spontaneous admission 
made under circumstances not induced by the investi- 
gating officers or during the conversation not initiated 
by the officers. Statev. Last ....................0005, 


Modification of Decree. 


1. 


Except for amounts which have accrued prior to a peti- 
tion to modify, orders for alimony may be modified or 
revoked for good cause shown. Neb. Rev. Stat. § 42-365 
(Reissue 1978). Sloss v. SloSS ............... 0... ee 
A change in the circumstances of the parties since the 
entry of the alimony order is a prerequisite to a modifi- 
cation of the alimony decree. Not every change in cir- 
cumstances will warrant such modification, but only 
changes of circumstances which are material and sub- 
stantial. Sloss v. Sloss .......... 2... 0c eee cece eee 
In actions for the modification of alimony in a disso- 
lution of marriage proceeding, it is the duty of this 
court to review de novo the determination of the 
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District Court as to whether a change in circumstances 
has occurred which justifies the modification of the 
original decree. Sloss v. Sloss ...................0000. 


Mortgages. 
A preexisting debt is sufficient consideration for a mort- 
gage securing the debt. Buffalo County v. Richards 


Motions for Mistrial. 

When a motion for a mistrial is made on the ground of 
failure of a party to disclose information pursuant to an 
order of discovery, the defect may ordinarily be cured 
by granting a continuation and giving an opportunity to 
interview witnesses, take depositions, or do whatever is 
necessary to remedy the failure to comply with the dis- 
covery order. Statev. Hardin ............... 0.000 


Motions for New Trial. 
1. Evidence of facts occurring after a trial ordinarily 


cannot be made the basis for a motion for new trial on . 


the ground of newly discovered evidence. Martinez v. 
Peterson<.ci 5 ets lets ig 0e hina hntis eve ia ete Lats 
2. A new trial is a reexamination in the same court of is- 
sues previously decided by it; therefore, constitutional 
issues not raised by the pleadings may not be raised in 
the motion for new trial. State ex rel. Douglas v. 
Schroeder «hij ean fake elton Ge hetah e Leet hoes 


Motions to Dismiss. 

A party against whom a motion to dismiss is made is en- 
titled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that 
can reasonably be drawn from the evidence, and if 
there is any evidence which will sustain a finding for 
the plaintiff, it may not be disregarded and the case de- 
cided as a matter of law. Schutz v. Hunt .............. 


Motor Vehicles. 

1. A left-hand turn across a public highway between inter- 
sections is a dangerous movement and no person shall 
turn a vehicle from the direct course upon a highway 
unless it can be accomplished with reasonable care and 
safety and then only after giving the statutorily re- 
quired turn signal. Zeiger v. Farmers Co-op Assn. .... 

2. When the driver of a motor vehicle looks to the rear 
when he is 250 to 300 feet from making a turn and then 
does not look again until after the turn is started and 
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too late to avoid a collision, he is negligent as a matter 
of law. Zeiger v. Farmers Co-op Assn. ................ 


Municipal Corporations. 


1. 


Ordinarily, a demand upon the responsible officers of 
the governmental subdivision or municipal corporation 
that they take action is necessary and a condition 
precedent to the right of a taxpayer to maintain an ac- 
tion for the recovery of funds on behalf of the govern- 
mental entity. Lake v. Piper, Jaffray & Hopwood Inc. 
Hall v. Cox Cable of Omaha, Inc. .................0005. 
Where a taxpayer brings an action against the officers 
of a governmental subdivision or municipal corporation 
for the recovery of funds on behalf of such govern- 
mental entity without making a prior demand, the re- 
sistance to such action by the subdivision or corpora- 
tion in the nature of a demurrer attacking the legal ca- 
pacity of the plaintiff to sue because of that deficiency 
generally does not constitute a waiver of that require- 
ment. Lake v. Piper, Jaffray & Hopwood Inc. ........ 
A provision of a-home rule charter takes precedence 
over a conflicting state statute in instances of local 
municipal concern, but when the Legislature enacts a 
law affecting municipal affairs which is of statewide 
concern, the state law takes precedence over any mu- 
nicipal action taken under the home rule charter. Hall 
v. Cox Cable of Omaha, Inc. ............... 0c cece eee 
Whether or not an act of the Legislature pertains to a 
matter of local or statewide concern becomes a ques- 
tion for the courts when a conflict of authority arises. 
Hall v. Cox Cable of Omaha, Inc. ...................04. 
A ratepayer does not have legal standing to attack a 
rate established by a legislative body, absent a showing 
of discrimination or a violation of statute, and solely on 
the basis that the ratepayer thinks the service should 
be provided more cheaply. Hall v. Cox Cable of 
Omaha, INC. 2643268 ihe ieee he Lee he ee ce oe Ae ben ee Rk 
A person seeking to restrain the act of a municipal 
body must show some special injury peculiar to himself 
aside from and independent of the general injury to the 
public unless it involves an illegal expenditure of public 
funds or an increase in the burden of taxation. Hall v. 
Cox Cable of Omaha, Inc. ..................0 0... c eae 
Green v. Cox Cable of Omaha, Inc. .................... 
Absent a showing of special legal injury, city council 
members have no right to litigate the validity of a city 
ordinance solely on the basis of being members of a 
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council whose position has been rejected. Green v. Cox 
Cable of Omaha, Inc. ...............- Heihehaidind ease hass 


Natural Resources Districts. 


1. 


The determination of the feasibility of a general benefit 
project by the board of directors of a natural resources 
district, and the adoption and implementation of such a 
project, is a legislative function and is not within the 
scope of judicial review where the specific statutory re- 
quirements for such action have been met. Fisher & 
Trouble Creek v. Lower Platte No. Nat. Resources 
Dist. 2462s onniah ashy tge sn nes oh eae ae SOE 
The adoption and implementation of a general benefit 
project by a natural resources district is an exercise of 
a power which is legislative in nature, and the require- 
ments of due process that apply to judicial or quasi- 
judicial proceedings are not applicable. Fisher & 
Trouble Creek v. Lower Platte No. Nat. Resources 
Dist. > sete snc fai ook o sea eed ee ead Row te weet 


Negligence. 


1. 


Even though a dangerous condition on land may be 
open and obvious or known by an invitee, the possessor 
of the land may owe a duty of reasonable care to the in- 
vitee if the circumstances are such that he should ex- 
pect that the invitee will fail to protect himself against 
the hazard. Tichenor v. Lohaus ...................... 
Generally, an invitee, who has knowledge of a danger- 
ous condition on the premises or where the dangerous 
condition is obvious, is negligent as a matter of law if 
he fails to use reasonable care to avoid injury. How- 
ever, to constitute negligence as a matter of law the 
intentional exposure must be unreasonable. Tichenor 


MF THONQUS | isicdtsr2 discs BE Sole Sibes ayadd Bee Os oe WE OS 


If the defendant possessor of land has made the in- 
vitee’s exercise of a right or privilege impossible unless 
he exposes himself to risk of bodily harm, the invitee is 
not guilty of contributory negligence in so doing unless 
he acts unreasonably. Tichenor v. Lohaus ............ 
Among the matters which must be considered in deter- 
mining whether the invitee is guilty of negligence is the 
effect of distracting events or circumstances. Tichenor 
Vo TONBUS ns oie eek sg die sre cee eh eet bide Sole eraenie dee wt eta’ 
Where different minds may reasonably draw different 
conclusions or inferences from the evidence adduced 
concerning the issues of negligence or contributory 
negligence and the degree thereof when one is com- 
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pared with the other, such issues must be submitted to 
the jury. Tichenor v. Lohaus ......................05. 
6. The vioiation of a statute or an ordinance regulating 
traffic does not constitute negligence as a matter of 
iaw, but is evidence of negligence to be considered by 
the jury in connection with other circumstances in 
evidence. Schutz v. Hunt ................. eee eee 
7. Atrial court should not submit to the jury as an alleged 
item of negligence an act or omission which the evi- 
dence undisputably shows was not a cause of the plain- 
tiff’s injury. Jones v. Tranisi .....................0005 
8. A left-hand turn across a public highway between inter- 
sections is a dangerous movement and no person shall 
turn a vehicle from the direct course upon a highway 
unless it can be accomplished with reasonable care and 
safety and then only after giving the statutorily re- 
quired turn signal. Zeiger v. Farmers Co-op Assn. .... 
9. When the driver of a motor vehicle looks to the rear 
when he is 250 to 300 feet from making a turn and then 
does not look again until after the turn is started and 
too late to avoid a collision, he is negligent as a matter 
oflaw. Zeiger v. Farmers Co-op Assn. ................ 


Negotiabie Instruments. 
A negotiable instrument as between the parties requires 
a consideration the same as any other contract. Buf- 
falo County v. Richards ........... cece cece eee eee 


New Trial. 

Where error in a trial exists only as to the issue of dam- 
ages and the judgment is in other respects free from 
error, and it is clear that no injustice will result from 
doing so, this court may, when remanding a cause for a 
new trial, limit the new trial to such issue. O’Neil v. 
Behrendt. :02.025.000 sia eae ag seattle abt dada Yared 


Notice. 

Reasonable notice, that is to say, notice which is meet 
and fair in view of the circumstances and conditions 
existent at the time and with reference to the matter to 
be presented, is an element of due process. State ex 
rel. Douglas v. Schroeder ............... 0. cece eeeeeee 


Parental Rights. 
1. In considering cases of child neglect, the best interests 
of the child are paramount and parental rights may be 
forfeited by substantial, continuous, and repeated ne- 
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glect of a child and a failure to discharge the duties of 
parental care and protection. In re Interest of Reed .. 208 
In re Interest of Hollenbeck .......................000. 253 
2. Although parental rights may not be terminated solely 
because a parent has been incarcerated for the com- 
mission of a crime, the fact of incarceration may be 
considered along with other factors in determining 
whether parental rights should be terminated. In re 
Interest of Reed ....... 0... cece cece eee eee 208 
In re Interest of Ditter ..............0. 00.2... eee eee 279 
3. A parent’s moral conduct is a valid consideration in a 
determination of parental fitness. In re Interest of 
ROG oases titee chat edule Satta inaueh Daun ye eae 208 
4. An order terminating parental rights to children is re- 
viewed de novo upon the record in this court. In re 


Interest of Hollenbeck ............. 0.00 cee ceee eee eee 253 
In re Interest of Wanek ............ 0... c eee eee eee 394 
In re Interest of Roman ............. 2.0... 0c cece ees 919 


5. An order terminating parental rights to children must 
be supported by clear and convincing evidence. In re 


Interest of Hollenbeck ............ 0.0.0. c cee cee eee 253 
In re Interest of Wanek ............. 0.02 cece ween 394 
In re Interest of McKinzie ............ 0.0... cece eee eee 399 
In re Interest of Roman .......... 0.0... cece eee eens 919 


6. A parent’s inability to perform his parental obligations 
because of imprisonment and the nature of the crime 
committed, as well as the person against whom the 
criminal act was perpetrated, are all relevant to the is- 
sue of parental fitness and child welfare, as is the par- 
ent’s conduct prior to imprisonment and during the 
period of incarceration. In re Interest of Ditter ....... 279 

7. The right of a parent to maintain the custody of his or 
her child is a natural right, but it is not an inalienable 
right, and the public has a paramount interest in the 
protection of the rights of a child. In re Interest of 
DItter ei Ss 285 bok ob Pe at ae a ai he See Rae 279 
In re Interest of McKinzie .....................-.0.00.0. 399 

8. There is no requirement that the court must implement 
a rehabilitation plan for the parent of a child found to 
be dependent and neglected. In re Interest of Wanek 394 

9. The right of a parent to custody and control of his or 
her children is not an inalienable right. In re Interest 
OF - Wane ef vsciisas te 1h Seat Se culo eal Bed Oh 23 a ds 394 

10. The public has a paramount interest in the protection of 
children from abuse and neglect. In re Interest of 
Wanek iiss c0e ich ice iene teen eed eee Wea a ews 394 

11. Where a parent is unable to discharge parental respon- 
sibilities because of mental deficiency, and where there 
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are reasonable grounds to believe that such condition 
will continue for a prolonged and indeterminate period, 
parental rights may be terminated when such action is 
found to be in the best interests of the child or children. 
In re Interest of Wanek .................0 ce eee eee eee 
Courts may not properly deprive a parent of the cus- 
tody of a minor child unless it is affirmatively shown 
that such parent is unfit to perform the duties imposed 
by the relationship, or has forfeited that right. In re 
Interest of McKinzie ............. 00. eee cece ae 
Once parental rights of a child have been terminated as 
to a natural parent, the natural parents of such parent 
whose rights have been terminated are not entitled to 
continue visitation as a matter of right. In re Interest 
of Ditters cbian hon tiss toerdve Bs Sialic otandens ones 


Parol Evidence. 
The use of parol evidence is limited to the purpose of con- 


Parties. 
1. 


Partition. 


necting the written memoranda and showing the party 
to be charged assented to the unsigned documents. 
First Mid America Inc. v. MCI Communications Corp. 


A party having an interest adverse to the interests of 
the parties sought to be represented may not sue as 
representative of a class under the provisions of Neb. 
Rev. Stat. § 25-319 (Reissue 1979). Sarratt v. Lincoln 
Benefit. Life Co... ic. ies cies peta te does Meee ese dea nee 
Potentially conflicting interests within the class are in- 
compatible with the maintenance of a true class action. 
Sarratt v. Lincoln Benefit Life Co. ..................... 
Where the record demonstrates the potentiality of con- 
flict, either within the class or between the person who 
seeks to represent the class and the class, it is appro- 
priate to dispose of the class aspect of the case upon 
motion for summary judgment. Sarratt v. Lincoln 
Benefit Life Co. 2.0.0... cee cee eee ete n eens 
A cross-appeal may not be asserted by one appellee 
against another appellee. Buffalo County v. Richards 


A confirmation of a partition sale disposes of all the in- 
terests of everyone in the proceedings and transfers 
them to the purchaser. After confirmation there is no 
title or interest of any party to such proceedings that can 
be collaterally attacked. Hausnerv. Melia ........... 
When all parties interested are before the court in a 
partition action, the order confirming the sale is final 
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Penalties. 
1. 


Pensions. 
1. 
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and binding, in the absence of fraud on the face of the 
proceedings, even though the judgment may be er- 
roneous and would have been reversed on appeal. 
Hausner v. Melia ...... 20.0... 0. ccc nee eee eee 
A final judgment in a partition action determines the 
rights and interests of the parties in the subject prop- 
erty, and such parties are estopped from raising any 
claim of interest or title which was or could have been 
raised in that action. Hausner v. Melia ............... 


All pending actions and proceedings to recover a pen- 
alty which have not been prosecuted to a final judg- 
ment are defeated by the repeal of the statute. There- 
fore, the repeal of a statute which imposes a penalty 
will prevent any prosecution, trial, or judgment for 
penalties accruing while such statute was in force, un- 
less the contrary is provided in the repealing statute or 
some other existing statute. Farmland Enterprises, 
INC. VeSCHuUGMAN 05 2268 heise Pek Ce Fa ee Ea Oe 
A mere penalty never vests, but remains executory; 
the repeal of a statute before a penalty is enforced is 
not a deprivation of vested rights. The unqualified re- 
peal of a statute imposing a penalty operates the same 
way as the repeal of a strictly criminal statute. It 
abrogates all rights of action which have not been re- 
duced to judgments. Farmland Enterprises, Inc. v. 
SCHUCMAN: 6:5 tiki cheated Feb Sop apigecias Sate alltel oda eee oan 
Where a fine has been imposed as part of the penalty 
for conviction of a crime, the court may not, under the 
provisions of Neb. Rev. Stat. §§ 29-2206(1) and 29-2412 
(Reissue 1979), peremptorily direct that the fine be sat- 
isfied by crediting jail time against the fine. The de- 
fendant must be afforded an opportunity to pay the fine 
in the manner provided by these statutes or to make 
proof of indigency. State v. Holloway ................. 
State v. Brumfield ............... 0.0... cece eee 


Federal law precludes a state court from awarding a 
nonmilitary spouse a portion of a military spouse’s gov- 
ernment pension. Pyke v. Pyke ...................... 
A trial court, in determining what, if any, alimony 
should be awarded a spouse, may recognize that the 
spouse ordered to pay the alimony may have, by way of 
income for his own maintenance and support, a mili- 
tary pension or may have the proceeds of a military 
pension from which he may be able to make alimony 
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payments, although the court cannot award an interest 
in the pension to the nonmilitary spouse. Pyke v. Pyke 


Petit Larceny. 
In the absence of something other than ordinary stealing, 


Pleadings. 
1. 


petit larceny is not a crimen falsi as contemplated by 
Neb. Rev. Stat. § 27-609(1)(b) (Reissue 1979). State v. 
Wilts 08 edie: igre na win Rec eae ahe, setarh en ees Fede 


Both legal and equitable principles may be enforced in 
the same action according to the facts. The essential 
character of the cause of action and the remedy or re- 
lief it seeks, as shown by the allegations of the com- 
plaint, determine whether a particular action is one at 
law or in equity, unaffected by the conclusions of the 
pleader or what the pleader calls it, or the prayer for 
relief. Nebraska Engineering Co. v. Gerstner ......... 
It is the pleadings before the trial court at the time of 
decision which form the issues. State ex rel. Douglas 
VeSchroeden cies crs ice pears beet hee pee age eae 
A new trial is a reexamination in the same court of is- 
sues previously decided by it; therefore, constitutional 
issues not raised by the pleadings may not be raised in 
the motion for new trial. State ex rel. Douglas v. 
Schroeder cosnsg cee adie dec wrwnd eee ete Tae eee ks 
A judgment must be supported by the allegations of the 
pleadings on which it is based. State ex rel. Douglas v. 
Schroeder sheers Pale eee eae oe ee og ste LEAT A Chute 
The allowance of an amendment during trial to a plead- 
ing which changes the issue to a material fact may be 
prejudicial error. Collection Associates, Inc. v. Eckel 

By demurring or pleading to the genera) issue without 
requesting a ruling on a motion to quash an information 
as to certainty, particularity, or redundancy, the de- 
fendant has waived all such defects which were raised 
by the motion to quash. State v. Parks ............... 
A general demurrer tests the substantive legal rights of 
the parties upon admitted facts, including proper and 
reasonable inferences of law and fact which may be 
drawn from facts which are well pleaded. On re- 
viewing the sustaining of a demurrer, this court must 
treat as undisputed the facts as alleged in the petition. 
Philp v. First Nat. Bank & Trust Co. .................. 
If the petition states facts which entitle the plaintiff to 
relief, whether legal or equitable, it is not demurrable 
upon the ground that it does not state facts sufficient to 
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constitute a cause of action. Philp v. First Nat. Bank & 
TUBE COs rates Bes cin qatutlesn tate heater e Ww oncim Rea econss 
It is fundamental that a party cannot plead one cause 
of action and then introduce proof to establish another. 
Siebler Heating & Air Conditioning v. Jenson .......... 
Whether the nature of an action is legal or equitable is 
to be determined from its main object, as disclosed by 
the averments of the pleadings and relief sought. 
White v. Medico Life Ins. Co. ............... 00. ce ee eee 
Although a defendant may present any defense, legal 
or equitable, interposing an equitable defense does not 
convert an action otherwise at law into one in equity. 
White v. Medico Life Ins. Co. ............ 0.0 ec ee eee ae 
In order for misrepresentations in an application for in- 
surance to constitute a defense to an action on the con- 
tract, the insurer must plead and prove, among other 
things, that the misrepresentations were made know- 
ingly with intent to deceive, that the insurer relied and 
acted upon such statements, and that the insurer was 
deceived to its injury. White v. Medico Life Ins. Co. 


The question of whether or not a defendant is compe- 
tent to stand trial or to enter a plea is one of fact to be 
determined by the trial court, and the means employed 
in resolving the question are discretionary with the 
trial court. State v. Beans ........................0 00, 
The standard for determining the validity of a guilty 
plea is whether or not it represents a voluntary and in- 
telligent choice among the alternative courses of action 
open to the defendant. State v. Beans ................. 
A voluntary guilty plea waives every defense to the 
charge, whether the defense is procedural, statutory, 
or constitutional. State v.Stranghoener .............. 
A plea of guilty or nolo contendere, freely and volun- 
tarily made, waives every defense to the charge, 
whether the defense is procedural, statutory, or consti- 
tutional. State v. Herren .......-....... 0.0. cece eae 
State v. Falcone ............ 0. eee cece eee eee e ee 
A plea of guilty is the equivalent of a conviction by trial 
and verdict or a finding of guilt by the court. State v. 
Ondrak. cic te gigs. eed tien ee wl Page ne deeded a 


Political Subdivisions. 


1. 


A county cannot, even under the applicable statutes, 
open a section line road without giving notice to the 
landowners, hearing the landowners’ claim for dam- 
ages, or appointing appraisers and making provisions 
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for payment of the landowners’ damages, and if it at- 
tempts to do so itis atrespasser. Olsonv. Bonham ... 
A political subdivision may be liable for damages 
caused by insufficiency or want of repair of a highway 
or bridge or other thoroughfare which the political subdi- 
vision is liable to keep in repair. Hume v. Otoe County 
A county is not an insurer, but is obligated only to use 
reasonable and ordinary care in the construction, 
maintenance, and repair of its highways and bridges so 
that they will be reasonably safe for a traveler using 
them while he is in the exercise of reasonable and or- 
dinary caution and prudence. Hume v. Otoe County 


Political Subdlvisions Tort Claims Act. 


1. 


An action under the Political Subdivisions Tort Claims 
Act is similar to a law action in which a jury has been 
waived and is governed by the same rules. Noll v. 
Valley County Hospital .......... 0... cece eee eee eee 
An action under the Political Subdivisions Tort Claims 
Act is tried to the court without a jury. Upon appeal to 
this court the findings of fact by the trial court.will not 
be overturned unless clearly wrong. Hume v. Otoe 
County ........ Safe die dlelgey ele tininne Moke bed oko NEw oOo 


Polygraph Tests. 


1. 


Generally, any reference to a polygraph test is disap- 
proved. State v. Vrchota ................ 0c cece eee ee 
Generally, the mere mention of the word ‘‘polygraph,” 
absent more, does not constitute prejudicial error. 
State v. Vrchota ...... 0. ccc ccc eee eee eee 


Post Conviction. 


1. 


A person seeking post conviction relief has the burden 
of establishing a basis for such relief, and the findings 
of the District Court in denying relief will not be dis- 
turbed on appeal unless they are clearly erroneous. 
State: VsBeans) igo ele eet piel apna diana de ee Slats 


State: viOtey As stcwiies wad wees weet dames wad he ee gerd 
State v. Stranghoener ............ 0... cece eee eens 
Stale Vie TALE osc c'- sah bahoretueree ah adda aR AINE ec bee Gea ehceheess 


The history of post conviction relief in this state has 
now made it amply clear that one is not entitled to post 
conviction relief merely on his own bald assertions or 
because he believes that he did not enjoy a perfect 
trial. Statev. Landers .....................00.0.0000. 
In post conviction relief cases the person challenging 
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the competency of counsel has the burden of proof to 
establish the counsel’s incompetence. State v. Landers 48 

4. An evidentiary hearing in a post conviction proceeding 

is not required where the files and records in the case 

show that the prisoner is entitled to no relief. State v. 
GIASENRPP aii cei oie Sige Oss BNR i ee RT ER eee eed 99 

5. Relief under the Post Conviction Act is limited to cases 

in which there was a denial or infringement of the 

rights of the prisoner such as to render the judgment 

void or voidabie under the Constitution of this state or 

the Constitution of the United States. State v. Glase- 
NEPP ee oe8 se ecitraks sahsdteel wesle alie Salas Peg ee 99 

6. In order to state a cause of action for post conviction 

relief, the prisoner must allege facts which, if proved, 

constitute an infringement of his constitutional rights. 

Allegations which are mere conclusions are insuffi- 
cient. State v. Glasenapp ................. 0. cee eee 99 

7. A motion for post conviction relief may be heard with- 

out requiring the production of the prisoner. State v. 
Oley iss pcre Since eeg aed yea eather os 103 

8. A court may properly deny an evidentiary hearing 

upon a motion to vacate a conviction filed under Neb. 

Rev. Stat. § 29-3001 (Reissue 1979) upon a determina- 

tion after an examination of the files and records of the 

case that the petitioner is entitled to no relief. State v. 
MereGith: 2c 32 sect egw eeasan hetids de yas Seba RSS a) eta 108 

9. A motion to vacate a judgment and sentence under the 

Post Conviction Act cannot be used as a substitute for 

an appeal or to secure a further review of issues al- 
ready litigated. State v. Meredith .................... 109 

10. A defendant in a post conviction proceeding may not 

raise questions which could have been raised on direct 

appeal and which do not involve questions making the 

judgment of conviction void or voidable under the state 
or federal Constitutions. State v. Stranghoener ....... 203 

11. Matters relating to sentences imposed within statutory 

limits or matters already litigated in the direct appeal 

are not a basis for post conviction relief. State v. Free- 
IAN: hk ois els tic ss oo ew bale tae 9 Saeed Bal SRP ead wal oe ewes 278 

12. In post conviction proceedings under Neb. Rev. Stat. 

§§ 29-3001 et seq. (Reissue 1979) the District Court is the 

trier of disputed questions of fact and it is not ordi- 

narily for the Supreme Court to determine questions of 
credibility. State v. Tiff ......... Mid eA bbaieeeiouie £ tahcp vale 565 


Presumptions. 
1. Where the owners of adjoining land occupy their re- 
spective premises up to a certain line, which they mu- 
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tually recognize and acquiesce in as the boundary line 
for a long period of time, there is a presumption in 
favor of such line being the true one, which can only be 
overcome by clear proof to the contrary. Where such 
recognition and acquiescence has continued beyond the 
10-year period fixed by the statute of limitations, the 
presumption becomes conclusive. Hausner v. Melia .. 
In disciplinary proceedings involving members of the 
bar, a presumption of innocence applies; culpability of 
the person charged must be established by a clear pre- 
ponderance of the evidence so the court is satisfied to a 
reasonable certainty that the charges are true. State 
ex rel. Nebraska State Bar Assn. v. McArthur ......... 
There is a presumption that a board of equalization has 
faithfully performed its official duties in making an as- 
sessment and has acted upon sufficient competent evi- 
dence to justify its action, which presumption remains 
until there is competent evidence to the contrary. 
Once there is competent evidence on appeal to the con- 
trary, the presumption disappears and the reasonable- 
ness of the valuation fixed by the board of equalization 
becomes one of fact based upon the evidence. Hastings 
Building Co. v. Board of Equalization ................. 


Principai and Surety. 


A surety cannot be held beyond the precise terms of its 


contract. Any intention on the part of the surety to as- 
sume a further and continued liability must be found in 
the words of the contract made. It is not a matter of 
inference, but of express statement. The liability of a 
surety, therefore, is measured by, and will not be ex- 
tended beyond, the strict terms of its contract. Farm- 
ers Union Co-op Assn. v. Mid-States Constr. Co. ....... 


Prior Acquittal. 


Prior Acts. 


Although generally a verdict of acquittal in a former trial 


is not to be considered as determining the collateral 
question of the presence of a general plan or scheme or 
necessary intent for the purpose of a subsequent trial 
for a distinct offense, when so much of the evidence of 
the former trial is placed before the jury in the subse- 
quent trial, justice requires that the evidence of the 
former verdict should be allowed in evidence. State v. 
FOVANS! 5 ois ed ss ates witeny oh See EMI tee he ace Oe ea 


As a general proposition, in a criminal prosecution evi- 
dence of crimes committed by the accused, other than 
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that with which he is charged, is not admissible. State 

Vi -BEV ANS a oie See ahi ag Cau ea ated tee Toles Ae Baas 476 
2. Where intent is an element of the crime charged, it is 

permissible to admit evidence of the defendant’s prior 

crimes, wrongs, or acts in order to prove that the de- 

fendant possessed the requisite intent to be convicted 

on a charge of attempted first degree sexual assault. 

State v. Evans ......... 0. ccc cece eet eee e eee e wanes 476 


Prior Convictions. 
1. An authenticated record establishing a prior conviction 
of a defendant with the same name is prima facie suffi- 
cient to establish identity and, in the absence of any de- 
nial or contradictory evidence, is sufficient to support.a 
finding by the court that the accused has been con- 
victed prior thereto. State v. Kelly ................... 45 
2. The validity of former misdemeanor convictions cannot 
be collaterally attacked in a proceeding for additional 
punishment under the repeater statute on a subsequent 
conviction, for the reason that the former convictions 
are valid until reversed. State v. Kelly ............... 45 
3. The Nebraska Supreme Court may examine and take 
judicial notice of its own proceedings and judgment 
where certain aspects of the controversy have been 
previously considered and determined, in cases which 
are interwoven and interdependent. State v. Hunt .... 304 
4. Where conviction of a previous crime is an essential 
element of the crime charged, proof of prior convic- 
tions is properly made by offering in evidence the com- 
plaint or information, judgment rendered on the ver- 
dict or plea of guilty, evidence that the judgment has 
become final, and that the defendant in an earlier con- 
viction is the same person presently before the court. 
State:v. OnGrak oi. csc eee ek Hee Maes be tase eee 840 
5. One may rely upon an opposing party’s stated intention 
to impeach by questioning concerning prior convictions 
and the trial judge’s announcement that he will allow 
the same. State v. Williams .....................2004.5 860 


Probable Cause. 

1. Probable cause for an arrest exists if the officer has 
reasonable cause to believe that the person arrested 
has committed a felony. State v. Hack and Callans ... 406 

2. Probable cause does not require that the officer see the 
commission of a felony and does not require the same 
type of specific evidence of each element of the offense 
as would be needed to support a conviction. State v. 
Hack and Callans 0.0.0.0... cece eee 406 
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If the facts available to the officer at the time of the ar- 
rest would warrant a man of reasonable caution in the 
belief the action was appropriate, then probable cause 
exists. State v. Hack and Callans ..................... 


Probation and Parole. 


1. 


At a preliminary hearing to determine whether or not 
probable cause exists to detain a probationer on a 
charge of probation violation, a probationer is entitled 
to notice of the alleged violations of probation, an op- 
portunity to appear and to present evidence in his own 
behalf, the conditional right to confront adverse wit- 
nesses, an independent decisionmaker, and a written 
report of the hearing. State v. Calder ................. 
Although the formal notice of alleged probation viola- 
tions is deficient, if it can be determined from the rec- 
ord that the probationer did in fact have sufficient actual 
notice of the violations charged against him so as to en- 
able him to prepare a defense, the requirements of due 
process have been satisfied. State v. Calder .......... 
The requirement of an impartial and independent hear- 
ing officer is satisfied if such officer is someone not di- 
rectly involved in making recommendations con- 
cerning the initial arrest of the accused on the revoca- 
tion charge or in making the report of the probation 
violations. State v. Calder .............. 0... cece eens 
There is no requirement that such hearing officer be a 
judicial officer. State v. Calder ....................... 
The preliminary hearing need only be held reasonably 
near the place of the arrest or alleged violations so as 
to enable the probationer to obtain and present evi- 
dence in his own behalf. State v. Calder .............. 
In order to contest the location of the preliminary hear- 
ing, it is necessary that the probationer allege and 
prove some demonstrative prejudice. State v. Calder 
The granting of probation as opposed to the imposing of 
a sentence is a matter which is left to the sound discre- 
tion of the trial court, and, absent a showing of abuse, 
this court will not on appeal disturb the trial court's de- 
nial of probation. State v. Last ....................40.. 


Promissory Notes. 


1. 


2. 


Consideration for a promissory note may be furnished 
by athird party. Buffalo County v. Richards ......... 
A valid promissory note may be given as security for a 
debt already owed by the party giving it, or by a third 
party. Buffalo County v. Richards .................... 
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In a post conviction relief proceeding the burden of 
proof is upon the movant to establish a basis for the re- 
lief, and where such a burden is not met a denial of that 
requested relief is required. State v. Landers ......... 
In post conviction relief cases the person challenging 
the competency of counsel has the burden of proof to 
establish the counsel’s incompetence. State v. Landers 
State: v.c Oley: sic Sou stand hoy oe ee Lae Sa rw 
Where one maintains that counsel was inadequate, one 
must likewise show how or in what manner the alleged 
inadequacy prejudiced one. State v. Landers ......... 
State V.Otey: i. bss ibe eave bed cara clea wen aGihiece a 
The burden of proof is upon a taxpayer to establish his 
contention that the value of his property has not been 
fairly and proportionately equalized with all other 
property, resulting in a discriminatory, unjust, and un- 
fair assessment. Arneson v. Cedar County ............ 
The plaintiff has the burden to prove the amount of 
damages with as much certainty as the case permits. 
LeRoy Weyant & Sons, Inc. v. Harvey and Classic 
Lane » site moans eeu Sea oa et alee Pade ne laine gas bee 
Under the Nebraska workmen’s compensation law, the 
claimant seeking compensation has the burden of prov- 
ing by a preponderance of the evidence that an injury 
received arising out of and in the course of his employ- 
ment was the proximate cause of the disability for 
which benefits are sought. Coco v. Austin Co. ......... 
Butler v. Midwest Supply Co. ...................2..05. 
Renshaw v. Merrigol-Adler Bakery ................... 
In such a proceeding, the burden of proof is on the 
licensee to establish by a preponderance of the evi- 
dence the grounds for reversal. Bauer v. Peterson .... 
An award for permanent disability cannot be based on 
mere possibilities. Hatting v. Farmers Co-op Assn. 
The burden of establishing the cost of repair shall be 
upon the party seeking recovery. If the party against 
whom recovery is sought believes that the cost of re- 
pair exceeds the market value of the property just be- 
fore damage, then the burden shall be upon such party 
to introduce evidence to establish that fact, and it will 
then be up to the trier of fact to determine which of the 
two measures of damages should be employed. Absent 
evidence that the cost of repair or restoration exceeds 
the market value of the property just before damage, it 
will be presumed that the cost of repair or restoration 
does not exceed the market value of the property just 
before damage. ‘‘L’’ Investments, Ltd. v. Lynch ...... 


48 


48 
103 


48 


103 


62 


65 


95 
421 
662 


174 


242 


1012 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


INDEX VOL, 212 


Where the court’s instructions impose a greater burden 
of proof on the proponents of a will than is required by 
law, it cannot be said that the opponents were thereby 
prejudiced. In re Estate of Camin .................... 
Where one is claiming the estate of a person deceased 
under an alleged oral contract, the evidence of such 
contract and the terms of it must be clear, satisfactory, 
and unequivocal. In re Estate of Layton .............. 
The burden is upon the claimant in a suit on an oral 
contract to make a will to prove both the existence of 
the contract and its terms and the acts constituting per- 
formance such as were referable solely to the contract 
sought to be enforced. In re Estate of Layton ......... 
The plaintiff has the burden to prove the amount of 
damages with as much certainty as the case permits. 
Meisinger Earth Moving, Inc. v. State ................. 
In a post conviction proceeding the petitioner has the 
burden of establishing a basis for relief. State v. Tiff 
Entrapment is a defense which is in the nature of an af- 
firmative defense. This being so, the defendant has the 
initial burden of going forward with evidence of govern- 
mental involvement and inducement, following which 
the ultimate burden, the risk of nonpersuasion, as in all 
criminal cases, ison the State. State v. Parks ........ 
When assessing the evidence in an entrapment case, 
the court must first determine if the defendant has sub- 
mitted sufficient evidence, more than a scintilla, to 
give rise to the defense. If the defendant has met that 
burden, the question of entrapment then becomes one 
of fact to be decided by the jury. State v. Parks ...... 
In disciplinary proceedings involving members of the 
bar, a presumption of innocence applies; culpability of 
the person charged must be established by a clear pre- 
ponderance of the evidence so the court is satisfied toa 
reasonable certainty that the charges are true. State 
ex rel. Nebraska State Bar Assn. v. McArthur ......... 
It is fundamental that a party cannot plead one cause 
of action and then introduce proof to establish another. 
Siebler Heating & Air Conditioning v. Jenson .......... 
A party cannot allege an express agreement and then, 
over objection, prove and recover on a cause of action 
of quantum meruit. Siebler Heating & Air Condi- 
tioning v. Jenson ............ cece eee 
The burden of proof is upon the plaintiff to show by a 
preponderance of the evidence that the disability sus- 
tained was caused by or related to the accident and was 
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not the result of the normal progression of plaintiff’s 
preexisting condition. Narduzzo v. Sunderland Bros. .. 
Negrete v. Western Electric Co., Inc. ...............4-. 
In a workmen’s compensation case the burden is upon 
the employee to prove by a preponderance of the evi- 
dence all the issues involved. Negrete v. Western 
Blectric Co., Inc. 11.0... 0... cece cece cece eee et aeenneees 
In order for misrepresentations in an application for in- 
surance to constitute a defense to an action on the con- 
tract, the insurer must plead and prove, among other 
things, that the misrepresentations were made know- 
ingly with intent to deceive, that the insurer relied and 
acted upon such statements, and that the insurer was 
deceived to its injury. White v. Medico Life Ins. Co. 


Proof of Death. 
For purposes of the law of homicide, proof of the death of 


Property. 
1. 


the victim may be established by proof of the irre- 
versible cessation of the victim’s total brain functions. 
State v. MeintS ......... 0... cece eee ene teens 


The basic principle of the law of damages is that such 
compensation in money shall be allowed for the loss 
sustained as will restore the loser to the same value of 
property status as he occupied just preceding the loss. 
“L”’ Investments, Ltd. v. Lynch ...................008. 
Except as otherwise hereinafter limited, where an im- 
provement upon realty is damaged without damage to 
the realty itself and where the nature of the thing dam- 
aged is such that it is capable of being repaired or re- 
stored and the cost of doing so is capable of reasonable 
ascertainment, the measure of damages for its negli- 
gent damage is the reasonable cost of repairing or re- 
storing the property in like kind and quality. This 
would be in addition to any other consequential dam- 
ages which the injured party may establish by proper 
proof. If, in fact, the cost of repair or restoration ex- 
ceeds the market value of the property just before the 
injury, then the proper measure of damages is the mar- 
ket value of the property just before the damages were 
incurred, less any salvage. ‘‘L’’ Investments, Ltd. v. 
Bynche ei ieth te cu ils Sain bas Se Se eS 
The burden of establishing the cost of repair shall be 
upon the party seeking recovery. If the party against 
whom recovery is sought believes that the cost of re- 
pair exceeds the market value of the property just be- 
fore damage, then the burden shall be upon such party 
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to introduce evidence to establish that fact, and it will 
then be up to the trier of fact to determine which of the 
two measures of damages should be employed. Absent 
evidence that the cost of repair or restoration exceeds 
the market value of the property just before damage, it 
will be presumed that the cost of repair or restoration 
does not exceed the market value of the property just 
before damage. ‘‘L’’ Investments, Ltd. v. Lynch ...... 


Property Division. 


1. 


The rules for determining division of property in an ac- 
tion for dissolution of marriage provide no mathe- 
matical formula by which such awards can be pre- 
cisely determined; they are to be determined by the 
facts in each case. The court will consider all perti- 
nent facts in reaching an award that is just and 
equitable. Koubek v. Koubek ......................44. 
Van Newkirk v. Van - Newkirk ............... 0c cee eeee 
Generally speaking, awards in cases of this kind vary 
from one-third to one-half of the value of the property 
involved, depending upon the facts and circumstances 
of the particular case, and particularly so when the 
marriage is of long duration and the parties are the 
parents of all the children involved. Koubek v. Koubek 
How property, inherited by a party during the mar- 
riage, wiil be considered in determining division of 
property or award of alimony must depend upon the 
facts of the particular case and the equities involved. 
Koubek v. Koubek .............. 0. cee e eee eens 
Van Newkirk v. Van Newkirk .............. 00.0 eee aee 
The division of property and the issue of alimony are to 
be determined upon the consideration of all the facts 
and circumstances. Koubek v. Koubek ............... 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and inter- 
ruption of personal careers or educational oppor- 
tunities, and the ability of the supported party to en- 
gage in gainful employment without interfering with 
the interests of any minor children in the custody of 
such party. Pykev. Pyke ................. ccc eee eens 
When awarding property in a dissolution of marriage, 
property acquired by one of the parties through gift or 
inheritance ordinarily is set off to the individual re- 
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ceiving the inheritance or gift and is not considered a 
part of the marital estate. An exception to the rule is 
where both of the spouses have contributed to the im- 
provement or operation of the property after receiving 
it by way of inheritance or gift, or the spouse not re- 
ceiving the inheritance or gift has significantly cared 
for the property during the marriage. Van Newkirk v. 
Van Newkirk ici iig54.tonet bow ov tan. waaa delet seals 


Prosecutorial Misconduct. 
Prosecutorial conduct that might be viewed as harass- 


Proximate 
1. 


ment or overreaching, even if sufficient to justify a 
mistrial on defendant’s motion, does not bar retrial ab- 
sent intent on the part of the prosecutor to subvert the 
protections afforded by the double jeopardy clause. 
State-v. MUNN «2.066 scecces oes oeea dee oe ke ue eee eo 


Cause. 

The act of the accused must be a proximate cause of 
death but need not be the direct, immediate cause. It 
is sufficient if the direct cause resulted naturally from 
the act of the accused, as where the direct cause is a 
disease or infection resulting from the injury inflicted 
by the accused. State v. Meints ....................... 
It is not a defense that improper treatment on the part 
of physicians, nurses, or the victim may also have con- 
tributed thereto. But where death results solely from 
erroneous treatment by another, the one who inflicted 
the injury is not responsible for homicide. State v. 
Ment: 00.55. eed eb aa a eee lee ea dee OG eh ed cea acaliows 
Where a homicide victim has suffered brain death, re- 
moval of life support systems is not an efficient inter- 
vening cause of death. State v. Meints ................ 


Public Service Commission. 
The Nebraska Public Service Commission is not em- 


powered to require that switching charges be absorbed 
retroactively where the approved rate schedule for 
such switching did not require absorption. In re For- 
mal Complaint of Nebco, Inc. ................ 0c eee eee 


Public Utilities. 


1. 


The following provision of Neb. Rev. Stat. § 70-650.01 
(Reissue 1981), ‘‘In the absence of an agreement be- 
tween any city or village and the public power district, 
the city or village may at any time determine what 
shall be included in the term distribution system by a 
declaratory judgment in which the public power dis- 
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The Nebraska Public Service Commission is not empow- 


Records. 
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trict or public power and irrigation district owning the 
distribution system shall be joined,’’ was intended by 
the Legislature to empower the courts to make a 
factual determination in each specific case as to 
whether a facility is operated as part of the electrical 
transmission system or distribution system. Nebraska 
P.P. Dist. v. City of York ........... 2. cece eee eee 
Questions of public policy related to the powers of and 
government of public power districts are, in the first in- 
stance, a purely legislative cognizance and may not be 
referred to the courts for determination. Nebraska 
P.P. Dist. v. City of York .......... 0. . ccc cece eee 
The legislatively declared public policy underlying the 
encouragement of publicly owned electric utilities is to 
provide power to consumers at reasonable rates at as 
low overall cost as possible and to avoid duplication of 
facilities. Neb. Rev. Stat. §§ 70-655, 70-1001 (Reissue 
1981). Nebraska P.P. Dist. v. City of York ............ 
A ratepayer does not have legal standing to attack a 
rate established by a legislative body, absent a showing 
of discrimination or a violation of statute, and solely on 
the basis that the ratepayer thinks the service should 
be provided more cheaply. Hall v. Cox Cable of 
Omaha, INC. i. i. een teie Ue wee rene vee dna reees baw eaeds 


ered to require that switching charges be absorbed ret- 
roactively where the approved rate schedule for such 
switching did not require absorption. In re Formal 
Complaint of Nebco, Inc. ............... 0. cee eee eee eee 


The municipal courts are courts of record, and tran- 
scripts of their records, duly certified, are evidence of 
the facts contained therein. State v. Kelly ............ 
Such certified records may be used to prove a judg- 
ment of conviction. State v. Kelly .................... 
Ordinarily such a certified record imports absolute 
verity absent proof that the same is incorrect. State v. 
KReLLY = iote titinneGt titans Sealnm cdg tes eee gon oes falaeas 
An authenticated record establishing a prior conviction 
of a defendant with the same name is prima facie suffi- 
cient to establish identity and, in the absence of any de- 
nial or contradictory evidence, is sufficient to support a 
finding by the court that the accused has been con- 
victed prior thereto. State v. Kelly ................... 
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Remittitur. 


1. 


Where a verdict is excessive, but not so much as to in- 
dicate passion or prejudice on the party of the jury, the 
‘ error may be corrected by remittitur, if the excess can 
be estimated with reasonable certainty. Barbour v. 
Jenson Commercial Distributing Co. .................. 


2. Where the trial court has ordered a reduction of the 
verdict as a condition of denying a new trial, such order 
will not ordinarily be reversed unless an abuse of dis- 
cretion is shown. Barbour v. Jenson Commercial Dis- 
tributing Coy cc nie dace. see ties bie Ae eee tule eae eas 

Rescission. 


The cancellation, abandonment, or rescission of a written 
contract may not only be written but it may also be 
oral. Moreover, an implied agreement to rescind a 
contract may be given effect, and the assent of the par- 
ties to rescission may be shown by their acts or con- 
duct, and the surrounding circumstances. Accord- 
ingly, in determining whether a rescission took place, 
the courts look not only to the language of the parties 
but to all the circumstances. Trumanv. Martin ...... 


Res Judicata. 


1. 


The scope of the res judicata bar encompasses not only 
issues actually litigated in the first suit but also those 
issues which could have been raised in that suit. 
Brommer v. City of Hastings ....................000005 
Any right, fact, or matter in issue and directly adjudi- 
cated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a 
judgment or decree is rendered upon the merits is con- 
clusively settled by the judgment therein and cannot 
again be litigated between the parties and privies, 
whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. Brommer v. 
City of Hastings) 0820.0 evi ee haw ose ee eet 


Rules of Evidence. 


1. 


The investigation conducted by an administrative body 
is not intended to be carried out in observance of the 
technical rules adopted by courts of law. Beasley v. 
City:of Omaha ie Bn ene ES sae CEES es 
Neb. Rev. Stat. § 27-902 (Reissue 1979) governs the ad- 
missibility of a court decree from another state. State 
Ve WIV: 5 k.isewxd thy Cute key eens boa Ue RE AS RET Mele 
‘Subject to the provisions of § 27-403, the following are 
not excluded by the hearsay rule, even though the 
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declarant is available as a witness: ... Statements 
made for purposes of medical diagnosis or treatment 
and describing medical history, or past or present 
symptoms, pain or sensations, or the inception or gen- 
eral character of the cause or external source thereof 
insofar as reasonably pertinent to diagnosis or treat- 
ment.’ Neb. Rev. Stat. § 27-803(3) (Reissue 1979). 
State: v... Mardin: 3506 ess eensek Seed 8 ae aden hada bee dees 
The rule of Neb. Rev. Stat. § 27-803(3) (Reissue 1979) 
permitting statements concerning inception or general 
character of the cause or external source thereof inso- 
far as reasonably pertinent to diagnosis or treatment is 
bottomed on the notion that a person seeking medical 
attention will give a truthful account of the history and 
current state of his condition in order to ensure proper 
treatment. Statev. Hardin .................... 200005 
Exculpatory statements made by an accused to a psy- 
chiatrist for the purpose of diagnosis of a mental condi- 
tion of the accused, insofar as they may recite what he 
did or what occurred in connection with the commis- 
sion of the alleged crime, are not competent evidence 
of the truth of the contents of the statement. State v. 
PARTI 553d se eens TA Pe ae ee ea ee tonlagoe eine es 
By its plain language, Neb. Rev. Stat. § 27-901 (Reissue 
1979) is directory rather than mandatory upon the trial 
court. State v. Ferris ........ 0... cece cece eee eee 
Relevant evidence means evidence having any tend- 
ency to make the existence of any fact that is of conse- 
quence to the determination of the action more prob- 
able or less probable than it would be without the evi- 
dence. Neb. Rev. Stat. § 27-402 (Reissue 1979). Jones 
Vo Tranisy 3.5. S35 stuart oiketalad Mag tas Daa ee a os 


A bona fide purchaser exists where the purchaser takes 
without knowledge or notice of any suspicious circum- 
stances which would put a prudent man upon inquiry. 
City of Hastings v. Jerry Spady Pontiac-Cadillac, Inc. 
Where graphite electrodes are used in the manufacture 
of steel for the dual purpose of providing essential car- 
bon for the steel manufacturing process and for the 
conduction of electricity which provides heat for the 
process, and where a substantial part of the graphite 
electrodes enters into and becomes an essential in- 
gredient or component part of the finished steel and the 
remainder is consumed in the manufacturing and re- 
fining process, the use of such graphite electrodes in 
the manufacturing and processing of steel for ultimate 
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sale at retail is not subject to taxation under the provi- 
sions of Neb. Rev. Stat. §§ 77-2702 and 77-2703 (Reissue 
1981). Nucor Steel v. Herrington ...................... 
It is the general rule of law that a warranty is express 
when the seller makes an affirmation with respect to 
the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in 
making the purchase. England v. Leithoff ............ 
Oral representations of the origin of livestock made in 
the course of the sale of livestock are express warran- 
ties relating to the livestock. England v. Leithoff ..... 


Schools and School Districts. 


1. 


While the requirements concerning the giving of notice 
or the holding of a hearing preliminary to the special 
election conducted in connection with a school re- 
organization by the election method will be strictly en- 
forced in a direct action instituted before an election, 
once the election is held, absent a showing of fraud or 
evidence that electors were prevented from giving a 
full and free expression of their will at the election, 
they are merely directory. Eriksenv. Ray ........... 
Where legal voters of a schoo! district involved in a 
school reorganization by the election method wish to 
contest the reorganization, after the special! election 
has been held, it must be done by an election contest 
pursuant to Neb. Rev. Stat. §§ 32-1001 et seq. (Reissue 
1978). This is the exclusive method by which such ac- 
tions must be taken. Eriksen v. Ray .................. 
Proceedings for review under the Administrative Pro- 
cedures Act, Neb. Rev. Stat. §§ 84-917 et seq. (Reissue 
1981), shall be instituted by filing a petition in the Dis- 
trict Court of the county where the action is taken. In 
a proceeding authorized by Neb. Rev. Stat. § 79-1103.05 
(Reissue 1981), the action is taken in the county where 
the State Board of Education conducts its hearing. Bd. 
of Ed. of Keya Paha County v. State Board of Educa- 
tion ........ sic eeu sebgnat satel ge des ageseces 8 occtae mieten Bhar wiratd Indus eee Daa Oey 


Second Injury Fund. 


1. 


In a workmen’s compensation case the State and the 
Second Injury Fund may be impleaded as parties after 
the initial hearing in the Workmen’s Compensation 
Court and prior to the de novo rehearing, in the absence 
of proof of prejudice. Pollard v. Wright’s Tree Service, 
TiO ic OM stra Sasa phe e estes tee Ree ae Fea 
Within the meaning of Neb. Rev. Stat. § 48-125 (Reissue 
1978) the Nebraska Second Injury Fund is an ‘‘em- 
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ployer,’’ and if, on appeal to the Supreme Court, the 
fund fails to obtain any reduction in the amount of the 
award of the Workmen’s Compensation Court on re- 
hearing, the employee is entitled to a reasonable sum 
as attorney fees in this court, to be assessed against the 
Second Injury Fund. Pollard v. Wright’s Tree Service, 
TING ores hes ace at oes Shes ta Stee! Ag al arene dee aks 


Self-Incrimination. 
The prosecution may not use statements, whether excul- 


Sentences. 
1. 


patory or inculpatory, stemming from custodial inter- 
rogation of the defendant unless it demonstrates the 
use of procedural safeguards effective to secure the 
privilege against self-incrimination. State v. Thunder 
Hawk 2 uitscstss 2 Pe teey bo ponte tea 2S See nee anata bole 


Matters relating to sentences imposed within statutory 
limits or matters already litigated in the direct appeal 
are not a basis for post conviction relief. State v. 
IPOCMAN: 2 ycisile ses re Pos ¥ SEs hie OSes Uae deia ae 
When an amendment which mitigates the punishment 
for a crime is enacted after commission of the crime 
but before final judgment, the punishment shall be that 
contained in the amendatory act unless the Legislature 
specifically indicates otherwise. State v. Peiffer ...... 
In the absence of an abuse of discretion, a sentence 
imposed within statutory limits will not be disturbed on 
appeal. State v. Last ..........-.. 0... ec eeeeeeeeee 
State-v= Parks ce. eccsaas toch owe nae eee ee aig ae SG 
Statev COOK i: ose eles ees kaa otte hc Male 
To release a person from a sentence of imprisonment 
by habeas corpus, it must appear that the sentence was 
absolutely void. Habeas corpus will not lie to dis- 
charge a person from a sentence of penal servitude 
where the court imposing the sentence had jurisdiction 
of the offense and the person of the defendant, and the 
sentence was within the power of the court to impose, 
unless the sentence has been fully served and the 
prisoner is being illegally held. Sileven v. Tesch ...... 


Sexual Assault. 


1. 


Testimony of the prosecutrix alone, uncorroborated by 
any other evidence, is not sufficient to sustain a convic- 
tion for sexual assault. State v. Evans ................ 
In a prosecution for sexual assault, the prosecutrix 
may testify in chief on direct examination, if within a 
reasonable time under all the circumstances after the 
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act was committed she made compiaint to another, to 
the fact and nature of the complaint, but not as to its de- 
tails, and others may likewise testify in chief to such 
fact and nature of the complaint, but not as to its de- 
tails. Statev. Evans ......... cece eee tee 
One to whom the complaining witness has complained 
may testify to the fact and nature of the complaint, if 
the complaint was made voluntarily and without unrea- 
sonable or inconsistent delay. State v. Evans ......... 
Although such complaint must be timely made, the ef- 
fect of a delay in making such complaint may be al- 
leviated by proof of a sufficient reason for the delay, 
such as intimidation or threats, or lack of opportunity. 
State'v.. Evans, iccc0 ata Pete atae cae eet wads othe 
Where intent is an element of the crime charged, it is 
permissible to admit evidence of the defendant’s prior 
crimes, wrongs, or acts in order to prove that the de- 
fendant possessed the requisite intent to be convicted 
on a charge of attempted first degree sexual assault. 
Stateivi- Evans c..0 nig te ete tite od ached abs ene 


Small Claims Court. 
On appeal from the small claims court to the District 


Court, there is no requirement for the filing of a new 
petition, nor provision for taking of a default for failure 
to answer a new petition absent an order from the Dis- 
trict Court directing the filing of a new petition and 
answer thereto. Hodson v. Johnson ................... 


Special Assessments. 


1. 


The Constitution of the State of Nebraska, art. VIIT, § 6, 
requires that real property, when specially assessed, 
be assessed according to the benefits received. North 
Star Lodge #227 v. City of Lincoln ..................... 
The phrase ‘‘assessable unit’’ as used in Neb. Rev. 
Stat. § 19-4027 (Cum. Supp. 1980) does not mean ‘‘front 
foot,” but rather means “‘lot or parcel.” North Star 
Lodge #227 v. City of Lincoln ........................0, 


Specific Performance. 


a 


A party seeking specific performance must show his 
right to the relief sought, including proof that he is 
ready, able, and willing to perform his obligations un- 
der the contract. Reifschneider v. Nebraska Methodist 
Hospital 335 c.s0 tic ce tute neae sien $e dicate oe eek. Sue 
The right to specific performance may be lost by aban- 
donment of the contract and by conduct inconsistent 
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with the right to relief. Reifschneider v. Nebraska 
Methodist Hospital ................... 0 eee eee eee 
Where the wronged party has elected to abandon a set- 
tlement agreement, he cannot thereafter maintain a 
suit for specific performance of it. Reifschneider v. 
Nebraska Methodist Hospital ......................0.. 
Specific performance is not generally demandable as a 
matter of absolute legal right but is addressed to the 
sound legal discretion of the court. It will not be 
granted where enforcement of the contract would be 
unjust. Wallroffv. Dougherty ........................ 
A party seeking specific performance must show that 
he has substantially complied with the terms of the con- 
tract, including proof that he is ready, able, and willing 
to perform his obligations under the contract. Wallroff 
Vv: Dougherty i4 iicdide ee ts oalhioia eee es aa bile wens 
On appeal to this court of an equitable action to compel 
specific performance of a promise made to make a 
will, we must hear and determine the matter de novo 
and reach an independent conclusion without being in- 
fluenced by the findings of the trial court. In re Estate 
OL LAYAON 5852 Seda ne ee mete aes Mieke ahead 
Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will. Courts 
of equity may grant relief in a form that is usualiy 
equivalent to a decree of specific performance of a con- 
tract to leave property by will, after the death of the 
defaulting promisor, by fastening a trust upon an estate 
in the hands of those taking it with notice of such con- 
tract or by devise or descent. Philp v. First Nat. Bank 
SETHUSt: COs ieee tic Rpt eating Vie ears (gibson Pats Mao ecarn ele bese rele 


Speedy Trial. 


1. 


Standing. 
1. 


The primary burden is upon the State to bring the ac- 
cused person to trial within the time provided by iaw, 
and if he is not brought to trial within that time, he is 
entitled to an absolute discharge from the offense al- 
leged in the absence of an express waiver or waiver as 
provided by statute. State v. Beck .................... 
The State has the burden of proving that one or more of 
the excluded periods of time under subsection (4) of 
Neb. Rev. Stat. § 29-1207 (Reissue 1979) is applicable if 
the defendant is not tried within 6 months of the com- 
mencement of the criminal action. State v. Beck ..... 


A ratepayer does not have legal standing to attack a 
rate established by a iegislative body, absent a showing 
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of discrimination or a violation of statute, and solely on 
the basis that the ratepayer thinks the service should 
be provided more cheaply. Hall v. Cox Cable of 
Omaha ING? 02066 65 su tiie meee oe han ates eee hee 
Before any party can invoke the jurisdiction of the 
court he must have standing to sue. He must have 
some real interest in the cause of action, or a legal or 


equitable right, title, or interest in the subject matter of. 


the controversy. Hall v. Cox Cable of Omaha, Inc. .... 
Absent a showing of special legal injury, city council 
members have no right to litigate the validity of a city 
ordinance solely on the basis of being members of a 
council whose position has been rejected. Green v. Cox 
Cable of Omaha, Inc. ......... 0... eee eee eee 


Statute of Frauds. 


1. 


Statutes. 
‘ 1. 


An oral contract of employment for a term of 18 months 
is within the statute of frauds. McBride v. City of 
MGGCOOR? 5.65 scacsiys erie s is, oh naiiaen BART OR Laps NEE Ae ame 
A written memorandum sufficient to satisfy the statute 
of frauds must contain the essential terms of the con- 
tract. McBride v. City of McCook .................... 
Such contracts are on their face void as within the stat- 
ute of frauds, because not in writing, and, even though 
proved by clear and satisfactory evidence, they are not 
enforceable unless there has been such performance as 
the law requires. Inre Estate of Layton .............. 


When the language used in a statute is ambiguous and 
must be construed, recourse should be had to the legis- 
lative history for the purpose of discovering the intent 
of the lawmakers. North Star Lodge #227 v. City of 
LINCOM 23 sh is eee eae e et Pee Oe Men 
It is a basic rule of construction that effect is to be 
given, if possible, to every word, clause, and sentence 
of a statute. North Star Lodge #227 v. City of Lincoln 
State v:-Glover® 2.45 Seseed na Wer ee Agia geass 
When an amendment which mitigates the punishment 
for a crime is enacted after commission of the crime 
but before final judgment, the punishment shall be that 
contained in the amendatory act unless the Legislature 
specifically indicates otherwise. State v. Peiffer ...... 
All pending actions and proceedings to recover a 
penalty which have not been prosecuted to a final judg- 
ment are defeated by the repeal of the statute. There- 
fore, the repeal of a statute which imposes a penalty 
will prevent any prosecution, trial, or judgment for 
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penalties accruing while such statute was in force, un- 
less the contrary is provided in the repealing statute or 
some other existing statute. Farmland Enterprises, 
InevV.-SchueMan> 3c... 054 eee paciesied chk eine eee 342 
5. A mere penalty never vests, but remains executory; 
the repeal of a statute before a penalty is enforced is 
not a deprivation of vested rights. The unqualified re- 
_ peal of a statute imposing a penalty operates the same 
way as the repeal of a strictly criminal statute. It ab- 
rogates all rights of action which have not been re- 
duced to judgments. Farmland Enterprises, Inc. v. 


Schuéman: s.6:4.000i6, ntatewd en iad hoa se rtabalaveasdres 342 
6. Generally, statutory language will be given its plain 

and ordinary meaning. CONtact, Inc. v. State ........ 584 
7. Astatute is open to construction only if it is ambiguous. 

CONtact, Inc. v. State 0.0... ccc eee 584 


8. In construing a statute we must, if possible, discover 
the legislative intent from the language of the act and 
give effect thereto, but if the language is unambiguous, 
there is no necessity for construction and we have no 
jurisdiction to change it. In re Zoellner Trust ......... 674 
9. Where a statute is susceptible of two constructions, 
under one of which the statute is valid, while under the 
other it is unconstitutional or of doubtful validity, that 
construction which gives it validity should be adopted. 
Nebraska P.P. Dist. v. City of York ................... T47 
10. In the absence of a clear expression of legislative 
intent, this court is not inclined to interpret a statute to 
apply to matters other than clearly expressed within 
the statute itself. State v. Peiffer ..................... 864 
11. Special provisions of a statute in regard to a particular 
subject will prevail over general provisions in the same 
or other statutes so far as there is a conflict. Hall v. 
Cox Cable of Omaha, Inc. ............ 0c eee eee eee 887 
12. Where general and special provisions of statutes are in 
conflict, the general law yields to the special, without 
regard to priority of dates in enacting the same, anda 
special law will not be repealed by general provisions 
unless by express words or necessary implication. Hall 
v. Cox Cable of Omaha, Inc. ............ 0.0... cee eee 887 
13. Neb. Rev. Stat. § 44-710.14 (Reissue 1978) must be read 
in pari materia with Neb. Rev. Stat. § 44-358 (Reissue 
1978). White v. Medico Life Ins. Co. .................. 901 


Subrogation. 
1. The doctrine of subrogation includes every instance in 
which one person pays a debt for which another is pri- 
marily lable, and which in equity and good conscience 
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should have been discharged by the latter, so long as 
the payment was made under compulsion or for the 
protection of some interest of the one making the pay- 
ment and in discharge of an existing liability. Rawson 
v. City of Omaha ... 2... ee cee 
The doctrine of subrogation is not administered by 
courts of equity as a legal right, but the principle is 
applied to subserve the ends of justice and to do equity 
in the particular case under consideration. It does not 
rest on contract and no general rule can be laid down 
which will afford a test for its application in all cases. 
The facts and circumstances of each case determine 
whether the doctrine is applicable. Rawson v. City of 
Omaha 2 eet pee ees ac vette eadee se hee Reka 
One is not a volunteer when he has an interest of his 
own to protect. And a payment is not voluntary when 
made under compulsion, as where one is forced to pay 
the debt or claim for which another is primarily liable. 
Rawson v. City of Omaha ............... 20. c ee eee eee 
A person who has paid the debt of another in response 
to the threat of civil proceedings by a third person, 
whether or not the third person is acting in good faith, 
is entitled to restitution from the other if the payor 
acted to avoid trouble and expense. Rawson v. City of 
Omaha: 2chctcies cre bboeg ean ws te Nate eek een 
Where property of one person is used in discharging an 
obligation owed by another or a lien upon the property 
of another, under such circumstances that the other 
would be unjustly enriched by the retention of the bene- 
fit thus conferred, the former is entitled to be sub- 
rogated to the position of the obligee or lienholder. 
Rawson v. City of Omaha ............. 0... 0s 
One who is sued for alleged negligence and who, in an 
effort to save his property, including the expenditure of 
attorney fees, enters into a reasonable settlement is not 
a volunteer and is entitled to seek reimbursement un- 
der the doctrine of equitable subrogation. Rawson v. 
City.of Omaha). c. siiaea cc thas aoe ee meg aes bee 


Summary Judgment. 


1. 


Judgment shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show there is no genuine issue as to 
any material fact and that the moving party is entitled 
to a judgment as a matter of law. First Mid America 
Inc. v. MCI Communications Corp. .................... 
Reifschneider v. Nebraska Methodist Hospital ........ 
On a motion for summary judgment, the question 
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which must be decided is whether or not there is a 
genuine issue as to any material fact, and not how that 
issue is to be decided. Benderv. James .............. 
The right of a party to sue as representative of a class 
may be determined on motion for summary judgment. 
Sarratt v. Lincoln Benefit Life Co. ..................... 
Where the record demonstrates the potentiality of con- 
flict, either within the class or between the person who 
seeks to represent the class and the class, it is appro- 
priate to dispose of the class aspect of the case upon 
motion for summary judgment. Sarratt v. Lincoln 
Benefit Life Co. ..... 66... eee cence eens 
Before a summary judgment may be granted, the mov- 
ing party must establish that there exists no genuine is- 
sue as to any material fact in the case, and that under 
the facts he is entitled to a judgment as a matter of 
law. Gitschel v. Sauer ............. 0... cece e eee ee eee 
The burden is upon the party moving for the summary 
judgment to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion must be over- 
ruled. Gitschel v. Sauer ................0...........0. 
Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, but 
to discover if any real issue of fact exists. Gitschel v. 
SAUCY sid hee vence kk OER e ee beeen dee goatee ates 
In considering a motion for summary judgment the 
court views the evidence in the light most favorable to 
the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
reasonably be drawn therefrom. Gitschel v. Sauer .... 
A motion for a summary judgment is not a substitute 
for a demurrer or a motion for a directed verdict. 
Gitschel v. Sauer .......... 0c cece e eee e eee 


An appeal from a county board of equalization is heard 
as in equity and jis tried de novo in this court. Arneson 
Vv. Cedar County. o.ccckeoeviec scsi dah eta ee troese 
The presumption that a board of equalization has faith- 
fully performed its official duties disappears when 
there is competent evidence on appeal to the contrary, 


and from that point on the reasonableness of the valua- 


tion fixed by the board of equalization becomes one of 
fact based upon evidence, unaided by presumption. 
Arneson v. Cedar County ........... 02:0. .c cece eee e eee 
The burden of proof is upon a taxpayer to establish his 
contention that the value of his property has not been 
fairly and proportionately equalized with all other 
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property, resulting in a discriminatory, unjust, and un- 
fair assessment. Arneson v. Cedar County ............ 
Where graphite electrodes are used in the manufacture 
of steel for the dual purpose of providing essential 
carbon for the steel manufacturing process and for the 
conduction of electricity which provides heat for the 
process, and where a substantial part of the graphite 
electrodes enters into and becomes an_ essential 
ingredient or component part of the finished steel and 
the remainder is consumed in the manufacturing and 
refining process, the use of such graphite electrodes in 
the manufacturing and processing of steel for ultimate 
sale at retail is not subject to taxation under the provi- 
sions of Neb. Rev. Stat. §§ 77-2702 and 77-2703 (Reissue 
1981). Nucor Steel v. Herrington ...................655 
Generally, a suit cannot be maintained by one taxpayer 
on behalf of himself and others similarly situated to re- 
cover taxes alleged to have been illegally assessed, but 
each taxpayer must bring action on his own behalf. 
Riha Farms, Inc. v. County of Sarpy .................. 
For purposes of taxation the terms actual value, 
market value, and fair market value mean exactly the 
same thing. Riha Farms, Inc. v. County of Sarpy ..... 
In an appeal from property valuations set by a board of 
equalization, the taxpayer has the burden of proving 
that the value of his property has been arbitrarily or 
unlawfully fixed by the board of equalization in an 
amount greater than its actual value, or that its value 
has not been fairly and proportionately equalized with 
all other property, resulting in a discriminatory, 
unjust, and unfair assessment. Riha Farms, Inc. v. 
County of Sarpy «2.0... cc eee eee ene 
Authorities charged with the duty of valuing property 
for taxation are not limited to just one method of deter- 
mining value, and the question is whether the method 
used ultimately attains a reasonable degree of uni- 
formity in value. Riha Farms, Inc. v. County of Sarpy 
An approximation of value and uniformity of taxation 
is all that can be accomplished, and substantial compli- 
ance with the requirement of equalization and uni- 
formity of taxation laid down by the Constitution is all 
that is required. Riha Farms, Inc. v. County of Sarpy 
The claim that property is assessed too high for tax- 
ation purposes cannot be made in the first instance by a 
collateral attack in law or equity in the event of failure 
to bring the matter before the county board of equaliza- 
tion. Riha Farms, Inc. v. Dvorak ..................45: 
Tyro Farms, Inc. v. Herrington ....................05. 
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A collateral attack may be made upon an assessment 
of property for tax purposes only if the assessment, or 
some part thereof, is wholly void. Riha Farms, Inc. v. 
DV OMAR ica cei iin Bele ead cai EAR era eeeeed Ua pales 
Tyro Farms, Inc. v. Herrington ....................... 
The Nebraska Constitution requires that taxes be 
ievied by valuation uniformly and proportionately upon 
all tangible property and franchises. Konicek v. Board 
of Equalization ............. 0. ccc cece eee eens 
A landowner is entitled to have his property assessed 
uniformly and proportionately with other property even 
though the result may be that it is assessed at less than 
actual value. Konicek v. Board of Equalization ....... 
In an appeal from property valuations set by a board of 
equalization, the taxpayer has the burden of proving 
that the value of his property has been arbitrarily or 
unlawfully fixed by the board of equalization in an 
amount greater than its actual value, or that its value 
has not been fairly and proportionately equalized with 
all other property, resulting in a discriminatory, 
unjust, and unfair assessment. Hastings Building Co. 
v. Board of Equalization ........... 00.0.0 cece eee eee 
The trial of an appeal from a county board of equaliza- 
tion involving the valuation of real estate, both in the 
District Court and the Supreme Court, is de novo as an 
equitable proceeding. Hastings Building Co. v. Board 
of Equalization .......... 0. eee eee eee 
There is a presumption that a board of equalization has 
faithfully performed its official duties in making an as- 
sessment and has acted upon sufficient competent evi- 
dence to justify its action, which presumption remains 
until there is competent evidence to the contrary. Once 
there is competent evidence on appeal to the contrary, 
the presumption disappears and the reasonableness of 
the valuation fixed by the board of equalization be- 
comes One of fact based upon the evidence. Hastings 
Building Co. v. Board of Equalization ................. 
Under Neb. Rev. Stat. § 77-201 (Reissue 1981) all tangi- 
ble and real property subject to taxation is required to 
be valued at its actual value. For purposes of taxation 
the terms actual value, market value, and fair market 
value mean exactly the same thing. Hastings Building 
Co. v. Board of Equalization ................0 ec ee eee 


A claim of prejudice based upon an alleged failure to 
call witnesses is not sustained tn the absence of evi- 
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dence as to what the witnesses’ expected testimony 
would be. State v. Otey 0.0.00... . cece eee ee eee 
When a defendant in a criminal case testifies in his own 
behalf, he is subject to the same rules of cross- 
examination as any other witness and may be required 
to testify on his cross-examination as to any matter 
brought out or suggested by him on his direct ex- 
amination. State v. Pitts ......................00 2 cau, 
When the object of the cross-examination is to col- 
laterally ascertain the accuracy or credibility of the 
witness, some latitude should be permitted, and the 
scope of such latitude is ordinarily subject to the dis- 
cretion of the trial judge and, unless abused, its exer- 
cise is not reversible error. State v. Pitts ............. 
AS a general rule, identification testimony by one who 
has actually observed a crime is admissible and it is 
for the trier of fact to determine whether the testimony 
is worthy of credence. State v. Hunt .................. 
A witness may testify to facts and circumstances on 
which the identification is based as a foundation for 
that identification. State v. Hunt ..................... 


Tort Claims Act. 
On an appeal to this court of an action under the State 


Trial. 


Trusts. 


Tort Claims Act, the findings of the trial court will not 
be disturbed unless clearly wrong. Wakenight v. State 


The admission of testimony wrongfully received in a 
case tried to a jury is prejudicial error where it may 
have influenced the verdict. State v. Thunder Hawk .. 
The allowance of an amendment during trial to a plead- 
ing which changes the issue to a material fact may be 
prejudicial error. Collection Associates, Inc. v. Eckel 
If special circumstances exist, it is incumbent upon the 
prosecution to bring those circumstances to the court’s 
attention. State v. Williams .......................... 
Ordinarily, one may not invite error and then complain 
of it. State v. Williams ..................... eee eee 


A constructive trust will be imposed against those who 
knowingly aid or participate in a breach of trust. City 
of Hastings v. Jerry Spady Pontiac-Cadillac, Inc. ...... 
In order to remove a trustee under the provisions of 
Neb. Rev. Stat. § 30-2816 (Reissue 1979) to further the 
efficient administration of a trust, it is necessary that 
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the court find that the principal place of administration 
has become inappropriate. In re Zoellner Trust ....... 
A place of administration which may be less efficient, 
less convenient, or less pleasant than another place is 
not necessarily inappropriate unless, in combination 
with other circumstances, it interferes with the proper 
administration of the trust. In re Zoellner Trust ...... 
Appeals involving the administration of a trust are 
equity matters and are reviewable in this court de novo 
on the record. Inre Zoellner Trust ................... 


Uniform Commercial Code. 


Usury. 


The statutory rule that a payor bank Is accountable for a 


demand item presented to it and not settled for, paid, 
returned, or a notice of dishonor sent before the mid- 
night deadline may be varied or waived by agreement. 
Neb. U.C.C. §§ 4-302, 4-103 (Reissue 1980). Idaho 
Forest Industries, Inc. v. Minden Exch. Bank & Trust 


All pending actions and proceedings to recover a 
penalty which have not been prosecuted to a final judg- 
ment are defeated by the repeal of the statute. There- 
fore, the repeal of a statute which imposes a penalty 
will prevent any prosecution, trial, or judgment for 
penalties accruing while such statute was in force, 
unless the contrary is provided in the repealing statute 
or some other existing statute. Farmland Enterprises, 
Inc. v. Schueman .... 2... eee ec eet tenes 
The benefits afforded a borrower under the usury laws 
of the State of Nebraska do not constitute an inde- 
pendent cause of action but only a defense to a cause of 
action. Farmland Enterprises, Inc. v. Schueman ..... 
A mere penalty never vests, but remains executory; 
the repeal of a statute before a penalty is enforced is 
not a deprivation of vested rights. The unqualified re- 
peal of a statute imposing a penalty operates the same 
way as the repeal of a strictly criminal statute. It ab- 
rogates all rights of action which have not been re- 
duced to judgments. Farmland Enterprises, Inc. v. 
Schueman 20004 hess vs rele ass wees eens eed ng wea ere 
The distinction between a loan and a forbearance is 
that a loan is a contemporaneous transaction evi- 
dencing the creation of a debt to be repaid, while a for- 
bearance is a subsequent agreement entered into be- 
tween a debtor and creditor to secure the repayment of 
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a debt previously created and matured. Farmland En- 
terprises, Inc. v. Schueman ............... 0.0 cece eens 


The burden of proof is upon a taxpayer to establish his 
contention that the value of his property has not been 
fairly and proportionately equalized with all other 
property, resulting in a discriminatory, unjust, and 
unfair assessment. Arneson v. Cedar County ......... 
Authorities charged with the duty of valuing property 
for taxation are not limited to just one method of deter- 
mining value, and the question is whether the method 
used ultimately attains a reasonable degree of uni- 
formity in value. Riha Farms, Inc. v. County of Sarpy 
An approximation of value and uniformity of taxation 
is all that can be accomplished, and substantial compli- 
ance with the requirement of equalization and uni- 
formity of taxation laid down by the Constitution is all 
that is required. Riha Farms, Inc. v. County of Sarpy 
The Nebraska Constitution requires that taxes be 
levied by valuation uniformly and proportionately upon 
all tangible property and franchises. Konicek v. Board 
of Equalization ©0000... cece cece eee eee 
A landowner is entitled to have his property assessed 
uniformly and proportionately with other property even 
though the result may be that it is assessed at less than 
actual value. Konicek v. Board of Equalization ....... 
In an appeal from property valuations set by a board of 
equalization, the taxpayer has the burden of proving 
that the value of his property has been arbitrarily or 
unlawfully fixed by the board of equalization in an 
amount greater than its actual value, or that its value 
has not been fairly and proportionately equalized with 
all other property, resulting in a discriminatory, 
unjust, and unfair assessment. Hastings Building Co. 
v. Board of Equalization ............ 0... cece eee eee 
The trial of an appeal from a county board of equaliza- 
tion involving the valuation of real estate, both in the 
District Court and the Supreme Court, is de novo as an 
equitable proceeding. Hastings Building Co. v. Board 
of Equalization ......... 00. cece ee teeta 
There is a presumption that a board of equalization has 
faithfully performed its. official duties in making an as- 
sessment and has acted upon sufficient competent evi- 
dence to justify its action, which presumption remains 
until there is competent evidence to the contrary. Once 
there is competent evidence on appeal to the contrary, 
the presumption disappears and the reasonableness of 
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the valuation fixed by the board of equalization be- 
comes one of fact based upon the evidence. Hastings 
Building Co. v. Board of Equalization ................. 
Under Neb. Rev. Stat. § 77-201 (Reissue 1981) all tangi- 
ble and real property subject to taxation is required to 
be valued at its actual value. For purposes of taxation 
the terms actual value, market value, and fair market 
value mean exactly the same thing. Hastings Building 
Co. v. Board of Equalization ......................0.04, 


Vendor and Vendee. 


1. 


Verdicts. 


1. 


Generally, a vendor of real property is not guilty of 
fraud for a failure to disclose material, latent defects 
which are unknown to him, but where the evidence 
shows he was aware of circumstances from which a 
reasonable inference could be drawn that he either 
knew or should have been aware of the fact that latent, 
defective conditions existed, he is liable to the pur- 
chaser. Hauck v. Samus ............. 0000s cece cece 
Where there is a delay in delivering possession to the 
vendee and the vendee has not elected to rescind, the 
vendee may be entitled to an abatement of the pur- 
chase price for damages resulting from the failure of 
the vendor to deliver possession in accordance with the 
contract. Union Pacific Land Resources Corp. v. Park 
TOWNE; EtG. ics ct etd ngs htete tebe bb onanshoosea ween 
A bona fide purchaser exists where the purchaser takes 
without knowledge or notice of any suspicious circum- 
stances which would put a prudent man upon inquiry. 
City of Hastings v. Jerry Spady Pontiac-Cadillac, Inc. 


A verdict by a jury based upon conflicting evidence will 
not be set aside on appeal unless it is clearly wrong. 
Havelock Bank of Lincoln v. Bargen .................. 
Where the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, it is 
error for the trial court to refuse to set aside such ver- 
dict. O’Neil v. Behrendt .............. 0.00. cece eee eee 
Where a verdict is excessive, but not so much as to in- 
dicate passion or prejudice on the part of the jury, the 
error may be corrected by remittitur, if the excess can 
be estimated with reasonable certainty. Barbour v. 
Jenson Commercial Distributing Co. .................. 
Where the trial court has ordered a reduction of the ver- 
dict as a condition of denying a new trial, such order 
will not ordinarily be reversed unless an abuse of dis- 
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cretion is shown. Barbour v. Jenson Commercial Dis- 
tributing Cos 2 es cee nti seed pa PGi a Re ORS 


A voluntary guilty plea waives every defense to the 
charge, whether the defense is procedural, statutory, 
or constitutional. State v. Stranghoener .............. 
The protection afforded accused, once he has asked for 
the assistance of counsel, may thereafter be waived by 
the accused if done knowingly, freely, and voluntarily. 
State v. Last: on. .icsseiig weaken heehew nes nie aca we te aoe 6 
By demurring or pleading to the general issue without 
requesting a ruling on a motion to quash an information 
as to certainty, particularity, or redundancy, the de- 
fendant has waived all such defects which were raised 
by the motion to quash. State v. Parks ............... 


It is the general rule of law that a warranty is express 
when the seller makes an affirmation with respect to 
the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in 
making the purchase. England v. Leithoff ............ 
Oral representations of the origin of livestock made in 
the course of the sale of livestock are express war- 
ranties relating to the livestock. England v. Leithoff 


In order to constitute an exception to the general rule 
that surface water may be repelled, at least some of 
the distinctive attributes of a watercourse must be 
demonstrated. Barry v. Wittmersehouse ............. 
Bodies of water, even though of considerable size, 
which collect only in times of heavy rain, flood, or melt- 
ing snow, and which soon dry up, are not lakes within 
the meaning of that term as here defined. Barry v. 
Wittmersehouse ......... 0. ccc cence eee eee 


The burden is upon the proponent of a will, both in the 
county court and in the District Court on appeal, to 
prove by a preponderance of the evidence not only the 
lawful execution of the will but also the testamentary 
capacity of the testator at the time when the will was 
made. However, if the proponent makes a prima facie 
case in chief as to both, then it devolves upon a con- 
testant to proceed and to adduce sufficient competent 
evidence to overcome the presumption arising there- 
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from, after which the burden of going ahead and 
proving the issues of lawful execution and testa- 
mentary capacity by a preponderance of the evidence 
devolves upon the proponent. In re Estate of Camin 
Under the Nebraska Probate Code, Neb. Rev. Stat. 
§§ 30-1601 et seq. (Reissue 1979), prima facie proof of 
the testator’s testamentary capacity is established by 
the introduction of a self-proved will without the pres- 
entation of the testimony of all of the attesting wit- 
nesses. Such prima facie proof is rebuttable with com- 
petent evidence to the contrary, although in the final 
analysis the burden of persuasion remains with the pro- 
ponent of the will at all times. In re Estate of Camin 
Although it may be good form in some instances for a 
witness to a will to explore with the testator the latter’s 
testamentary capacity, the nature of the document, 
and its voluntary character, a failure to do so in and of 
itself will not disqualify that person from serving as an 
attesting witness under the provisions of Neb. Rev. 
Stat. § 30-2327 (Reissue 1979). In re Estate of Camin .. 
A prior will, executed when the testator’s testamentary 
or mental capacity was and is unquestioned, and as to 
which the existence of undue influence is not charged, 
and which conforms substantially as to the results pro- 
duced to the instrument contested, may be considered 
as competent evidence for the purpose of refuting 
charges of undue influence or want of testamentary or 
mental capacity by showing that the testator had a con- 
stant and abiding scheme for the distribution of his 
property. In re Estate of Camin ...................... 
The mental capacity of a testator is tested by the state 
of his mind at the time he executed his will. If the 
testator knows the extent and character of his prop- 
erty, the natural objects of his bounty, and the purposes 
of his devises, such testator is mentally competent to 
make a will. In re Estate of Camin ................... 
Where the court’s instructions impose a greater burden 
of proof on the proponents of a will than is required by 
law, it cannot be said that the opponents were thereby 
prejudiced. Inre Estate of Camin .................... 
An instruction to the jury that a disposition under a will 
need not be reasonable, conventional, or judicious is 
not erroneous so long as the testator has the requisite 
mental capacity to execute a will and has not been sub- 
jected to undue influence. In re Estate of Camin ...... 
A patent ambiguity in a will must be removed by inter- 
pretation according to legal principles, and the inten- 
tion of the testator must be found within the will; that 
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intention is the one the testator expressed by the lan- 
guage of the will and not an entertained but unex- 
pressed intention. In re Estate of Florey ............. 665 

9. In searching for the intention of the testator the court 
must examine the entire will, consider each of its provi- 
sions, give words their generally accepted literal and 
grammatical meaning, and indulge the presumption 
that the testator understood the meaning of the words 


used. Inre Estate of Florey .....................0005- 665 
10. A will speaks as of the date of the death of the testator. : 
In re Estate of Florey ........... 00. cece cece eee teens 665 


11. Where there is a clear provision in a will, that clear 
provision will not be controlled by a subsequent am- 
biguous provision. In re Estate of Florey ............. 665 

12. Strictly speaking, there cannot be a decree for the spe- 
cific performance of a contract to make a will. Courts 
of equity may grant relief in a form that is usually 
equivalent to a decree of specific performance of a-con- 
tract to leave property by will, after the death of the 
defaulting promisor, by fastening a trust upon an estate 
in the hands of those taking it with notice of such con- 
tract or by devise or descent. Philp v. First Nat. Bank 
Ge Trust: COs 6 xieis ben Pa Tal Se ee ee eS 791 


Witnesses. 
1. A claim of prejudice based upon an alleged failure to 
call witnesses is not sustained in the absence of evi- 
dence as to what the witnesses’ expected testimony 
would be. State v. Otey .......... cece cee eee 103 
2. When a defendant in a criminal case testifies in his own 
behalf, he is subject to the same rules of cross- 
examination as any other witness and may be required 
to testify on his cross-examination as to any matter 
brought out or suggested by him on his direct ex- 
amination. State v. Pitts ................ 0... cee eee 295 
3. When the object of the cross-examination is to col- 
laterally ascertain the accuracy or credibility of the 
witness, some latitude should be permitted, and the 
scope of ‘such latitude is ordinarily subject to the dis- 
cretion of the trial judge and, unless abused, its exer- 
cise is not reversible error. State v. Pitts ............. 295 
4. As a general rule, identification testimony by one who 
has actually observed a crime is admissible and it is 
for the trier of fact to determine whether the testimony 
is worthy of credence. State v. Hunt .................. 304 
5. A witness may testify to facts and circumstances on 
which the identification is based as a foundation for 
that identification. State v. Hunt ..................... 304 
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Testimony of the prosecutrix alone, uncorroborated by 
any other evidence, is not sufficient to sustain a convic- 
tion for sexual assault. State v. Evans ................ 
In a prosecution for sexual assault, the prosecutrix 
may testify in chief on direct examination, if within a 
reasonable time under all the circumstances after the 
act was committed she made complaint to another, to 
the fact and nature of the complaint, but not as to its 
details, and others may likewise testify in chief to such 
fact and nature of the complaint, but not as to its de- 
tails. State v. Evans ........... 0... cece eee eee 
One to whom the complaining witness has complained 
may testify to the fact and nature of the complaint, if 
the complaint was made voluntarily and without unrea- 
sonable or inconsistent delay. State v. Evans ......... 
Although such complaint must be timely made, the ef- 
fect of a delay in making such complaint may be al- 
leviated by proof of a sufficient reason for the delay, 
such as intimidation or threats, or lack of opportunity. 
State'v. EVANS)... co:i¢ cove se cdacad oe sae ceedtre custeee dst 
In order to offer in evidence the testimony of a witness 
at a former trial, the proponent of such evidence must 
show that the declarant is now unavailable as a wit- 
ness. Statev. Evans .......... 00... cece cece eee ee 
AS a general rule, a party should not be permitted to 
cross-examine a witness as to matters foreign to the 
scope of the direct examination, particularly where it 
relates to matters that are collateral to the issues in the 
case. Inre Estate of Camin ....................-2 eee 
An accused is not entitled to a cautionary instruction 
where the witnesses who testify against him are regu- 
lar public law enforcement officers. State v. Parks ... 
A witness may not be impeached by producing ex- 
trinsic evidence of collateral facts to contradict the 
first witness’ assertion about those facts. Jones v. 
TrAMIUST: of ciaci2's a that dotlele Lice pure fee hey detrei tn Gied y wte ess 


Words and Phrases. 


1. 


The phrase ‘‘assessable unit’’ as used in Neb. Rev. 
Stat. § 19-4027 (Cum. Supp. 1980) does not mean ‘‘front 
foot,’’ but rather means ‘“‘lot or parcel.’’ North Star 
Lodge #227 v. City of Lincoln .....................000405 
The phrase ‘‘before final judgment” includes cases on 
appeal. State v. Peiffer ......................0..0008. 
“Extent,’’ within the term extent of easement claimed 
in land as right-of-way for a road, means the width. 
Olson v. Bonham .......... 0. ccc cece cece ee nee ees 
The term ‘‘arising out of’’ describes the accident and 
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its origin, cause, and character, i.e., whether it re- 

sulted from the risks arising from and within the scope 

or sphere of the employee’s job. Renshaw v. Merrigol- 

Adler’ Bakery: 26.04 s/c eee ates eels Ce Shs eels Os ae 662 
5. ‘‘Inappropriate,’’ as used in Neb. Rev. Stat. § 30-2816 

(Reissue 1979), means unsuitable, unfitting, or improp- 

er. Inre Zoellner Trust .............: ce cece eee e tenes 674 
6. Bodies of water, even though of considerable size, 

which collect only in times of heavy rain, flood, or 

melting snow, and which soon dry up, are not lakes 

within the meaning of that term as here defined. Barry 

v. Wittmersehouse ..............- 0c eee eee ee 909 


Workmen’s Compensation. 
1. Under the Nebraska workmen’s compensation law, 
the claimant seeking compensation has the burden of 
proving by a preponderance of the evidence that an in- 
jury received arising out of and in the course of his em- 
ployment was the proximate cause of the disability for 
which benefits are sought. Coco v. Austin Co. ......... 95 
Renshaw v. Merrigol-Adler Bakery ................... 662 
2. The cause of an injury or disability not objective in 
character requires proof by expert testimony or other 
appropriate scientific means. Coco v. Austin Co. ..... 95 
3. The following provision of Neb. Rev. Stat. § 48-120 (Re- 
issue 1978), ‘‘Whenever the court deems it necessary, in 
order to assist it in resolving any issue of medical fact 
or opinion, it shall cause the employee to be examined 
by a physician or physicians selected by the court and 
obtain from such physician or physicians a report upon 
the condition or matter which is the subject of inquiry. 
The court may charge the cost of such examination to 
the carrier,’’ confers a discretionary power upon the 
Workmen’s Compensation Court which is to be exer- 
cised when medical questions arise relevant to the mat- 
ters to which § 48-120 relates. Cocov. Austin Co. ...... 95 
4. In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be considered 
in the light most favorable to the successful party. 
Pollard v. Wright’s Tree Service, Inc. ...............-. 187 . 
5. The findings of fact made by the Workmen’s Compenh- 
sation Court after rehearing have the force and effect 
of a jury verdict and will not be set aside on appeal 
unless clearly wrong. Pollard v. Wright’s Tree Serv- 
TOO INC s-< 5.5 ah se aca Se eae Ga Hy bt ee tien ae Viens eee 187 
Hatting v. Farmers Co-op ASSN. ..........-.-. eee eee 242 
Negrete v. Western Electric Co., Inc. .................. 876 
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In a workmen’s compensation case the State and the 
Second Injury Fund may be impleaded as parties after 
the initial hearing in the Workmen's Compensation 
Court and prior to the de novo rehearing, in the absence 
of proof of prejudice. Pollard v. Wright’s Tree Service, 
WAC ei5 eho een BRN e bee basi pad ewe tk a aback pe 
Under the Workmen’s Compensation Act an award 
which is payable periodically for 6 months or more is 
subject to modification on the ground of increase or de- 
crease of incapacity due solely to the injury. Pollard 
v. Wright’s Tree Service, Inc. .....................005. 
In a modification proceeding in a workmen’s compen- 
sation case, the whole question of the employee’s physi- 
cal condition can again be inquired into as of that time. 
Pollard v. Wright’s Tree Service, Inc. ................. 
Within the meaning of Neb. Rev. Stat. § 48-125 (Reissue 


- 1978) the Nebraska Second Injury Fund is an ‘‘em- 


ployer,’’ and if, on appeal to the Supreme Court, the 
fund fails to obtain any reduction in the amount of the 
award of the Workmen’s Compensation Court on re- 
hearing, the employee is entitled to a reasonable sum 
as attorney fees in this court, to be assessed against the 
Second Injury Fund. Pollard v. Wright’s Tree Service, 


In testing the sufficiency of evidence to support find- 
ings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be considered 
in the light most favorable to the successful party. 
Every controverted fact must be resolved in his favor, 
and he should have the benefit of every inference that 
can reasonably be drawn therefrom. Hatting v. 
Farmers Co-op ASSN. ........ cece cece eens 
Narduzzo v. Sunderland Bros. ........................- 
Negrete v. Western Electric Co., Inc. .................. 
An award for permanent disability cannot be based on 
mere possibilities. Hatting v. Farmers Co-op Assn. ... 
Findings of fact made by the Nebraska Workmen's 
Compensation Court following rehearing have the same 
force and effect as a jury verdict in a civil case, and 
will not be set aside unless the evidence is insufficient 
to warrant the making of the award or the findings of 
fact do not support the award. Butler v. Midwest 
SUPPLY Co. catecci eels etn eth maine ses ene aueiees Miele bon 
Renshaw v. Merrigol-Adler Bakery ................... 
In a workmen’s compensation case the burden of proof 
is upon the plaintiff to prove by a preponderance of the 
evidence that he is suffering from a disability and that 
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such disability is the result of an accident arising out of 
his employment. Butler v. Midwest Supply Co. ....... 
Where medical evidence is relied upon in a workmen's 
compensation case to show the nature and extent of the 
disability and that there is a causal connection between 
the alleged injury, the employment, and the disability, 
the triers of fact are not required to take the opinions of 
such experts as binding upon them. Butler v. Midwest 
Supply: Co. o5.05 cad ghee neti tase neva e Sies We eats 
Where, upon rehearing in a workmen’s compensation 
case, an employer has obtained a termination of a 
previous running award for temporary total disability, 
it cannot be said that the employer has failed to obtain 
any reduction in the amount of such award so as to be 
liable for statutory attorney fees. Butler v. Midwest 
SUPPLY Cow ainsi hoi Boe ed ee Sa INK Meals Pee CAE ee 
Notice of appeal from a decision on rehearing in the 
Nebraska Workmen’s Compensation Court must be 
filed within 1 month of the judgment or within 1 month 
of the order denying the motion for a new trial. Bat- 
tiato v. Falstaff Brewing Corp. ..................00. 00. 
The term ‘arising out of’’ describes the accident and 
its origin, cause, and character, i.e., whether it re- 
sulted from the risks arising from and within the scope 
or sphere of the employee’s job. Renshaw v. Merrigol- 
Adier Bakery), 2 22.23s0enG4 Santad elena eee as eee 
Injuries arising from exposure to a natural phenome- 
non do not arise out of employment unless the hazard 
imposed upon the employee by reason of the employ- 
ment is greater than that to which the public generally 
in the area of hazard is subjected. Renshaw v. 
Merrigol-Adler Bakery .............00. cee eee eee eee 
Under Neb. Rev. Stat. § 48-118 (Reissue 1978), where an 
action is filed before a particular court and prosecuted 
to a final conclusion, whether by settlement or judg- 
ment, that court alone has jurisdiction to resolve any 
controversy relating to division of fees and expenses. 
Moyer v. Douglas & Lomason Co. ..... teeta at ats wesdatass 
While one entering into a contract for hire in this state 
for work to be performed elsewhere, standing alone, 
may be a statutory employee under the provisions of 
Neb. Rev. Stat. § 48-115(2)(c) (Reissue 1978), unless the 
employer, who is a nonresident, is performing work in 
this state, employing one or more. employees in the 
regular trade, business, profession, or vocation of such 
employer, it is not a statutory employer as defined by 
Neb. Rev. Stat. §§ 48-114 and 48-106(1) (Reissue 1978). 
Absent a statutory employer, the provisions of Neb. 
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Rev. Stat. § 48-101 (Reissue 1978) have no application. 
Jensen v. Floair, Inc. .......... 0.6 eee eee eee 
The burden of proof is upon the plaintiff to show by a 
preponderance of the evidence that the disability sus- 
tained was caused by or related to the accident and was 
not the result of the normal progression of plaintiff's 
preexisting condition. Narduzzo v. Sunderland Bros. .. 
Negrete v. Western Electric Co., Inc. ...............05. 
In a workmen’s compensation case the burden is upon 
the employee to prove by a preponderance of the evi- 
dence all the issues involved. Negrete v. Western 
Blectric.Coi,, ING. 22 weeds 6 leas cee oR Levee Pees 
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